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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O.* 

“ “ Sir  William  Mulock,  K.C.M.G.,  C.J.O.f 

“ “ John  James  Maclaren,  J.A.§ 

“ ' “ James  Magee,  J.A. 

“ E!rank  Egerton  Hodgins,  J.A. 

“ William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 

“ “ William  Ren  wick  Riddell,  J. 

“ “ Erancis  Robert  Latcheord,  J. 

“ William  Edward  Middleton,  J. 

“ William  Alexander  Logie,  J. 

High  Court  Division. 

The  Hon.  Hugh  Thomas  Kelly,  J. 

“ “ Haughton  Lennox,  J. 

" “ Cornelius  Arthur  Masten,  J. 

“ “ Hugh  Edward  Rose,  J. 

“ “ John  Fosbery  Orde,  J. 

Herbert  McDonald  Mowat,  J. 

“ Robert  Grant  Fisher,  J. 

“ Robert  Smith,  J. 

William  Henry  Wright,  J. 

*Died  on  the  21st  August,  1923. 

•(•Appointed  Chief  Justice  of  Ontario  on  the  31st  August,  1923. 
§Resigned  on  the  15th  December,  1923. 


MEMORANDA. 


CALL  TO  THE  BAR. 

7 th  February,  192 1/. 

Maxwell  Aiken,  Harold  Lloyd  Osborne,  Isaac  Brock  Lucas 
junior,  Charles  Harold  Teskey,  Thomas  Campbell  Newman 
(honours). 

20th  March,  1921/. 

John  Archibald  Harstone,  Harold  McKinley  Code,  Arthur 
Joseph  Holmes,  Thomas  Matthew  Creighton,  Gordon  Lovat  Fraser, 
Cable  Boville  Clark,  Alan  Burnside  Harvey,  Ethelbert  Lionel 
Cross,  Daniel  Boland  Michener. 

17th  April,  1921/.. 

William  Henry  Adams  Logan,  Frederick  Tennyson  'Congdon. 
22nd  May,  1921/. 

Edith  Grace  Gordon,  Ernest  Lockburn  Clarridge,  Henry  Buth- 
erford  Jackman,  Norman  Warriner  Byrne,  Oliver  Dean  Kester, 
Edgar  Cyril  Bevan,  Ian  Morrow  Wylie,  Balph  Osborne  Campney. 


ERRATA. 


Page  75,  head-note,  5th  line  from  ' bottom,  for  “ 36  ” read 
“ 136.” 

Page  80,  13th  line  from  bottom,  for  “ question  ” read  “ section.” 
Page  290,  7.th  line  from  top,  for  “ agreeing  with  the  decision 
of  Orde,  J.,”  read,  “ considering  that  the  order  appealed  against 
afforded  a convenient  means  of  determining  the  matters  in  ques- 
tion between  these  parties,  and  one  which  protected  the  rights  and 
interests  of  each,  and  one  which  was  quite  within  the  powers  of  the 
Court  which  made  the  order.” 

Page  306,  14th  line  from  top,  for  “ defence  ” read  “ plaintiffs.” 
Page  411,  head-note,  5th  line  from  end,  for  <e  therefore,  that 
the  action  was  not  founded  upon  a tort  committed  ” read  “ that, 
when  service  is  allowed  under  Buie  25 (g).  it  must  be  after” 


CASES  REPORTED. 


A. 

Adams  Shoe  Co.  Ltd.,  Re 

(Bkcy.)  625 

Attorney-General  for  On- 
tario, The,  Re  McLean 
Gold  Mines  Limited  and 
(App.  Div.)  573 

B. 


Ball,  Hall  v 147 

Barrett  v.  City  of  Toronto....  623 
Battle  y.  Fidelity  and  Casu- 
alty Co.  of  Hew  York 24 


Battle  Creek  Toasted  Corn 
Flake  Co.  Ltd.  v.  Kellogg 
Toasted  Corn  Flake  Co. 

(App.  Div.)  537 

Battle  Creek  Toasted  Corn 

Flake  Co.  Ltd.  v.  W.  K. 
Kellogg  Cere&l  Co.  Inc. 

and  W.  K.  Kellogg 

(App.  Div.)  537 

Battle  Creek  Toasted  Corn 

Flake  Co.  Ltd.  v.  Kellogg 
Toasted  Corn  Flake  Co. 

(Chrs.)  629 

Bleakley,  Bremner  v 

(App.  Div.)  233 

Bowes  v.  Reid.... (App.  Div.)  253 

Bremner  v.  Bleakley 

- (App.  Div.)  233 


Brown,  Lamb  v 443 

Buchanan  v.  Lashbrook 

(App.  Div.)  662 

Burley  and  Livingston,  Re....  452 


C. 

Campbell  v.  Township  of 

Morris (App.  Div.)  358 

Canadian  Allis  - Chalmers 

Limited,  Rex  v 

(App.  Div.)  38 

Canadian  Bank  of  Com- 
merce, Ross  v (P.C.)  59 

Canadian  Cordage  and 
Maufacturing  Co.  Ltd,  Re  486 
Canadian  Hart  Products 

Limited,  Re (Bkcy.)  293 

Canadian  Pacific  Railway 
Co.,  Canadian  Westing- 

house  Co.  Limited  v 

(App.  Div.)  238 

Canadian  Pacific  Railway 

Co.,  City  of  Windsor  v 

(App.  Div.)  136,  222 

Canadian  Westinghousfe  Co. 
Limited  v.  Canadian  Pa- 
cific Railway  Company 

(App.  Div.)  238 


Catlin  and  Reid,  Re 1 

Cerswell,  Re 162 


Chandler  & Fisher  Limited, 

Paul  v (Chrs.)  410 

Code  v.  Jones  and  Town  of 

Perth .(App.  Div.)  425 

Corrigan  v.  City  of  Toronto 

(Chrs.)  56 

Curry,  McLeod  v 

(App.  Div.)  205 

D. 

Dominion  Art  Co.  Limited 
v.  Murphy..-. (App.  Div.)  332 
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Dominion  Bakery,  Rev  v 

(App.  Div.) 

Donnelly,  Smyth  v 

(App.  Div.) 

Doumani  v.  Reynolds 

.(App.  Div.) 

F. 

Fidelity  and  Casualty  Co.  of 
New  York,  Battle  v 

Fitzpatrick,  Re.  (App.  Div.) 

Flexitime  Sign  Co.  Limited 
v.  Macey  Sign  Co.  Limited 
(App.  Div.) 

Forst  v.  City  of  Toronto.... 
(App.  Div.) 

Foster  v.  Reaume 

(App.  Div.) 

Foster,  Walker  v 

(App.  Div.) 

Freedman,  M.  J.  O’Brien 

Limited  v (App.  Div.) 

Fulton  Hardware  Co.  v. 
Mitchell  (App.  Div.) 

G. 

Gamble  and  Robinson  and 
City  of  Sault  Ste.  Marie, 
Re  ...(App.  Div.) 

Geller  Brothers,  Re.  (Bkcy.) 

Georgas,  Grier  v 

(App.  Div.) 

Gibson,  Pollard  v 

Goderich  Elevator  and  Tran- 
sit Co.  Limited,  Quintal 

and  Lynch  Limited  v 

(App.  Div.) 

Gordon,  Rex  v (Chrs.) 

Granger,  Sweitzer  v...... 

(App.  Div.) 

Great  Lakes  Steamship  Co. 
v.  Maple  Leaf  Milling  Co. 
Limited (App.  Div.) 


[VOL. 

Grier  v.  Georgas 

(App.  Div.)  580 

Gulf  Navigation  Co.  Inc., 
Hoover-Owens  Rentschler 


Co.  v 483 

H. 

Hall  v.  Ball 147 


Hamilton  Gear  and  Machine 
Co.  Limited  v.  Lewis 

Brothers  Limited  

(App.  Div.)  585 

Hamilton  Radial  Electric 

Railway  Co.,  Morris  v 

(App.  Div.)  208 

Haygarth  v.  Webb 

.‘. (App.  Div.)  172 

Heintzman  v.  Young 

(App.  Div.)  13 

Hildreth,  Re.... (App.  Div.)  139 
Hollinger  Consolidated  Gold 
Mines  Limited  v.  Northern 
Canada  Power  Co.  Lim- 
ited   (App.  Div.)  508 

Home  Bank  of  Canada,  Re 

(Chrs.)  606 

Hoover-Owens  Rentschler 
Co.  v.  Gulf  Navigation  Co. 

Inc 483 

Howard,  Re 109 

Hyde,  Re  Polowin  and 599 

J. 

Jones  and  Town  of  Perth, 

Code  v (App.  Div.)  425 

Iv. 

Keefer,  City  of  Ottawa  v 

(App.  Div.)  86 

Kellogg  (W.  K.)  Cereal  Co. 

Inc.  and  W.  K.  Kellogg, 
Battle  Creek  Toasted  Corn 

Flake  Co.  Ltd.  v... 

(App.  Div.)  537 


656 

285 

8 

24 

3 

669 

256 

245 

214 

455 

472 

93 

283 

580 

419 

200 

355 

70 

174 
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Kellogg  Toasted  Corn  Flake 
Co.,  Battle  Creek  Toasted 

Corn  Flake  Co.  Ltd.  v 

(App.  Div.)  537 

Kellogg  Toasted  Corn  Flake 
Co.,  Battle  Creek  Toasted 

Corn  Flake  Co.  Ltd.  v 

(Chrs.)  629 

Kilbonrn  and  City  of  Owen 

Sound,  Re  (Chrs.)  601 

King,  City  of  Toronto  v 

(App.  Div.)  100 

Kingsbury,  Somers  v 

(App.  Div.)  166 

L. 

Lamb  v.  Brown  443 

Lashbrook,  Buchanan  v 

(App.  Div.)  662 

Levinter,  Trinity  College  v. 

„ (Chrs.)  290 

Lewis  v.  Wakeling 

(App.  Div.)  647 

Lewis  Brothers  Limited, 
Hamilton  Gear  and  Ma- 
chine Co.  Limited  v. 

(App.  Div.)  585 

Lichtman,  Rex  v 

(App.  Div.)  502 

Liquid  Carbonic  Co.  Limited 
v.  Rountree.... (App.  Div.)  75 
Livingston,  Re  Burley  and....  452 

M. 

McCormick  v.  City  of  Tor- 
onto   603 

Macey  Sign  Co.  Limited, 
Flexlume  Sign  Co.  Lim-, 

ited  v (App.  Div.)  669 

McLean  Gold  Mines  Limited 
and  the  Attorney-General 

for  Ontario,  Ra  

(App.  Div.)  573 


vii 

McLeod  v.  Curry 

(App.  Div.)  205 

McPhedran,  Re  City  of  To- 
ronto and (App.  Div.)  87 

Manufacturers’  Holding  Cor- 
poration, Sweeny  v 

(App.  Div.)  250 

Maple  Leaf  Milling  Co. 
Limited,  Great  Lakes 

Steamship  Co.  v 

(App.  Div.)  174 

Matthews  v.  Maurice 64 

May,  Smith  & Sons  Limited 

v (App.  Div.)  21 

Metropolitan  Life  Insurance 

Co.,  Moore  v 

(App.  Div.)  474 

Mitchell,  Fulton  Hardware 

Co.  v (App.  Div.)  472 

Moore  v.  Metropolitan  Life 

Insurance  Co 

(App.  Div.)  474 

Morris  v.  Hamilton  Radial 

Electric  Railway  Co 

(App.  Div.)  208 

Morris,  Township  of,  Camp- 
bell v (App.  Div.)  358 

Morton,  Sanderson  v 

(App.  Div.)  479 

Motherwell  (Andrew)  of 

Canada  Limited,  Re  

(App.  Div. — Bkcy.)  614 

Motherwell  (Andrew)  of 

Canada  Limited,  Trustee 

of,  Zimmerman  v 

(App.  Div.)  342 

Murphy,  Dominion  Art  Co. 

Limited  v 

(App.  Div.)  332 

Mustard,  Re  (Bkcy.)  395 

Mutual  Life  Insurance  Co. 
of  New  York,  Ontario 
Metal  Products  Co.  Lim- 
ited v (App.  Div.)  299 
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N. 

Nesbitt  v.  Redican 

(App.  Div.) 

Northern  Canada  Power  Co. 
Limited,  Hollinger  Con- 
solidated Gold  Mines  Lim- 
ited v (App.  .Div.) 

Northway  (John)  & Son 
Limited,  Re  City  of  To- 
ronto and (App.  Div.) 

O. 

O’Brien  (M.  J.)  Limited  v. 
Freedman  ....  (App.  Div.) 

Ontario  and  Quebec  Railway 
Co.,  Re  City  of  Windsor 
and (App.  Div.) 

Ontario  Metal  Products  Co. 
Limited  v.  Mutual  Life 
Insurance  Co.  of  New 

York (App.  Div.) 

Ottawa,  City  of,  v.  Keefer 
(App.  Div.) 

Ottawa,  City  of,  v.  Ottawa 
Public  School  Board. 

Ottawa,  City  of,  v.  Ottawa 

Public  School  Board 

(App.  Div.) 

Ottawa  Public  School  Board, 
City  of  Ottawa  v 

Ottawa  Public  School  Board, 

City  of  Ottawa  v.  

(App.  Div.) 

Owen  Sound,  City  of,  Re 
Kilbourn  and (Chrs.) 

P. 

Patricia  Syndicate,  Wabi 

Iron  Works  Limited  v 

..(App.  Div.) 

Paul  v.  Chandler  & Fisher 
Limited (Chrs.) 


[vol. 

Perry  v.  Perry  

(App.  Div.)  613 

Pollard  v.  Gibson 419 

Polowin  and  Hyde,  Re 599 

Price,  Re  Toronto  Roman 
Catholic  Separate  School 

Board  and  

(App.  Div.)  224 

Q. 

Quintal  and  Lynch  Limited 
v.  Goderich  Elevator  and 

Transit  Co.  Limited 

(App.  Div.)  200 

R. 

t- 

Reaume,  Foster  v 

(App.  Div.)  245 

Redican,  Nesbitt  v 

(App.  Div.)  154 

Reid,  Bowes  v (App.  Div.)  253 

Reid,  Re  Catlin  and 1 

Rex  v.  Canadian  Allis- 

Chalmers  Limited , 

(App.  Div.)  38 

Rex  v.  Dominion  Bakery.... 

(App.  Div.)  656 

Rex  v.  Gordon (Chrs.)  355 

Rex  v.  Lichtman 

(App.  Div.)  502 

Reynolds,  Doumani  v 

(App.  Div.)  8 

Riach,  Re  Wright  and 

(App.  Div.)  404 

Ross  v.  Canadian  Bank  of 

Commerce  _(P.C.)  59 

Rountree,  Liquid  Carbonic 

Co.  Limited  v 

(App.  Div.)  75 

S. 

Sanderson  v.  Morton 

(App.  Div.)  479 


154 

508 

81 

455 

222 

299 

86 

414 

633 

414 

633 

601 

640 

410 
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IX 


L.1V.] 

Sault  Ste.  Marie,  City  of, 
Re  Gamble  and  Robinson 
and (App.  Div.) 

Smith,  Trusts  and  Guaran- 
tee Co.  v (App.  Div.) 

Smith  & Sons  Limited  v. 
May (App.  Div.) 

Smyth  v.  Donnelly 

(App.  Div.) 

Solicitor,  Re.... (App.  Div.) 

Somers  v.  Kingsbury 

(App.  Div.) 

Speers,  Re 

Sweeny  v.  Manufacturers* 

Holding  Corporation 

(App*  Div.) 

Sweitzer  v.  Granger  

(App.  Div.) 

T. 

Teale,  Re 

Toronto  Board  of  Education, 
York  Public  School  Board 
(Section  13)  v 

Toronto,  City  of,  Barrett  v. 

Toronto,  City  of,  Corrigan  v. 
(Chrs. 

Toronto,  City  of,  Forst  v 

(App.  Div.) 

Toronto,  City  of,  v.  King.... 
(App.  Div.) 

Toronto,  City  of,  McCormick 
v.  

Toronto,  City  of,  and  Mc- 

Phedran,  Re  

(App.  Div.) 

Toronto,  City  of,  and  John 
Horthway  & Son  Limited, 
Re (App.  Div.) 

Toronto,  City  of.  and  Price, 
Toronto  Roman  Catholic 
Separate  School  Board  v. 


Toronto,  City  of,  and  To- 
ronto Railway  Co.,  Re 

(Ho.  1) (App.  Div.)  556 

Toronto,  City  of,  and  To- 
ronto Railway  Co.,  Re 

(Ho.  2)  (App.  Div.)  561 

Toronto,  City  of,  v.  Toronto 
Roman  Catholic  Separate 

School  Board 

(App.  Div.)  224 

Toronto,  City  of,  Re  Watkins 

and (App.  Div.)  136 

Toronto  Railway  Co.,  Re^ 
City  of  Toronto  and  (Ho. 

1)  (App.  Div.)  556 

Toronto  Railway  Co.,  Re 

City  of  Toronto  and  (Ho. 

2)  (App.  Div.)  561 

Toronto  Roman  Catholic 

Separate  School  Board, 

City  of  Toronto  v 224 

Toronto  Roman  Catholic 
Separate  School  Board  v. 

City  of  Toronto  and  Price 

(App.  Div.)  224 

Toronto  Roman  Catholic 
Separate  School  Board  and 

Price,  Re.. (App.  Div.)  224 

Trinity  College  v.  Levinter 

(Chrs.)  290 

Trusts  and  Guarantee  Co.  v. 
Smith (App.  Div.)  144 

Y. 

Vair,  Re  497 

Vickers,  Re 352 

W. 

Wabi  Iron  Works  Limited  v. 

Patricia  Syndicate 

(App.  Div.)  640 

Wakeling,  Lewis  v 

(App.  Div.)  647 
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144 

21 

285 

3 

166 

19 

250 

70 

130 

216 

623 

) 56 

256 

100 

603 

87 

81 

224 


X 


ONTARIO  LAW  REPORTS. 


[VOL. 


Walker  v.  Foster 

Y. 

(App.  Div.)  214 

Warren,  Re 433 

Watkins  and  City  of  Toronto, 

Re (App.  Div.)  136 

Webb,  Haygarth  v 

(App.  Div.)  172 

Windsor,  City  of,  v.  Can- 
adian Pacific  Railway  Co. 

I 

York  Public  School  Board 
(Section  13)  v.  Toronto 

Board  of  Education 

(App.  Div.)  216 

Young,  Heintzman  v 

(App.  Div.)  13 

(App.  Div.)  136,  222 

Windsor,  City  of,  and  On- 
tario and  Quebec  Railway 

Z. 

Co.,  Re  4. 

(App.  Div.)  222 

Wright  and  Riach,  Re 

(App.  Div.)  404 

Zimmerman  v.  Trustee  of 
Andrew  Motherwell  of 

Canada  Limited 

..(App.  Div.)  342 

CASES  CITED. 


Name  of  Case. 

A.  v.  B 

Adam  v.  Newbigging  

Aitchison  v.  Coombs 

Alexander  v.  Simpson  

Allen  Manufacturing  Co.  v.  Murphy. 
Anderson  v.  Nobels  Explosive  Co. . . 

Armour  v.  Kilmer 

Arrow  Shipping  Co.  v.  Tyne  Im- 
provement Commissioners,  The 

“Crystal”  

Attorney-General  v.  Chambers  Elec- 
tric Light  and  Power  Co 

Attorney-General  v.  Staffordshire 

County  Council  

Attorney-General  for  Manitoba  v. 

Kelly  

Attorney-General  for  Ontario  v.Great 

Lakes  Paper  Co.  Limited 

Attwood  v.  Lamont  


Where  Reported.  Page. 

7 O.L.R.  73 

. 168 

13  App.  Cas  .308  . 

72 

6 Gr.  643  

399 

43  Ch.  D.  139  ... 

350 

,23  O.L.R.  467  ... 

337 

12  O.L.R.  644  

411,  412 

28  O.R.  618 

287,  288 

[1904]  A.C.  508.. 

266 

14  D.L.R.  883  ... 

275 

[1905]  1 Ch.  336 

394 

[1922]  1 A.C.  268 

563 

50  O.L.R.  78  

421 

[1920]  2 K.B.  146, 

[1920]  3 K.B. 

571  

341,  544,  555 

Auston,  Re  

Auto  Experts  Limited,  Re 


2 O.W.N.  1358 125 


49  O.L.R.  256,  263 


628 


B. 

Ball  v.  Crompton  Corset  Co 13  Can.  S.C.R.  469  678 

Banks  v.  Goodfellow L.R.  5 Q.B.  549  449 

Barber  (Lionel)  & Co.  Limited  v. 

Deutsche  Bank  (Berlin)  Lon- 
don Agency [1919]  A.C.  304  566 

Barraclough  v.  Cooper [1908]  2 Ch.  121,  note  165 

Batten  v.  Wedgewood  Coal  and  Iron 

Co 31  Ch.  D.  346  7 

Beardmore  v.  City  of  Toronto 2 O.W.N.  478  631 

Bearn,  The  [1906]  P.  48 174,  177,  178, 

183,  184,  191,  192,  193,  194,  199 

Beaton  v.  Globe  Printing  Co 16  P.R.  281  171 

Beatty  v.  Mathewson  40  Can.  S.C.R.  557 468,  469,  471 

Beck  v.  Evans 16  East  244  241 

Beckett  v.  Midland  Railway  Co...  L.R.  1 C.P.  241  566 

Behn  v.  Burness  32  L.J.Q.B.  204  33 

Bennett  and  City  of  Hamilton,  Re.  52  O.L.R.  229  425,  427 

Berlin,  Town  of,  v.  Berlin  and 

Waterloo  Street  Railway  Co...  42  Can.  S.C.R.  581  563 

Berna  Commercial  Motors  Ltd.,  In 

re  32  R.P.C.  113  545,  550 

Black  v.  Williams  [1895]  1 Ch.  408  483,  486 

Blackburn  Bobbin  Co.  v.  T.  W. 

Allen  & Sons  Limited  [1918]  2 K.B.  467  517 

Blackpool  Motor  Car  Co  Ltd  , In 

re  [1901]  1 Ch.  77  620 
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Name  of  Case.  Where  Reported.  Page. 

Blades  v.  Higgs  11  H.L.C.  621  236 

Blandy  Jenkins’  Estate,  In  re [1917]  1 Ch.  46 409,  410 

Bleeker  v.  White  23  Gr.  163  438 

Bonner-Worth  Co.  v.  Geddes  Bro- 
thers   50  O.L.R.  196  593 

Bonomi  v.  Backhouse  9 H.L.C.  503  235 

Boord  and  Son  (Incorporated)  v. 

Bagots  Hutton  and  Co.  Ltd.. ..  [1916]  2 A.C.  382  544 

Bowden  Wire  Ltd.  v.  Bowden  Brake 

Co.  Ltd 31  R.P.C.  385  552 

Brandon’s  Patent,  In  re  9 App.  Cas.  589  576 

Brannigen  v.  Harrington  37  Times  L.R.  349  662 

Brew  v.  Haren  Ir.  R.  11  C.L.  198 236 

British  Columbia  Electric  Railway 

Co.  Limited  v.  Loach  [1916]  1 A.C.  719 210,  212,  213 

British  Reinforced  Concrete  Engi- 
neering Co.  y.  Schelff  [1921]  2 Ch.  563  341,  544 

Briton  Medical  and  General  Life 

Association,  In  re  11  O.R.  478  606,  609,  611 

Brown  v.  Walsh 45  O.L.R.  646  479,  480,  481,  482 

Brown  (J.  F.)  Co.  Limited  and  City 

of  Toronto,  Re  36  O.L.R.  189  1 373,  426 
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[MOWAT,  J.] 

Re  Catlin  and  Reid. 

Trusts  and  Trustees  — Settlement  — Power  of  Executor  of  Deceased 

Trustee  to  Convey  Land  Held  in  Trust — Devolution  of  Estates  Act, 

sec.  8. 

In  1903,  the  settlor  conveyed  land  to  his  daughter,  “ her  heirs  and 
assigns,”  in  trust  (after  providing  for  certain  benefits  for  his,  intended 
wife)  to  apply  the  rents  for  the  support  and  education  of  the  settlor’s 
grandson  (C.)  until  he  was  21;  to  keep  the  rents  for  herself  there- 
after until  C.  was  31;  and  then  to  convey  to  C.  “ or  to  his  children” 
in  fee  simple.  The  trustee  died  in  1910,  before  C.  was  31:  — 

Held,  that  the  case  was  governed  by  sec.  8 of  the  Devolution  of  Estates 
Act,  R.S.O.  1914,  ch.  119;  and  that  a conveyance  by  the  trustee’s 
executor  would  pass  a good  title  to  a purchaser  of  the  land. 

An  application  by  a vendor  jf  land,  under  the  Vendors  and 
Purchasers  Act,  for  the  purpose  of  obtaining  a decision  as  to 
whether  the  executor  of  a trustee,  in  the  circumstances  of  this 
case,  could  by  his  deed  execute  the  trust  and  pass  a good  title. 

The  application  was  heard  by  Mowat,  J.,  as  in  Weekly  Court, 
at  a sittings  for  the  trial  of  actions  at  Kingston. 

A.  B.  Cunningham , K.C.,  for  the  vendor. 

W.  M undell,  for  the  purchaser. 

J.  B.  WaTkem,  K.C.,  for  the  Official  Guardian. 

April  19.  Mowat,  J. : — John  Reeve,  by  a deed  in  the  nature 
of  a marriage  settlement,  dated  the  29th  October,  1903,  conveyed 
the  real  property  here  sold  to  his  daughter  Harriet  Carnovsky, 
“her  heirs  and  assigns,”  to  have  and  to  hold  upon  trust  (after 
providing  for  certain  other  benefits  for  his  intended  spouse)  to 
apply  the  rents  in  the  support  and  education  of  his  grandson 
Joseph  Catlin  until  he  was  twenty-one;  to  keep  the  rents  for  her- 
self thereafter,  and  until  Catlin  was  thirty-one ; and  then  to 
convey  to  Catlin  “ or  to  his  children  ” in  fee  simple.  Harriet 
Carnovsky  died  in  1910,  before  Catlin  was  thirty-one,  and  her 
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widower  and  executor  now,  as  derivative  trustee,  tenders  Lis  deed 
to  the  purchaser.  The  purchaser  objects  that  the  words  " or  to  his 
children  ” raise  a discretion,  personal  to  the  named  trustee, 
which  cannot  be  exercised  by  her  executor;  and,  furthermore,  that 
the  executor  is  not  pointed  out  by  the  grantor,  John  Reeve,  as  a 
person  to  execute  the  trust. 

In  In  re  Cierke , Clowes  v.  Gierke , [1915]  2 Oh.  301,  the  words 
" or  his  heirs  ” have  been  construed  as  " and.  his  heirs.”  See  also 
Re  Wright  and  Fowler  (1916),  10  O.W.N.  299. 

I am  of  opinion  that  sec.  8 of  the  Devolution  of  Estates  Act, 
R.S.O.  1914,  ch.  119,  governs  the  case.  This  section,  enacted  in 
1910,  was  an  adoption  of  the  Conveyancing  and  Law*  of  Property 
Act,  1881,  sec.  30  (Imperial),  and  provides  that  a trust-estate 
shall  devolve  on  an  executor  as  would  personal  property,  and  that 
an  executor  shall  be  deemed  in  law  the  " heirs  and  assigns  ” of 
the  trustee. 

If  the  words  "heirs  and  assigns”  had  not  been  used  in  the 
trust-deed,  it  might  be  that  I would  feel  that  the  decision  in  In  re 
Crunden  and  Meux’s  Contract , [1909]  1 Ch.  690,  should  be  fol- 
lowed. But  in  In  re  Pixton  and  Tong's  Contract  (1897),  46 
W.R.  187,  it  was  held,  where  the  expression  "heirs  and  assigns” 
was  used,  that  under  sec.  30  (our  sec.  8)  the  personal  representa- 
tives of  a last  surviving  trustee  could  exercise  a power  of  sale. 

Mr.  MundelPs  succinct  argument  maintains  that  the  trust  in 
the  daughter  is  not  merely  ministerial,  but  is  discretionary  to 
decide  between  the  grand-son  and  his  children;  and  the  cases  tem- 
poris  Lord  Hardwicke  give  some  support  to  that  contention: 
Lewin  on  Trusts,  12th  ed.,  p.  288  et  seq.;  but  see  Jarman  on  Wills, 
6th  ed.,  p.  612 : " If  the  gifts  be  to  the  specified  persons  f or  their 
heirs  and  assigns 9 ...  . . the  words  are  words  of  limitation  only; 
for  the  power  of  assigning  implies  an  absolute  and  indefeasible 
interest.”  The  cases  cited  from  Atkyns  and  Vesey  Senior  are 
not  sufficient  now  to  withstand  the  inroads  of  the  statutes ;.  and 
I am  of  the  opinion  that  Harriet  Carnovsky’s  widower  and  exe- 
cutor can  make  the  decision  under  the  language  used  by  the  creator 
of  the  trust,  and  that  the  land  has  vested  in  Catlin,  and  the  objec- 
tion of  the  purchaser  cannot  prevail. 

Judgment  accordingly:  no  costs,  unless  the  vendor,  on  notice, 
within  one  week,  applies  to  vary  that  disposition. 
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Re  Fitzpatrick. 

Re  Solicitor. 

Solicitor — "Negligence — Attendance  upon  Execution  of  Will — Neglect  to 
Sign  as  Witness — Document  Invalid  for  Want  of  Attestation — At- 
tempt of  Disappointed  Beneficiary  to  Make  Solicitor  Liable  for  Tier 
Loss — Disciplinary  Jurisdiction  of  Court — Absence  of  Misfeasance 
or  Dishonourable  Conduct — “ Seizin  ” of  Court. 

A will  was  prepared  by  a solicitor  employed  by  the  testator,  and  was 
executed  by  the  testator  in  the  presence  of  the  solicitor  and  another, 
the  actual  witnesses,  but  the  solicitor  inadvertently  omitted  to  affix 
his  signature  as  a witness,  although  he  initialled  certain  alterations 
made  in  the  will.  The  document  was  not  admitted  to  probate,  and 
the  widow  of  the  testator,  the  sole  beneficiary  under  the  will,  sought 
to  make  the  solicitor  liable  for  her  loss  caused  by  reason  of  his 
omission:  — 

Held,  that  the  solicitor’s  omission  was  at  the  most  negligence,  and  that 
the  disciplinary  jurisdiction  of  the  Court  could  not  be  exercised  in 
favour  of  the  widow  to  compel  the  solicitor  to  make  good  her  loss. 
The  solicitor  was  not  guilty  of  misfeasance  or  dishonourable  conduct; 
and  the  matter  was  not  one  in  which  the  Court  “ had  seizin,”  as  in 
Marsh  v.  Joseph,  [1897]  1 Ch.  213,  245. 

Motion  by  Frances  H.  Fitzpatrick,  widow  of  one  Fitzpatrick, 
deceased,  for  an  order  declaring  a solicitor  guilty  of  negligence  in 
regard  to  the  execution  of  the  will  of  the  deceased,  and  liable  to  the 
applicant  for  the  loss  sustained  by  her.  The  motion  was  made  sum- 
marily, invoking  the  disciplinary  jurisdiction  of  the  'Court. 

June  22.  The  motion  was  heard  by  Lennox,  J.,  in  the 
Weekly  Court,  Toronto. 

John  M.  Ferguson,  K.C.,  for  the  applicant. 

D.  L.  McCarthy,  K.C.,  for  the  solicitor. 

October  2,  1922.  Lennox,  J. : — It  was  thought  that  an 
arrangement  might  be  made,  with  the  concurrence  of  the  Official 
Guardian,  which  would  mitigate  the  hardship  of  this  case  as 
regards  the  solicitor,  or  even  perhaps  obviate  loss  to  any  of  the 
parties  concerned,  and  I have  delayed  giving  judgment  in  the 
hope  that  a satisfactory  adjustment  would  be  arrived  at.  I have 
not  heard  that  anything  has  been  done. 

The  solicitor  who  drew  the  will  of  the  late  Mr.  Fitzpatrick 
intended  to  witness  it,  by  his  signature,  and  in  fact  initialled 
certain  alterations  in  the  body  of  the  will,  but  in  some  way 
inadvertently  omitted  to  sign  the  attestation  clause.  There  are 
cases  supporting  the  argument  that  initials  may  be  sufficient  and 
that  they  need  not  necessarily  be  placed  under  or  in  close  proxim- 
ity to  the  attestation  clause ; but  the  proof  of  intention  and  finality 
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given  in  those  cases  is  wanting  in  this.  I am  of  opinion  that  the 
will  in  this  instance  was  not  executed  in  accordance  with  the 
provisions  of  the  Wills  Act,  and  that  Fitzpatrick  died  intestate. 

The  other  question  is  as  to  the  liability  of  the  solicitor  and  the 
method  of  obtaining  redress.  I am  satisfied  that  the  solicitor  is 
liable  to  the  applicant  for  the  actual  loss  occasioned  to  her  by  the 
solicitor's  default,  and  that  this  proceeding  was  properly  insti- 
tuted. 

There  will  be  judgment,  with  costs  of  the  motion  to  the  appli- 
cant, declaring  that  the  solicitor  is  liable  to  the  applicant  for  the 
loss  she  sustained  by  the  solicitor's  omission  to  sign  the  will,  as 
a witness  of  its  execution,  and  directing  a reference  to  the  Local 
Master  at  Barrie  to  ascertain  and  report  the  evidence,  proceedings, 
and  the  amount  of  the  loss ; further  directions  and  costs  of  the 
reference  reserved. 

I still  think  that  this  is  eminently  a case  for  settlement — I 
think  an  arrangement  could  be  made*  for  the  custody  and  main- 
tenance of  the  children,  which  would  secure  to  the  widow  substanti- 
ally the  benefits  she  would  have  obtained  under  the  will;  and,  as 
there  will  be  no  loss,  in  any  event,  to  the  family  of  the  deceased,  the 
widow  ought  not  to  be  exacting  in  insisting  upon  her  rights  as  a 
matter  of  law.  I sincerely  hope  that  some  arrangement  may  yet 
be  made  which  will  obviate  the  taking  out  of  this  order. 

The  solicitor  appealed  from  the  order  of  Lennox,  J. 

April  4,  1923.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

McCarthy,  K.C.,  for  the  appellant. 

T.  N.  Phelan,  K.C.,  for  Frances  H.  Fitzpatrick,  respondent. 

April  20,  1923.  Meredith,  C.J.C.P. : — The  respondent's 
application  in  the  High  Court  Division  was  an  unprecedented  one, 
based  on  peculiar  circumstances.,  and  succeeded,  there. 

The  circumstances  are  not  in  dispute;  each  side  treats  them 
as  substantially  as  follows:  The  respondent's  husband,  now 

deceased,  employed  the  appellant,  who  is  a solicitor,  to  make  his — 
the  husband's — will  for  him. 

The  will  was  drawn  by  the  appellant;  and,  as  drawn,  gave  all 
that  the  husband  had  to  his  wife,  the  respondent,  absolutely. 

It  was  signed  by  the  husband  and  by  one  witness  only. 

It  was  plainly  the  appellant's  duty  to  have  had  the  will  duly 
executed;  and  it  is  plain  that  he  was  to  be  the  other  witness,  for 
he  initialled  the  alterations  in  it:  but  he  did  not  subscribe  as  a 
witness. 
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It  is  not  suggested  that  it  was  a scheme  on  the  part  of  the 
husband  and  solicitor  to  deceive  the  wife;  nor  that  the  solicitor 
abstained  from  giving  effect  to  the  will  because  it  left  the  two 
infant  children  of  the  husband  and  wife  penniless. 

It  seems  to  be  taken  for  granted  that  the  failure  of  the  solicitor 
to  subscribe  as  a witness  was  altogether  the  result  of  absent-mind- 
edness at' the  moment — a mere  oversight. 

An  attempt  was  made  to  obtain  probate  of  the  will,  but  that 
attempt  failed  for  want  of  proper  attestation. 

The  application  in  the  High  Court  Division,  made  by  the 
widow,  was  for  recovery  from  the  solicitor  of  the  difference 
between  that  which  she  gets  under  an  intestacy  and  that  which 
she  should  have  had  under  the  will;  and  the  order  which  she 
obtained  upon  it  was  that  she  should  recover  from  the  solicitor 
the  amount  of  her  loss  through  his  “ omission  to  sign  the  will.” 

Mr.  Phelan  was  inclined  to  admit  that  she  could  not  recover 
anything  in  an  action,  and  to  urge  that  as  a reason  why,  in  these 
summary  proceedings,  the  solicitor  should  be  obliged  to  pay:  but, 
on  the  other  hand,  it  may  be  urged  that,  if  the  solicitor  is  not 
under  any  obligation  at  law  or  in  equity  and  if  he  did  nothing 
that  was  dishonourable,  he  cannot  be  punished  in  that  method. 

Mr.  Phelan’s  contention  would  necessitate  the  creation  of  a 
court  of  conscience  for  summarily,  not  only  mentally  impelling, 
but  physically  compelling,  in  all  cases  against  solicitors,  which  is 
manifestly  going  much  too  far. 

The  cases  in  England  have  undoubtedly  gone  far  in  compel- 
ling, by  harsh  methods,  payment  of  moneys  by  solicitors,  but  in 
none  of  the  cases  of  which  I am  aware  was  there  altogether  an 
absence  of  any  tinge  of  anything  which  might  be  called  dishonest 
or  dishonourable. 

In  one  case,  In  re  H.  A.  Grey , [1892]  2 Q.B.  440,  although 
the  client  had  brought  an  action  on  his  claim,  and  had  obtained 
judgment  in  it,  he  succeeded  in  a summary  application  to  compel 
payment  by  attachment,  notwithstanding  the  law  abolishing 
imprisonment  for  debt.  The  Court  in  that  case  seemed  to  be 
actuated  by  the  belief  that  the  solicitor  was  adopting  devious 
methods  to  evade  payment,  though  able  to  pay. 

In  another  case — In  re  A Solicitor , Ex  parte  Hales , [1907] 
2 K.B.  539 — even  though  not  legally  liable,  and  though  the  appli- 
cant was  not  a client — a solicitor  was,  in  this  summary  manner, 
ordered  to  pay  to  the  applicant  a sum  of  money. 

It  is  not  at  all  necessary  in  this  case,  nor  perhaps  is  it  in  any 
case,  and  it  should  be  a mistake,  to  attempt  to  mark  a line  to 
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which  the  Courts  should  go,  but  beyond  which  they  should  not 
go,  in  summary  applications  of  this  sort. 

It  seems  to  me  to  be  enough  to  say  that  the  solicitor  in  this 
case  was  not  guilty  of  any  misfeasance,  nor  can  his  lapse  of 
memory,  or  his  inattention  to  a most  obvious  duty,  be  said  to  be 
in  any  sense  dishonest  or  dishonourable  conduct,  or  conduct  such 
as  is  at  all  likely  to  bring  the  legal  profession  into  ill-repute.  A 
solicitor  is  not  required  by  law  to  act  as  if  he  were  infallible,  or 
else  be  punished  for  his  fallibility.  He  is  bound  to  be  careful, 
and  is  liable  for  damages  caused  by  his  negligence — that  is,  to 
those  to  whom  he  owes  a duty. 

If  in  this  case  he  is  answerable  in  damages  to  any  one,  let 
him  be  prosecuted  in  the  ordinary  way;  if  he  is  not  so  liable,  I 
can  perceive  no  good  reason  for  making  him  liable  to  punishment 
under  disciplinary  jurisdiction. 

The  case  is  a peculiar  one,  and  there  may  be  many  who  might 
think  that,  if  the  occurrence  were  an  ill-wind,  it  did  not  blow 
much  harm  and  may  have  blown  some  good. 

The  estate  is  not  a large  one;  and  probably  the  slip  leaves  all 
things  much  as  they  should  have  been  if  the  will  had  been  made 
effectual. 

The  law  of  nature  should  constrain  the  applicant  to  support 
and  educate  the  children;  and,  as  it  is,  it  is  very  prqbable  that 
the  share  they  take  shall  be  so  applied. 

I am  in  favour  of  allowing  the  appeal  and  dismissing  the 
motion  in  the  High  Court  Division;  without  prejudice  to  any 
legal  right  any  one  may  have. 

Riddell  and  Latchford,  JJ.,  agreed  that  the  appeal  should 
be  allowed. 

Middleton,  J. : — The  solicitor  drew  a will  for  Fitzpatrick 
and  supervised  the  execution.  Unfortunately,  for  some  reason 
which  cannot  be  explained,  he  omitted  to  sign  it  as  witness  after 
witnessing  the  testator’s  signature.  The  result  was  an  intestacy. 
The  will,  if  duly  executed,  would  have  given  the  wife  the  whole 
estate.  Under  intestacy  she  takes  one-third  and  the  balance  goes 
to  two  infants — issue  of  the  testator  and  the  applicant.  Upon,  a 
summary  application  the  solicitor  has  been  ordered  to  pay  to 
the  widow  the  loss  she  has  sustained  by  reason  of  her  failure  to 
take  under  the  will  - — the  amount  to  be  determined  by  the  Master. 
This  order  is  said  to  be  based  upon  the  inherent  jurisdiction  of 
the  Court  over  its  officers,  and  if  not  obeyed  will  in  due  course 
render  the  solicitor  liable  to  be  removed  from  the  rolls : In  re 
A Solicitor , [1895]  2 Ch.  66. 
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No  case  is  cited  by  the  learned  Judge,  and  none  was  cited  to 
ns  by  counsel  npon  the  argument,  justifying  the  order. 

The  principle  is  clearly  stated  in  Marsh  v.  Joseph,  [1897] 
1 Ch.  213,  at  p.  245,  by  Lord  Russell:  “ Where  negligence  or 
other  breach  of  duty  is  committed  by  a solicitor,  an  officer  of 
the  Court,  in  a matter  in  which  the  Court  has  seizin,  the  Court 
may,  and,  if  it  can  do  full  justice,  will  summarily  order  its  officer 
to  make  good  the  loss  occasioned  by  his  neglect  or  breach  of  duty.” 
The  essential  thing  in  all  such  cases  is  that  the  matter  is  one 
“ in  which  the  Court  has  seizin.”  .So,  where  money  was  obtained 
from  the  Court  under  circumstances  which  shewed  culpable  negli- 
gence on  the  part  of  the  solicitor,  he  was  ordered  to  refund: 
Marsh  v.  Joseph , supra ; In  re  Hangar  s Trusts  (1889),  41  Ch.  D. 
178;  and,  where  a solicitor  neglected  to  require  purchase-money 
paid  into  Court  to  be  invested,  he  was  made  accountable  for  the 
interest  lost:  Batten  v.  Wedgewood  Coal  and  Iron  Co.  (1886), 
31  Ch.  D.  346. 

In  all  such  cases  the  application  may  be  made  not  only  by 
the  client  but  by  any  one  who  is  damaged  by  the  misconduct  or 
negligence  of  the  solicitor,  because  the  solicitor  as  an  officer  of 
the  Court  owes  a duty  to  the  Court  and  to  the  parties  litigant  or 
beneficially  interested  in  the  subject-matter  of  the  litigation. 
In  cases  in  which  there  is  actual  misconduct  on  the  part  of  a 
solicitor,  such  as  appropriation  of  funds,  a summary  motion  will 
always  lie:  In  re  Carroll , [1902]  2 Ch.  175. 

In  all  the  numerous  cases  cited  and  in  many  others  I have 
read  I find  no  trace  of  the  exercise  of  the  summary  jurisdiction 
by  reason  of  negligence  in  a matter  not  in  Court.  Honesty  and 
honourable  conduct  the  Court  can  always  insist  upon,  and  can 
purge  the  roll  by  striking  off  those  who  offend  unless  restitution 
is  made,  but  not  for  mere  negligence.  In  such  cases  the  parties 
are  left  to  their  legal  rights.  It  would  be  a new  and  dangerous 
doctrine  to  assert  that  the  Court  has  the  right  to  enforce  in  this 
highly  penal  way  a claim  that  has  no  legal  foundation.  Here 
there  is  no  privity  of  contract,  and  no  action  will  lie. 

I would  not  give  any  costs. 

Logie,  J. : — In  this  appeal,  counsel  sought  to  invoke  the  dis- 
ciplinary powers  of  the  Court,  as  he  had  successfully  done  below. 
His  theory  was  that  these  powers  should  be  exercised  to  compel 
the  solicitor,  as  counsel  put  it,  to  do  right  in  a matter  in  which 
he  had  done  wrong.  But  what  the  solicitor  omitted  to  do  did  not 
constitute  misconduct  punishable  by  disciplinary  action,  but  at 
the  worst  negligence — the  remedy,  if  any,  being  by  ordinary  action 
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at  law.  Now  the  solicitor  owed  no  duty  to  the  beneficiary  nnder 
the  testator’s  will;  and,  assuming  that  the  forgetfulness  or  slip 
of  the  solicitor  under  the  circumstances  of  the  case  amounted  to 
negligence,  it  had  no  legal  consequences  entailing  liability  on  the 
solicitor,  to  the  beneficiary. 

To  compel  a solicitor  to  reimburse  a beneficiary  under  these 
circumstances  is  a long  step  in  the  law  of  negligence,  which  I for 
one  do  not  think  I should  take.  Nor  is  the  solicitor  to  be  made 
liable  for  negligence  by  the  indirect  method  of  disciplinary  action. 
No  misconduct  or  dishonourable  conduct  has  been  proved,  nor 
is  the  Court  “ seized  99  of  the  matter  in  the  sense  in  which  this 
phrase  is  used  in  cases  in  which  solicitors  have  been  compelled  to 
refund  money  by  the  Court — in  such  cases  as  Marsh  v.  Joseph, 
[1897]  1 Ch.  213. 

The  appeal  must  be  allowed,  and  the  order  set  aside ; no  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Doumani  v.  Reynolds. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Inability  of  Pur- 
chaser to  Garry  out — Cheque  (Liven  by  Purchaser  on  Signing  of 
Agreement — Whether  Forfeited  as  “ Sale-deposit  ” — Acquiescence  of 
Vendor  in  Termination  of  Contract  with  Retention  of  Right  to 
Damages — Judgment  for  Damages  only. 

The  plaintiff  agreed  to  sell  and  the  defendant  to  buy  land;  the  agree- 
ment provided  that  $2,090'  should  be  paid  by  cheque  upon  the  signing 
of  the  agreement,  and  the  defendant  gave  the  plaintiff  a cheque  for 
that  sum.  The  defendant  being  unable  to  carry  out  the  contract  on 
his  part,  and  having  so  informed  the  plaintiff,  the  matter  was  treated 
by  each  as  a breach  of  the  contract  by  the  defendant — the  plaintiff 
stating  that  he  retained  his  right  to  damages  for  the  breach:  — 

Held  (Middleton  and  Logie,  JJ.,  dissenting),  that  the  plaintiff  was  not 
entitled  to  retain  or  recover  the  amount  of  the  cheque,  but  was 
entitled  only  to  damages  for  the  defendant’s  breach  of  the  contract. 
Per  Middleton  and  Logie,  JJ. : — The  cheque  was  to  be  regarded  as  a 
" sale-deposit,”  and  so  was  forfeited  to  the  plaintiff  upon  the  defend- 
ant’s default. 

Per  Riddell,  J.: — The  cheque  was  a “deposit;”  and,  in  the  absence  of 
any  other  agreement  at  the  time  or  later,  was  forfeitable  to  the 
plaintiff ; but  what  took  place  was  an  acquiescence  by  the  plaintiff  in 
the  contract  being  at  an  end — he  to  retain  the  right  to  damages  for 
breach  of  it. 

Appeal  by  the  defendant  from  the  judgment  of  Mowat,  J., 
at  the  trial,  in  favour  of  the  plaintiff  for  the  recovery  of  $2,000 
in  an  action  upon  a cheque  given  by  the  defendant  in  part  pay- 
ment of  the  purchase-money  of  land  upon  a contract  of  purchase 
and  sale. 
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April  5.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  Riddell, 
Latchford,  Middleton,  and  Logie,  JJ. 

H.  J.  Scott , K.C.,  for  the  appellant. 

R.  L.  Brackin,  K.C.,  for  the  plaintiff,  respondent. 


1923. 

Doumani 

V. 

Reynolds. 


April  20.  Meredith,  C.J.C.P.: — The  defendant  being  unable 
to  carry  out  the  contract  on  his  part,  and  having  so  informed  the 
plaintiff,  the  matter  was  treated  by  each  as  a breach  of  the  con- 
tract by  the  defendant;  the  plaintiff  stating,  that  which  was 
necessary  only  to  prevent  a contention  that  the  case  was  one  of 
mutual  rescission,  merely  that  he  retained  his  right  to  damages 
for  the  breach. 

In  these  circumstances,  I am  unable  to  perceive  what  claim  the 
plaintiff  can  have  against  the  defendant,  in  this  matter,  except 
one  for  damages  for  breach  of  the  contract. 

He  cannot  now  treat  the  contract  as  if  still  subsisting;  and 
sue  for  the  purchase-money  that  should  be  payable  if  there  had 
been  no  breach,  and  no  arrangement  as  to  such  breach;  and, 
besides  that,  since  judgment  the  plaintiff  has  put  it  out  of  his 
power  to  carry  out  the  contract  on  his  part. 

He  cannot  treat  the  cheque  as  forfeited  through  the  defend- 
ant’s breach;  there  was  no  expressed  or  implied  contract  that  it 
should  be  forfeited  in  such  a case;  and  there  is  no  law  that  makes 
a forfeiture  of  that  kind  irrespective  of  the  intentions  of  the  party. 
The  Courts  relieve  from,  they  do  not  create,  forfeitures;  and 
the  intentions  of  the  parties  are  made  very  plain  by  the  reserva- 
tion of  the  right  to  damages  without  any  suggestion  of  a right  to 
forfeit  anything. 

On  the  other  hand,  the  defendant  defends  the  action  on  the 
cheque  on  the  ground  of  no  consideration,  or  of  total  failure  of 
consideration;  and  no  other  defence  was  pleaded,  or  urged  at 
the  trial,  or  here. 

The  peculiar  circumstances  of  the  case  require  that  the  action 
be  turned  into  one  for  damages  “ in  order  to  secure  the  advance- 
ment of  justice,  the  determining  the  real  matter  in  dispute,  and 
the  giving  of  judgment  according  to  the  very  right  and  justice  of 
the  case.” 

Upon  that  being  done,  it  should  be  referred  to  the  proper 
Local  Master  to  ascertain  and  state  what  damages  the  plaintiff 
has  sustained,  if  any,  by  the  defendant’s  breach  of  the  contract 
in  question;  and  reserving  further  directions  and  all  questions 
of  costs  in  the  action  until  after  the  confirmation  of  the  Master’s 
report. 

I should  make  no  order  as  to  the  costs  of  this  appeal;  neither 
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party  was  right  in  it,  and  snch  success  as  the  appellant  has  had 
may  possibly  make  it  a case  of  “ out  of  the  frying-pan  into  the 
fire”  for  him. 

Latchford,  J. : — I agree. 

Riddell,  J. : — The  cheque  given  by  the  defendant  was  in  part 
payment,  but  I think,  on  the  authorities  mentioned  in  the  judg- 
ment of  my  brother  Middleton,  it  was  also  a “ deposit and,  in 
the  absence  of  any  other  agreement  at  the  time  or  later,  was  for- 
feitable to  the  plaintiff. 

The  crux  of  the  case  then,  in  my  opinion,  is  the  effect  of  what 
took  place  after  the  defendant  failed  to  carry  out  the  contract  of 
sale. 

Mr.  Foster,  the  solicitor,  had  been  instructed  by  both  parties 
“ to  examine  the  * title  and  put  the  deal  through  ” — the  parties 
met  at  the  Crawford  House  and  went  to  Foster’s  office,  the  defend- 
ant having  said  that  he  “ could  not  raise  the  money,”  and  both 
parties  instructed  the  solicitor  not  to  do‘  anything  further  about 
the  title;  the  defendant  said  that  he  could  not  pay  the  amount, 
and,  “ If  it  is  up  to  me  to  pay,  that  I cannot,  and  I will  have  to 
call  the  deal  off  ” — the  plaintiff’s  “ position  was  that  if  the  deal 
was  called  off  he  wanted  some  damages,”  and  the  solicitor’s  recol- 
lection is  that  he  wanted  $1,000. 

The  following  is  how  it  was  put  by  the  plaintiff’s  counsel: 
“ Reynolds  said  he  wanted  to  call  it  off  because  he  could  not  raise 
that  money,  and  Doumani  took  the  position  that  if  it  was  called 
off  he  wanted  damages.”  The  solicitor  says  that  the  defendant 
had  asked  for  the  cheque,  and  the  plaintiff  said  that  it  was 
deposited  in  the  bank  at  Chatham,  and  he  could  not  give  it  to  him. 
The  cheque  was  deposited  in  the  Home  Bank  at  Windsor,  and 
the  parties,  plaintiff  and  defendant,  went  from  Foster’s  office  to 
this  bank  together — the  banker  says  that  the  defendant  wanted 
the  cheque  returned  to  him,  and  that  he,  the  banker,  said  that 
it  could  be  returned  only  to  the  plaintiff. 

A real  estate  agent,  called  by  the  plaintiff,  says  that  the  plain- 
tiff “ the  whole  time  stuck  to  it  that  he  did  not  want  to  call  the 
deal  off.”  Then  follows  this  evidence  for  the  plaintiff : — 

“ Mr.  Brackin  (counsel  for  the  plaintiff):  But  supposing 

it  was  called  off?  A.  He  would  have  to  have  damages. 

“ Q.  That  is  what  he  said?  A.  Yes.” 

“ Q.  And  Doumani  said  if  it  was  to  be  called  off  he  wanted 
some  damages?  A.  Yes.” 
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Disregarding  the  defendant's  evidence  altogether,  he  swears 
that  the  deal  was  called  off,  and  that  the  plaintiff  did  not  ask  for 
damages.  I think  that  what  took  place  was  an  acquiescence  by 
the  plaintiff  in  the  contract  being  at  an  end,  he  to  retain  his 
right  to  damages  for  breach  of  it,  as  of  course  he  might — and 
this  seems  to  have  been  the  view  of  the  plaintiff's  counsel  during 
the  trial. 

The  proper  remedy  is  damages  only.  I agree  in  the  disposi- 
tion of  the  case,  including  costs,  in  the  judgment  of  my  Lord. 

Middleton,  J. : — The  whole  question  in  this  case  resolves  itself 
into  the  inquiry  whether  the  cheque  in  question  is  to  be  regarded 
as  a “ sale-deposit,"  and  so  forfeited  to  the  vendor  upon  the  pur- 
chaser's default. 

As  I understand  the  cases,  it  has  been  now  determined  that  a 
purchaser  upon  making  default  in  his  contract  may  recover  any 
payments  made  by  him  on  his  purchase-money,  so  long  as  the 
property  has  not  passed,  if  the  contract  does  not  contain  some 
provision  for  forfeiture:  Whitely  v.  Richards  (1920),  48  O.L.R. 
537.  An  apparent  exception  is  in  the  case  of  a payment  as  a 
“ sale-deposit."  This  is  not  a real  exception,  as  the  meaning 
of  such  a payment  is  that  upon  the  purchaser's  default  it  is  to  be 
forfeited.  - 

The  vendor  has  in  all  cases  his  right  to  sue  for  damages  sus- 
tained by  him  by  reason  of  the  purchaser's  default,  but  unless 
he  has  so  provided  by  his  contract  he  cannot  have  the  property 
sold  and  also  the  purchase-price.  The  remedy  by  an  action  for 
damages  is,  in  many  cases,  illusory.  The  case  in  hand  is  a good 
example.  An  hotel  of  very  uncertain  value  is  to  be  exchanged 
for  land  of  equally  uncertain  value  and  a cash  payment.  There 
is  no  way  of  shewing  damage,  as  the  actual  value  of  their  property 
is  a matter  of  opinion  only,  and  the  nominal  values  in  the  exchange 
agreement  are  purely  conventional. 

The  agreement  provides  for  the  sale  of  the  hotel  property  for 
$175,000,  “payable  as  follows:  the  sum  of  $2,000  upon  the  signing 
of  this  agreement,  by  cheque  bearing  date  1st  'September,  1922 
. . . ;"  $100,000  by  conveying  a farm;  the  balance  by  a note 
of  $3,000  and  certain  mortgages.  The  1st  September  was  named 
as  the  date  when  the  transaction  was  to  be  closed  and  possession 
given.  Before  the  1st  September,  the  purchaser  (defendant) 
repudiated  the  agreement,  as  he  found  himself  unable  to  finance 
the  transaction.  Negotiations  followed,  but  no  settlement  was 
made.  If  the  cheque  was  a mere  payment  on  account  of  the  price 
the  plaintiff  must  fail. 
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“ Everybody  knows  what  a deposit  is.  . . . The  deposit  serves 
two  purposes— if  the  purchase  is  carried  out  it  goes  against  the 
purchase-money — but  its  primary  purpose  is  this,  it  is  a guarantee 
that  the  purchaser  means  business;  and  if  there  is  a case  in  which 
a deposit  is  rightly  and  properly  forfeited  it  is,  I think,  when  a 
man  enters  into  a contract  to  buy  real  property  without  taking 
the  trouble  to  consider  whether  he  can  pay  for  it  or  not:”  Lord 
Macnaghten  in  Soper  v.  Arnold  (1889),  14  App.  Cas.  429,  435. 

“ The  deposit  is  given  as  a security  for  the  performance  of  the 
contract:”  Lord  Herschell,  at  p.  433. 

It  is  essentially  the  same  thing  as  the  “ earnest  ” upon  a sale 
of  goods,  though  without  the  same  effect  as  is  given  to  an  earnest 
under  the  Statute  of  Frauds.  Two  things  are  in  each  case 
essential:  it  must  be  made  and  accepted  as  part  payment  if  the 
transaction  is  carried  out,  and  it  must  be  as  security  in  case  the 
transaction  is  not  carried  out  by  the  purchaser. 

In  Howe  v.  Smith  (1884),  27  Ch.  D.  89,  101,  Lord  Justice  * 
Fry,  speaking  of  a contract  in  which  the  first  payment  on  account 
of  the  purchase-money  was  not  designated  by  any  technical  words 
as  a deposit,  quotes  with  approval  from  Baron  Pollock  in  Collins 
v.  Stimson  (1883),  11  Q.B.D.  142,  143,  144:  “ According  to  the 
law  of  vendor  and  purchaser  the  inference  is  that  such  a deposit 
is  paid  as  a guarantee  for  the  performance  of  the  contract,  and 
when  the  contract  goes  off  by  default  of  the  purchaser,  the  vendor 
is  entitled  to  retain  the  deposit;”  and  adds:  “ Money  paid  as  a 
deposit  must,  I conceive,  be  paid  on  some  terms,  implied  or 
expressed.  In  this  case  no  terms  are  expressed,  and  we  must 
therefore  inquire  what  terms  are  to  be  implied.  The  terms  most 
naturally  to  be  implied  appear  to  me  in  the  case  of  money  paid 
on  the  signing  of  a contract  to  be  that  in  the  event  of  the  contract 
being  performed  it  shall  be  brought  into  account,  but  if  the 
contract  is  not  performed  by  the  payer  it  shall  remain  the  property 
of  the  payee.  It  is  not  merely  a part  payment,  but  is  then  also 
an  earnest  to  bind  the  bargain  so  entered  into,  and  creates  by 
the  fear  of  its  forfeiture  a motive  in  the  payer  to  perform  the 
rest  of  his  contract.”  This  case  has  the  approval  of  the  Privy 
Council  in  Sprague  v.  Booth , [1909]  A.C.  576,  579,  580,  where 
it  is  said : “ The  nature  and  incidents  of  such  a deposit  are  accur- 
ately discussed  in  the  case  of  Howe  v.  Smith ” 

When  a cheque  is  given  as  a sale-deposit,  an  action  will  lie 
on  the  cheque,  unless  the  defendant  can  shew  such  circumstances 
as  would  entitle  him  to  recover  the  amount  of  the  deposit  if  paid 
in  cash:  Mills  v.  Oddy  (1834),  6 C.  & P.  728;  t)art  on  Vendors 
and  Purchasers,  7th  ed.,  p.  216.  In  a careful  note  in  Corpus 
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*Turis,  vol.  27,  p.  255,  a cheque  is  said  to  be  a good  deposit,  “ if 
it  is  received  by  the  seller  and  agreed  that  it  is  an  absolute  pay- 
ment.” 

Here  the  cheque  is  stated  to  be  a payment  made  “upon  the 
signing  of  this  agreement,”  and  I have  no  hesitation  in  finding 
that  it  was  a sale-deposit  to  bind  the  bargain  and  create  “by  the 
fear  of  its  forfeiture  a motive  in  the  payer  to  perform  the  rest 
of  his  contract.”  Why  should  the  cheque  have  been  given  at  all 
if  it  was  only  a means  of  paying  part  of  the  price? 

The  appeal  should  be  dismissed  with  costs. 

Logie,  J. : — I agree. 

Appeal  allowed  and  judgment  to  be  as  stated  by  the  Chief  Justice 
(Middleton-  and  Logie,  JJ.,  dissenting) . 


[APPELLATE  DIVISION.] 

Heintzman  v.  Young. 

Costs  — Scale  of  — Action 'Brought  in  County  Court  — Whether  within 
Jurisdiction  of  Division  Court — Ascertainment  of  Amount  of  Claim 
— Necessity  for  Extrinsic  Evidence  beyond  Production  of  Docu- 
ments and  Proof  of  Signature  of  Defendant — Division  Courts  Act, 
sec.  62(d)  (10  & 11  Geo.  V.  ch.  34,  sec.  1 ) — Appeal  from  Judgment 
at  Trial  in  County  Court — County  Courts  Act,  sec.  40  (d) — Rule  649 
— Judicature  Act,  sec.  27. 

The  plaintiffs  recovered  judgment  in  a County  Court  against  the  de- 
fendant for  $384,  the  price  of  a piano  sold  by  them  to  the  defendant 
upon  the  terms  of  a written  contract,  and  County  Court  costs.  The 
defendant  appealed  from  the  judgment,  upon  several  grounds,  the 
chief  one  being  that  the  costs  should  have  been  on  the  Division  Court 
scale.  The  only  defence  to  the  action  set  up  and  sworn  to  by  the 
defendant  was  an  understanding  that  he  might  return  the  piano  if 
unable  to  pay  for  it.  If  it  was  necessary  for  the  plaintiffs  to  give 
extrinsic  evidence  beyond  the  mere  production  of  the  contract  for 
the  purchase  of  the  piano  and  the  proof  of  the  signature  of  the  defend- 
ant to  it,  that  evidence,  in  the  form  of  a letter  signed  by  the  defend- 
ant, was  produced  by  the  plaintiffs  at  the  trial,  and  from  it  the 
identity  of  the  piano  supplied  with  that  referred  to  in  the  letter  was 
plainly  to  be  inferred,  and  indeed  was  never  questioned : — 

Held  (Riddell,  J.,  dissenting),  that  the  amount  recovered  was  within 
the  competence  of  a Division  Court,  and  the  plaintiffs  should  have 
costs  on  the  Division  Court  scale  only,  with  a set-off  in  favour  of 
the  defendant  on  the  County  Court  scale. 

Construction  of  sec.  62(d)  of  the  Division  Courts  Act,  as  enacted  in 
192.0  by  10  & 11  Geo.  V.  ch.  34,  sec.  1. 

Per  Meredith,  C.J.C.P. : — The  enactment  has  reference  only  to  the 
amount  of  the  claim. 

Per  Middleton,  J.: — The  right  of  appeal  is  given  by  sec.  40(d)  of  the 
County  Courts  Act,  R.S.O.  1914,  ch.  59;  and  the  jurisdiction  to  pre- 
vent a set-off  of  costs  is  conferred  by  Rule  649  upon  the  trial  Judge, 
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and  the  trial  Judge  only;  but,  under  the  wide  provisions  of  the  Judi- 
cature Act  (see  sec.  27),  the  Court  had  power  to  pronounce  the  judg- 
ment which  ought  to  have  been  pronounced  by  the  trial  Judge;  and, 
as  the  defence  appeared  to  have  been  without  merit,  the  defendant 
might  well  be  deprived  of  the  right  of  set-off. 

Per  Riddell,  J.: — In  a contract  such  as  that  before  the  Court  there  is 
no  presumption  of  consideration,  the  plaintiffs  must  prove  considera- 
tion— that  is,  they  must  prove  delivery  of  a certain  piano  of  a certain 
number,  or  acceptance  of  another  in  its  stead — and  that  was  not 
proved  by  the  defendant’s  letter.  Evidence  beyond  the  production 
of  the  document  was  necessary,  and  a Division  Court  would  not  have 
had  jurisdiction. 

An  appeal  by  the  defendant  from  the  judgment  of  O’Connell, 
Jun.Co.C.J.,  in  an  action  in  the  County  Court  of  the  County  of 
York,  for  the  price  of  a piano  sold  under  a written  contract.  The 
judgment  was  for  the  plaintiff  for  $384  and  costs  on  the  County 
Court  scale.  The  main  ground  of  the  appeal  was  that  Division 
Court  costs  only  and  a set-off  to  the  defendant  should  have  been 
allowed:  Rule  649. 

Section  62  of  the  Division  Courts  Act,  as  enacted  in  1920  by 
10  & 11  Geo.  Y.  ch.  34,  sec.  1,  provides  that  a Division  Court 
shall  have  jurisdiction  in  (d)  an  action  for  Jhe  recovery  of  a 
debt  or  money  demand,  where  the  amount  claimed,  exclusive  of 
interest,  does  not  exceed  $400,  and  is  “ ascertained  by  the  signature 
of  the  defendant,”  but  that  “ an  amount  shall  not  be  deemed  to 
be  so  ascertained  where  it  is  necessary  for  the  plaintiff  to  give 
other  and  extrinsic  evidence  beyond  the  production  of  a document 
and  proof  of  the  signature  to  it.” 

April  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

M . C.  Pritchard , for  the  appellant. 

6r.  M.  Willoughby,  for  the  plaintiffs,  respondents. 

April  20.  Meredith,  C.J.C.P. : — If  the  view  which  I have 
always  held  of  the  meaning  of  the  enactment  in  question,  namely, 
that  it  has  reference  only  to  the  amount  of  the  claim,  is  right, 
then  the  trial  Judge  erred  and  this  appeal  should  be  allowed, 
because  the  amount  of  the  claim  is  very  clearly  ascertained  and 
fixed  over  the  signature  of  the  defendant,  and  it  is  quite  unneces- 
sary to  give  any  other  evidence  of  it  than  production  of  the  agree- 
ment in  question  and  proof  of  the  signature  to  it. 

And,  if  I am  wrpng  in  that  view  of  the  enactment,  if  it  really 
has  reference  to  the  proof  of  the  clainq  the  same  result  follows; 
for  at  the  trial  it  was  not  necessary  for  the  plaintiff  to  give  any 
evidence  beyond  the  signature  to  the  document,  nor  indeed  was 
it  necessary  to  give  even  that  evidence:  for  that  was  admitted, 
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as  was  also  the  delivery  of  the  piano  under  the  terms  of  the  agree- 
ment. The  only  defence  set  np  in  the  pleadings,  and  sworn  to  by 
the  defendant,  was  an  understanding  of  the  defendant  that  he 
might  return  the  piano  if  unable  to  pay  for  it. 

And,  if  we  carry  the  matter  an  unreasonable  step  farther,  and 
hold  that  it  is  not  what  actually  has  to  be  proved  by  the  plaintiff 
which  governs,  still  the  same  result  follows:  because,  in  writing, 
over  the  defendant’s  signature,  the  plaintiffs  had  evidence  of  the 
contract  for  the  purchase  of  one  piano  and  the  delivery  of  a piano, 
and  that  a payment  was  overdue,  and  so  the  plaintiffs’  whole 
case  should  have  been  sufficiently  proved  by  the  writings  signed 
by  the  defendant. 


App.  Div. 
1923. 

Heintzman 

V. 

Young. 

Meredith, 

C.J.C.P. 


It  is  quite  too  narrow  and  unreasonable  to  contend  now,  that 
which  no  one  ever  before  suggested,  that  the  piano  which  the 
defendant  had  and  offered  to  return  was  not,  or  might  not'  have 
been,  the  one  which  the  defendant  bought;  it  should  be  quite  as 
reasonable,  or  unreasonable,  to  say  that  the  plaintiffs  were  not,  or 
might  not  be,  the  Heintzmans  named  in  the  purchase-agreement, 
or  that  the  defendant  might  not  be  the  person  who  signed  it  as 
purchaser ; that  “ extrinsic  evidence  ” of  that  was,  or  might  have 
been,  necessary,  and  that  the  case  is  not  within  the  legislation  in 
question  because  of  that. 

Remedial  legislation  is  not  to  be  made  a dead  letter  by  any 
such  methods. 

If  an  application  for  prohibition  had  been  made,  how  could 
it  have  been  granted  unless  the  defendant,  or  some  one  for  him, 
pledged  his  oath  that  some  fact  existed  which  would  exclude 
Division  Court  jurisdiction?  Such,  for  instance,  as — if  my  view 
of  the  meaning  of  the  enactment  is  wrong — that  the  piano  was 
never  delivered. 

I would  allow  the  appeal.  The  appellant  should  have  his  costs 
of  it. 


Latchford,  J. : — While  it  was  necessary  for  the  plaintiffs  to 
give  extrinsic  evidence  beyond  the  mere  production  of  the  order 
for  the  piano  and  the  proof  of  the  signature  of  the  defendant  to 
it,  that  evidence,  in  the  form  of  a letter  signed  by  the  defendant, 
was  in  the  possession  of  the  plaintiffs’  solicitors  before  the  action 
was  brought. 

The  identity  of  the  piano  supplied  with  that  referred  to  in 
the  defendant’s  letter  was  plainly  to  be  inferred  from  the  docu- 
ments, and,  indeed,  was  never  questioned.  It  is  true  that  counsel 
for  the  plaintiffs  did  not  produce  the  letter  until  its  production 
was  demanded  by  counsel  for  the  defendant,  but  he  might  have 
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Heintzman 

V. 

Young. 
Latchford,  J. 


used  it  to  establish  his  case.  Plad  he  done  so  and  proved  the 
signature  to  both  documents — the  amount  or  original  amount  of 
the  claim  being  “ ascertained  by  the  signature  of  the  defendant  ” 
— it  would  not  be  necessary  for  him  “ to  give  other  and  extrinsic 
evidence  beyond  the  production  of  a document  and  proof  of  the 
signature  to  it:”  Division  Courts  Act,  R.S.O.  1914,  ch.  63,  sec.  62, 
as  enacted  by  10  & 11  Geo.  Y.  ch.  34,  sec.  1(d). 

It  was  of  course  open  to  the  plaintiffs  to  sue  in  the  higher 
court,  but  they  are  not  entitled  to  the  costs  of  that  court  if  they 
might  have  brought  their  action  in  the  lower  court.  “ When  a 
simple  inexpensive  mode  of  procedure  is  open,  and  a more  “ expen- 
sive and  burdensome  course  is  adopted,  it  must  be  at  the  peril  of 
costs:”  per  Rose,  J.,  in  Vandewaters  v.  Horton  (1885),  9 O.R.  548. 

I,  therefore,  think  the  appeal  should  be  allowed  with  costs. 
The  'plaintiffs  are  entitled  only  to  costs  on  the  Division  Court 
scale  with  set-off  in  favour  of  the  defendant  on  the  County  Court 
scale. 

Middleton,  J. : — The  sole  question  is,  whether  the  action  was 
within  the  competence  of  a Division  Court,  so  that  the  plaintiffs 
are  not  entitled  to  costs  on  the  County  Court  scale  as  of  right. 

The  defendant  purchased  a piano  from  the  plaintiffs  on  the 
terms  of  a written  contract  under  which  he  was  to  pay  the  sum  of 
$384  in  instalments.  Failure  to  pay  any  instalment  caused  the  re- 
maining instalments  to  fall  due  by  virtue  of  an  acceleration  clause. 
The  defendant  failed  to  pay  the  first  instalment,  and  set  up 
various  defences  which  failed  at  the  hearing.  The  result  was 
that  judgment  passed  against  the  defendant  for  the  full  amount 
with  costs.  The  question  of  the  scale  of  costs  was  discussed,  and 
the  learned  Judge  held  that  the  case  was  not  within  the  com- 
petence of  a Division  Court,  saying : “ In  order  to  shew  that  the 
amount  claimed  was  due  and  payable,  it  was  necessary  for  the 
plaintiffs  to  adduce  evidence  of  default  other  than  any  extrinsic 
evidence  beyond  the  production  of  the  document  with  the  proof 
of  the  signature  thereto,  and,’  therefore,  the  Division  Court  could 
not  have  any  jurisdiction.” 

The  statute  covering  the  matter  is  the  Division  Courts  Act, 
sec.  62,  as  enacted  by  10  & 11  Geo.  V.  ch.  34,  sec.  1,  which  pro- 
vides that  Division  Courts  shall  have  jurisdiction  in  ( d ) an  action 
for  the  recovery  of  a debt  or  money  demand,  where  the  amount 
claimed,  exclusive  of  interest,  is  “ ascertained  by  the  signature  of 
the  defendant,”  but  which  also  provides  that  “ an  amount  shall 
not  be  deemed  to  be  so  ascertained  where  it  is  necessary  for  the 
plaintiff  to  give  other  and  extrinsic  evidence  beyond  the  produc- 
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tion  of  a document  and  proof  of  the  signature  to  it.”  It  is  App.  Div. 
significant  that  the  proviso  does  not  speak  of  a signature  by  the  1923,. 
defendant;  and,  since  Slater  v.  Ldberee  (1905),  9 O.L.R.  545,  it  Hei^^ian 
has  uniformly  been  held  that  the  plaintiff  keeps  himself  within  v. 
the  proviso  if  he  can  establish  his  case  by  the  production  of  one  Young. 
or  more  documents  and  the  proof  of  the  signature  to  them,  even  Middleton,  J. 
though  one  or  more  of  the  documents  could  not  be  signed  by  the 
defendant.  It  is  of  course  essential  that  there  should  be  at  least 
one  document  signed  by  the  defendant  in  order  that  the  case  shall 
come  within  the  section  at  all. 

I do  not  at  all  agree  with  the  judgment  of  the  learned  County 
Court  Judge.  Payment  has  always  been  regarded  as  a defence 
which  must  be  pleaded  and  proved  by  the  defendant.  The  plain- 
tiff makes  his  case  upon  the  production  of  a document  shewing 
a promise  to  pay  at  a date  past  at  the  institution  of  the  action. 

In  this  case  upon  the  production  of  the  contract  it  appeared  that 
the  initial  instalment  was  past-due.  In  the  absence  of  proof  that 
it  was  paid,  the  plaintiffs,  without  more,  had  established  that  it 
was  overdue  and  unpaid,  and  all  the  consequences  of  non-payment 
would  follow,  including  the  acceleration  of  all  other  payments. 

Upon  the  argument  which  sought  to  support  the  judgment 
below  on  a different  ground,  namely,  that  according  to  the  terms 
of  the  contract  the  plaintiffs  would  have  to  prove  the  delivery  of 
the  piano,  this  undoubtedly  would  be  so,  but  the  letter  from  the 
defendant  repudiating  liability  upon  the  ground  of  a supposed 
fraud  practised  upon  him,  and  asking  the  removal  of  the  piano, 
was  sufficient  evidence  to  enable  the  delivery  of  the  piano  which 
was  to  be  removed  to  be  inferred.  It  is  no  answer  to  this  to 
suggest  that  this  letter  is  itself  evidence,  for  the  plaintiff  is  per- 
mitted to  adduce  as  much  documentary  evidence  as  he  sees  fit. 

In  all  cases  dealing  with  the  jurisdiction  of  the  Division  Court, 

I venture  to  think  that  the  endeavour  should  be  to  amplify  the 
jurisdiction  conferred  upon  these  Courts  rather  than  to  cast  about 
for  some  narrow  and  technical  ground  for  defeating  the  will  of 
the  Legislature  as  to  these  tribunals. 

In  my  view,  the  appeal  should  be  allowed. 

The  question  then  arises  whether  we  can  do  more  than  deal 
with  the  question  of  costs  under  the  Act  giving  the  right  of 
appeal,  the  County  Courts  Act,  R.S.O.  1914,  ch.  59,  sec.  40(d). 

Had  the  question  arisen  upon  an  appeal  from  taxation,  I do  not 
think  we  could  have  interfered,  as  the  jurisdiction  to  prevent  a 
set-off  of  costs  is  conferred  by  Rule  649  upon  the  trial  Judge, 
and  the  Trial  Judge  only,  but  this  appeal  was  launched  upon  the 
merits  as  an  appeal  from  the  entire  judgment,  and  this  question 
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is  only  one  of  the  questions  raised  by  the  notice  of  appeal,  and 
under  the  wide  provisions  of  the  Judicature  Act  I think  we  have 
full  power  to  pronounce  the  judgment  which,  in  our  opinion, 
ought  to  have  been  pronounced  by  the  trial  Judge.  See  sec.  27. 
I would  favour  giving  the  plaintiffs  costs  on  the  Division  Court 
scale,  without  any  right  of  set-off?  as  the  defence  to  the  action 
appears  to  have  been  without  merit,  but,  as  my  brethren  do  not 
agree,  I do  not  dissent.  The  appellant  should  have  the  costs  of 
the  appeal. 

Logie,  J. : — I agree. 

Riddell,  J. : — I think  this  case  may  well  be  approached  by 
considering  what  would  have  happened  had  the  action  been 
brought  in  a Division  Court  and  the  defendant  applied  for  prohibi- 
tion. 

It  is  clear  that  to  give  the  Division  Court  jurisdiction  the 
plaintiff  must  be  able  to  prove  the  claim  by  the  production  of  a 
document  or  documents  signed  by  the  defendant,  and  proving  his 
signature:  Walsh  v.  Webb  (1917),  38  O.L.R.  457;  Re  Green  v. 
Crawford  (1910),  21  O.L.R.  36;  Slater  v.  Laberee,  9 O.L.R.  545. 

It  is  also  clear  that  in  an  action  on  a bill  of  exchange  or  pro- 
missory note  the  production  of  the  document  from  the  plaintiff's 
custody  and  proof  of  signature  make  a prima  facie  case,  and  the 
defendant  must  meet  the  case  if  he  can. 

The  reason  of  that  is  that  the  law  presumes  a consideration 
for  such  a document — and  the  onus  is  cast  upon  the  defendant  to 
disprove  consideration:  Taylor  on  Evidence,  11th  ed.,  sec.  368. 

But  in  a contract  such  as  the  present  there  is  no  presumption 
of  consideration,  the  plaintiffs  must  prove  consideration — that  is, 
they  must  prove  delivery  of  a certain  piano  of  a certain  number, 
or  acceptance  of  some  other  in  its  stead.  This  is  not  proved  by 
the  letter  of  the  defendant  produced. 

I am  of  opinion  that  evidence  beyond  the  production  of  the 
documents  is  necessary;  and  that,  had  the  action  been  brought  in 
a Division  Court,  prohibition  would  have  been  granted  at  the 
instance  of  the  defendant,  if  asked. 

I would  dismiss  the  appeal  with  costs.  It  is  to  be  remembered 
that  prima  facie  the  defendant  will  deny  everything  that  is  neces- 
sary to  give  the  plaintiff  a good  cause  of  action. 

Appeal  allowed  (Riddell,  J.,  dissenting) . 
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[ORDE,  J.] 


1923. 


Re  Speers. 


April  20. 


Will — Construction — Gift  to  Brothers  and  Sisters  of  Testator  as  a Class 

— Wills  Act,  sec.  37,  as  Amended  by  9 Geo.  V.  ch.  25,  sec.  15 — Mean- 
ing and  Effect — Representatives  of  Brother  and  Sister  Predeceasing 

Testator — Whether  Entitled  to  Share. 

The  amendment  made  to  sec.  37  of  the  Wills  Act  in  1919,  by  9 Geo.  V. 
ch.  25,  sec.  15,  extended  the  statutory  benefit  of  the  section  to  brothers 
and  sisters  of  the  testator,  and  also,  to  remove  certain  doubts, 
included  those  children  and  brothers  and  sisters  of  the  testator  who 
might  have  died  before  the  making  of  his  will.  With  these  exceptions, 
the  section  stands  as  before,  and  is  to  be  construed  in  the  same  way; 
and  so,  where  there  is  a gift  to  brothers  and  sisters  as  a class,  the 
estates  of  those  who  predecease  the  testator  cannot  benefit,  and 
must  be  excluded. 

If  the  decision  in  Re  Macklem  (1922),  23  O.W.N.  37,  was  contrary  to 
this,  it  was  in  conflict  with  earlier  cases  such  as  Re  Williams  (1903), 
5 O.L.R.  345. 

Motion  by  the  executors  of  the  will  of  Archibald  Speers, 
deceased,  for  an  order  determining  a question  as  to  the  construc- 
tion and  effect  of  the  will. 

April  19.  The  motion  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Toronto. 

H.  G.  Keen,  for  the  executors. 

C.  R.  McKeown , K.C.,  for  the  executors  of  Thomas  Speers 
and  for  the  children  of  Ann  Jane  McQuarrie. 

8.  H.  Bradford , K.C.,  for  Matilda  Wilson  and  six  others,  all 
surviving  brothers  and  sisters  of  the  testator. 

F.  W.  liar  court,  K.C.,  for  an  infant  grandchild  of  Thomas 
Speers. 

April  20.  Orde,  J. : — Had  this  motion  not  been  so  strenu- 
ously argued,  I should  have  thought  there  was  no  room  for  ques- 
tion. By  his  will  the  testator,  Archibald  Speers,  who  died  on  the 
10th  September,  1922,  devised  and  bequeathed  the  residue  of  his 
estate  “to  my  sisters  and  brothers  to  be  divided  among  them  in 
equal  shares.”  Seven  brothers  and  sisters  survived  him,  but  one 
brother,  Thomas  Speers,  and  one  sister,  Ann  Jane  McQuarrie,  had 
predeceased  him,  each  leaving  issue  surviving  the  testator  ; and 
it  is  argued,  on  behalf  of  the  estates  of  Thomas  Speers  and  Ann 
Jane  McQuarrie,  that  sec.  37*  of  the  Wills  Act  (R.S.O.  1914, 

* 37.  Where  any  person,  being  a child  or  other  issue  or  the  brother 
or  sister  of  the  testator  to  whom  any  real  estate  or  personal  estate  is 
devised  or  bequeathed,  for  any  estate  or  interest  not  determinable  at 
or  before  the  death  of  such  person,  dies  in  the  lifetime  of  the  testator 
either  before  or  after  the  making  of  the  will,  leaving  issue,  and  any 
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Orde,  J.  ch.  120),  as  it  now  stands  by  virtue  of  the  amendment  of  1919, 
9 Geo.  Y.  ch.  25,  sec.  15,  entitles  them  to  share. 

Re  Speebs  ^ n°^  necessary  reiterate  the  grounds  for  the  established 

construction  (so  well  established  as  almost  to  have  the  effect  of  a 
statute)  which  has  been  given  to  sec.  33  of  the  English  Wills  Act, 
which  was  followed  by  sec.  37  of  our  Wills  Act,  namely,  that  it 
was  intended  to  prevent  the  consequences  of  a lapsed  gift  to  one 
or  more  children  of  the  testator,  and  that  it  did  not  apply  to  a 
gift  to  his  children  as  a class,  because  in  the  latter  case  the  death 
of  some  of  the  class,  before  the  death  of  the  testator,  would  not 
affect  the  gift,  which  would  still  go  wholly  to  the  surviving 
children  as  a class:  Jarman  on  Wills,  6th  ed.,  pp.  448-9;  and  that 
construction  was  well-established  in  Ontario:  Re  Williams  (1903), 
5 O.L.R.  345;  In  re  ClarJc  (1904),  8 O.L.R.  599;  and  Re  Moir 
(1907),  14  O.L.R.  541. 

The  amendment  of  1919  did  two  things:  it  extended  the 
statutory  benefit  of  the  old  section  to  brothers  and  sisters  of  the 
testator,  and  also,  to  remove  certain  doubts,  included  those  children 
and  brothers  and  sisters  of  the  testator  who  might  have  died 
before  the  making  of  his  will.  With  these  exceptions  the  section 
stands  as  before,  and  there  can  be  no  ground  whatever  for  giving 
to  the  section  any  operation  in  the  case  of  a gift  to  brothers  and 
sisters  different  from  that  so  well-established  in  the  case  of  a gift 
to  children. 

It  is  urged  that  my  brother  Lennox  in  Re  Macklem  (1922), 
23  O.W.N.  37,  held  that  sec.  37  let  in  the  issue  of  deceased  brothers 
and  sisters  of  the  testatrix  under  a class  gift.  I have  not  seen 
the  full  text  of  that  judgment,  and  I assume  that  there  was 
something  in  the  wording  of  the  will  which  justified  his  ruling. 
It  is  to  be  noted  that  in  those  cases  to  which  sec.  37  applies, 
though  there  must  be  survivorship  of  issue  of  the  deceased  child 
or  brother  or  sister,  as  the  case  may  be,  the  gift  itself  takes  effect 
as  if  the  deceased  parent  had  survived  the  testator,  so  that  the  gift 
follows  the  distribution  of  the  parent’s  estate  and  might  not  go 
to  the  issue  at  all.  As  it  is  put  in  Jarman,  at  p.  450?  “ The 
effect  of  the  section  is  to  prolong  the  life  of  the  original  devisee 
or  legatee  by  a fiction  for  a particular  purpose.” 

But,  even  giving  to  the  decision  in  Re  Macklem  the  full  effect 
contended  for  by  Mr.  McKeown,  I cannot  regard  it  as  binding 
on  me  within  the  meaning  of  sec.  32  of  the  Ontario  Judicature 

of  the  issue  of  such  person  are  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse  but  shall  take  effect  as 
if  the  death  of  such  p.erson  had  happened  immediately  after  the  death 
of  the  testator,  unless  a contrary  intention  appears  by  the  will. 
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Act,  because  it  would  be  in  direct  conflict,  in  my  judgment,  with 
the  earlier  decisions  of  our  own  Court  already  mentioned,  which 
I must  follow,  rather  than  the  later  case. 

I am  of  the  opinion,  therefore,  that  in  its  application  to  the 
gifts  to  brothers  and  sisters,  sec.  37  of  the  Wills  Act,  in  its  present 
form,  is  to  be  construed  in  exactly  the  same  way  as  the  old  section 
(and  of  course  the  present  section)  with  regard  to  children,  and 

that  where,  as  here,  there  is  a gift  to  brothers  and  sisters  as  a 

class,  the  estates  of  those  who  predecease  the  testator  cannot  benefit, 
and  must  be  excluded. 

As  to  the  costs : if  I follow  the  usual  practice  of  ordering  their 
payment  to  all  parties  out  of  the  estate,  I shall  in  effect  be  requir- 
ing the  successful  parties  to  pay  the  costs  of  those  who  have 

failed.  There  is  no  ambiguous  or  doubtful  language  in  the 

will  to  justify  the  application.  Certain  persons  claiming  to  share 
in  the  estate  have  failed,  and  strictly  speaking  they  should  pay 
the  costs  of  the  surviving  brothers  and  sisters,  but  perhaps  sub- 
stantial justice  will  be  done  if  I order  that  the  costs  of  the  sur- 
viving brothers  and  sisters  and  of  the  executors  and  of  the  Official 
Guardian  be  paid  out  of  the  estate,  those  of  the  executors  as 
between  solicitor  and  client. 


[APPELLATE  DIVISION.] 

Smith  & Sons  Limited  v.  May. 

Mechanics'  Liens  — P7'iorities — Second  Mortgage  — Advances  Made  to 
Owner — Part  thereof  Applied  on  Earlier  Mortgage — Extent  of  Pri- 
ority over  Unregistered  Liens — Lien  Acquired  after  Registration  of 
Mortgage — Priority  of  Lienholder  for  Increased  Selling  Value — Me- 
chanics and  Wage-Earners  Lien  Act,  secs.  8,  1 J/. 

In  proceedings  under  the  Mechanics  and  Wage-Earners  Lien  Act,  R.S.O. 
1914,  ch.  140',  a question  arose  as  to  the  right  of  W.,  a second  mort- 
gagee, who,  before  taking  his  mortgage,  had  a mortgage,  from  the 
owner  of  the  parcel  of  land  affected  by  the  liens,  upon  another  par- 
cel. This  he  did  not  regard  as  satisfactory  security,  and  he  agreed 
to  make  the  new  loan  only  upon  condition  that  part  of  it  should  be 
applied  in  reduction  of  the  earlier  mortgage-debt.  This  was  assented 
to,  and  the  amount  due  upon  the  earlier  mortgage  was  reduced.  The 
new  mortgage  was  registered  on  the  22nd  October,  1921,  and  the 
whole  amount  was  advanced  on  the  25th  October,  1921.  The  work 
under  a building  contract  had  been  begun  in  March,  1921,  hut  no  lien 
was  registered  until  the  8th  December,  1921.  All  the  mortgage- 
money,  save  that  paid  upon  the  earlier  mortgage  and  two  small 
sums,  went  to  pay  for  work  and  material  going  into  the  building:  — 

Held,  that  W.  was  entitled  to  priority  in  respect  of  the  money  paid 
upon  the  earlier  mortgage:  it  was  an  “advance  ” within  the  meaning 
of  sec.  14(1)  of  the  Act;  and  there  was  no  notice,  written  or  oral,  of 
any  lien. 
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If  there  were  any  liens,  their  priority  was  lost  by  reason  of  non- 
registration, and  the  mortgagee  acquired  priority. 

These  lienholders  had  no  priority  for  increased  selling  value  under 
sec.  8,  because  the  mortgage  was  not  a “ prior  mortgage  ” — i.e.,  a 
mortgage  existing  at  the  time  the  work  was  done. 

The  lienholder  R.  was  an  independent  contractor;  his  contract  and 
work  were  subsequent  to  the  mortgage;  his  first  work  was  on  the 
1st  November,  1921;  and,  so  far  as  his  work  increased  the  selling 
value  of  the  land,  he  had  priority  over  W. 

Warnock  v.  Sheppard  (1917),  39  O.L.R.  99,  and  Cook  v.  Koldoffsky 
(1916),  35  O.L.R.  555,  referred  to. 

Appeal  by  the  defendant  George  A.  Walton,  a second  mort- 
gagee, and  cross-appeals  by  the  plaintiffs  and  other  lienholders 
from  the  judgment  of  the  Assistant  Master  in  Ordinary,  dated 
the  14th  November,  1922,  in  an  action  brought  under  the  Mechanics 
and  Wage-Earners  Lien  Act*  for  the  enforcement  of  a lien. 

Several  lienholders,  by  reason  of  failure  to  register  their  liens, 
lost  priority  over  Waltom’s  mortgage.  Regan,  a contractor  for 
part  of  the  work,  did  not  acquire  a right  to  a lien  until  after  the 
second  mortgage  was  registered  and  the  money  advanced. 

April  23.  The  appeal  was  heard  by  Riddell,  Latchford, 
Middleton,  and  Logie,  JJ. 

B.  N.  Davis , K.C.,  and  L.  A.  Richard , for  the  defendant  Walton. 

J.  R.  Cartwright,  for  the  plaintiffs. 

C.  Roach , for  Thomas  E.  Regan,  a lienholder. 

R.  M.  Willes  Chitty,  for  J.  Wallace,  a lienholder. 

* The  sections  of  the  Act,  R.S.O.  1914,  ch.  140,  referred  to  below, 
are,  so  far  as  material,  as  follows:  — 

8. — (1)  The  lien  shall  attach  upon  the  estate  or  interest  of  the 
owner  in  the  property  mentioned  in  section  6. 


(3)  Where  the  land  upon  or  in  respect  of  which  any  work  or  ser- 
vice is  performed,  or  materials  are^  placed  or  furnished  to  be  used,  is 
incumbered  by  a prior  mortgage  or  other  charge,  and  the  selling  value 
of  the  land  is  increased  by  the  work  or  service,  or  by  the  furnishing  or 
placing  of  the  materials,  the  lien  shall  attach  upon  such  increased  value 
in  priority  to  the  mortgage  or  other  charge. 

14. — (1)  The  lien  shall  have  priority  over  all  judgments,  execu- 
tions, assignments,  attachments,  garnishments,  and  receiving  orders 
recovered,  issued  or  made  after  such  lien  arises,  and  over  all  payments 
or  advances  made  on  account  of  any  conveyance  or  mortgage  after 
notice  in  writing  of  such  lien  to  the  person  making  such  payments  or 
after  registration  of  a claim  for  such  lien  as  hereinafter  provided. 


(3)  Except  where  it  is  otherwise  provided  by  this  Act  no  person 
entitled  to  a lien  on  any  property  or  money  shall  be  entitled  to  any 
priority  or  preference  over  another  person  of  the  same  class  entitled  to 
a lien  on  such  property  or  money,  and  each  class  of  lienholders  shall 
rank  pari  passu  for  their  several  amounts,  and  the  proceeds  of  any 
sale  shall  be  distributed  among  them  pro  rata  according  to  their 
several  classes  and  rights. 
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The  Court,  at  the  conclusion  of  the  argument,  allowed  the 
appeal  of  the  defendant  Walton  with  costs;  dismissed  with  costs 
the  cross-appeals  except  that  of  Regan;  and  allowed  Regan’s  cross- 
appeal,  with  costs  to  be  added  to  his  claim. 

The  following  reasons  for  the  judgment  of  the  Court  were 
afterwards  given  in  writing  by  Middleton,  J. The  sole  question 
is  as  to  the  right  of  Walton,  a second  mortgagee.  His  mortgage 
is  for  $18,000.  Walton  had,  prior  to  this  transaction,  a mortgage 
upon  another  parcel  of  land.  This  he  did  not  regard  as  an 
adequate  security,  and,  when  applied  to  for  a loan  upon  the 
property  in  question,  he  agreed  to  make  the  loan  only  upon  the 
terms  that  part  of  the  new  advance  should  be  applied  in  reduction 
of  his  former  loan.  This  was  assented  to,  and  $5,623.88  was  so 
applied,  reducing  that  mortgage  from  $15,000  with  interest  in 
arrear  to  $10,000.  The  new  mortgage  was  registered  on  the  22nd 
October,  1921,  and  the  whole  amount  was  advanced  on  the  25th 
October,  1921.  The  work  had  been  begun  in  March,  1921,  but  no 
lien  had  been  registered  until  the  8th  December,  1921.  All  the 
mortgage-money,  save  this  sum  and  tw~o  small  amounts  dealt  with 
upon  the  argument,  went  to  pay  for  work  and  material  going  into 
the  building.  The  Master  has  refused  to  give  the  mortgagee 
priority  with  respect  to  money  paid  upon  the  earlier  mortgage, 
thinking  this  was  not  an  “ advance ” within  the  Mechanics  and 
Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  sec.  14.  The 
transaction  was  admittedly  an  honest  one — without  any  intention 
of  defeating  lienholders  and  without  any  notice,  written  or  oral, 
of  any  lien.  The  fact  that  the  money  was  paid  to  the  mortgagee 
in  reduction  of  his  mortgage  on  other  property  is  quite  immaterial. 

If  the  lienholders  then  held  any  lien,  all  priority  was  lost  by 
reason  of  the  non-registration  of  the  lien,  and  the  mortgagee 
acquired  priority  over  the  liens. 

These  lienholders  have  no  priority  for  increased  selling  value 
under  sec.  8,  because  the  mortgage  is  not  a “ prior  mortgage,” 
i.e.,  a mortgage  existing  at  the  time  when  the  work  was  done. 
This  has  been  determined  in  a consistent  series  of  cases  and  was 
not  seriously  contested. 

Regan,  however,  stands  in  a better  position.  He  is  not  a 
sub-contractor  but  an  independent  contractor.  His  contract  and 
work  are  subsequent  to  the  mortgage ; his  first  work  was  on  the 
1st  November,  1921;  and  so  he  falls  within  the  exact  provisions 
of  the  statute,  and,  so  far  as  his  work  increased  the  selling  value 
of  the  land,  he  has  priority  over  Walton. 

Warnock  v.  Sheppard  (1917),  39  O.L.R.  99,  and  Cook  v. 
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Koldoffsky  (1916),  35  O.L.R.  555^  iare  conclusive  authorities  in 
favour  of  the  mortgagee,  so  far  as  the  earlier  liens  are  concerned, 
but  they  do  not  touch  the  case  of  work  done  by  a contractor  who 
is  employed  and  does  his  work  after  the  mortgage  has  been  regis- 
tered and  the  money  advanced  under  it. 

Order  as  stated  above. 


[ROSE,  J.] 

Battle  v.  Fidelity  and  Casualty  Co.  of  New  York. 

Insurance  ( Accident ) — Terms  of  Policy  — Bodily  Injury  Sustained 
through  Accidental  Means — Ontario  Insurance  Act,  sec.  172 — “ Im- 
mediate ” Disability  — Total  or  Partial  Disability  — Optional  In- 
demnity — Amputations  — Diseases  — Proofs  of  Claim — Failure  to 
Deliver  in  Time  — Material  Misrepresentations  — Inducement  to 
Enter  into  Contract — Sec.  156  (3)  and  ( 5 ) of  Act — Renewal  of  Policy 
— Proviso  as  to  Sound  Physical  Condition  at  Time  of  Renewal — 
Diseased  Condition  then  Existing  — Election  to  Keep  Policy  in 
Force — Want  of  Knowledge  of  Physical  Condition — Return  of  Re- 
newal Premiums . 

At  the  end  of  December,  1921,  the  plaintiff,  who  had  for  15  or  20  years 
worn  arch-supports  in  his  boots,  procured  new  supports,  and  began  to 
use  them.  He  soon  began  to  suffer  pain  in  his  left  foot,  and  early  in 
February,  1922,  a “ pressure  spot  ” was  found  on  his  little  toe.  The 
pain  continued,  but  the  plaintiff  went  about  and  gave  some  attention 
to  his  business  until  April,  when  he  gave  up  work  and  remained  at 
home.  Later  it  was  found  that  the  foot  was  gangrenous,  and  on  the 
26th  May,  1922,  the  left  leg  was  amputated  at  the  knee.  On  the  15th 
July,  1922,  when  he  was  lifting  himself  from  a chair,  his  hand  slipped 
and  his  arm  came  with  some  violence  against  the  wooden  arm  of  the 
chair.  At  once  there  was  a sharp  pain;  and  a physician  found  the 
arm  pulseless  and  afterwards  gangrenous.  The  arm  was  amputated 
on  the  24th  July,  1922.  At  and  before  the  commencement  of  the 
trouble  in  the  foot,  the  plaintiff  was  suffering  from  arterio-sclerosis, 
and  also  had  diabetes.  The  defendants,  by  a policy  issued  in  1909 
for  one  year  and  renewed  annually,  in  the  same  form  as  that  con- 
sidered in  Mitchell  v.  Fidelity  and  Casualty  Co.  of  New  York  (1916), 
35  O.L.R.  280,  37  O.L.R.  335,  [1917]  A.C.  592,  had  insured  the  plain- 
tiff against  (1)  bodily  injury  sustained  through  accidental  means, 
and  resulting  directly,  independently,  and  exclusively  of  all  other 
causes,  in  (a)  immediate,  continuous,  and  total  disability;  (b)  im- 
mediate and  continuous,  partial  disability;  (c)  death.  Following  the 
insuring  clause  were  provisions  as  to  the  indemnities  to  be  paid, 
including  “ optional  indemnities : ” — 

Held,  in  an  action  upon  the  policy,  that  the  requirement  that  the  disa- 
bility should,  result  from  bodily  injury  sustained  through  accidental 
means  was  met  in  the  case  of  the  disability  resulting  from  the  injury 
to  the  arm,  but  not  in  the  case  of  that  resulting  from  the  injury  to 
the  foot — the  latter  injury  resulted  from  the  plaintiff's  doing  exactly 
what  he  intended  to  do,  in  the  very  way  in  which  he  intended  to  do  it. 
But  sec.  172  of  the  Ontario  Insurance  Act,  being  a remedial  section, 
should  be  construed  so  as  to  give  full  effect  to  the  words  “ happening 
without  the  direct  intent  of  the  person  injured,"  and,  therefore,  so 
as  to  cover  a case  like  the  present,  where  the  injury  was  the  direct, 
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but  unintended,  result  of  a voluntary  act  which  did  not  amount  to 
voluntary  or  negligent  exposure  to  unnecessary  danger. 

(2)  Applying  and  following  the  Mitchell  case,  supra,  that  the  bodily 
injury  sustained  by  the  plaintiff  resulted,  “ directly,  independently, 
and  exclusively  of  all  other  causes,”  in  the  disability  and  the  ampu- 
tations. 

(3)  That  the  injury  to  the  foot  did  not  result  in  “immediate,  continu- 
ous, and  total  disability.”  “ Immediate  ” relates  to  time  not  to  causa- 
tion. Shera  v.  Ocean  Accident  and  Guarantee  Corporation  ( 1900) , 
32  O.R.  411,  distinguished.  There  was,  therefore,  no  valid  claim 
under  para.  1(a)  of  the  insuring  clause,  so  far  as  the  disability  re- 
sulting from  the  injury  to  the  foot  was  concerned,  and  no  right  to 
claim  an  “ optional  indemnity  ” for  the  amputation  of  the  leg,  the 
option  being  exercisable  only  in  the  case  of  total  disability.  But 
there  was  “immediate  and  continuous  partial  disability;”  and,  if 
there  was  any  claim,  it  was  one  under  para.  1(b)  of  the  insuring 
clause.  In  respect  of  the  amputation  of  the  arm,  the  plaintiff,  within 
the  time  limited  by  the  policy,  elected  in  favour  of  the  “ optional  in- 
demnity ” of  $5,000,  and  (if  the  policy  was  in  force)  was  entitled  to 
that  sum,  and  (if  he  had  complied  with  the  conditions  as  to  furnish- 
ing proofs)  to  the  weekly  indemnity  payable  in  respect  of  the  partial 
disability  resulting  from  the  injury  to  the  foot. 

(4)  That  the  plaintiff  did  not  deliver  “affirmative  proofs of  his 
claims  within  the  time  limited  by  the  policy.  In  respect  of  the 
amputation  of  his  arm,  he  was  relieved  of  the  obligation  to  furnish 
proofs,  because,  before  the  expiry  of  the  time  for  delivery,  the  defend- 
ants had  repudiated  liability:  Morrow  v.  Lancashire  Insurance  Co. 
(1899),  26  A.R.  173.  But  in  respect  of  the  injury  to  the  foot,  his 
failure  to  furnish  proofs  was  fatal.  Therefore  all  that  the  plaintiff 
could  recover  (assuming  the  policy  to  have  been  in  force)  was  $5,000 
in  respect  of  the  amputation  of  the  arm  and  $100'  for  surgeons’  fees. 

(5)  That  the  issuing  of  the  policy  sued  upon  was  preceded  by  material 
misrepresentations  made  by  the  plaintiff;  but  the  evidence  did  not 
shew  that  by  the  misrepresentations  “ the  insurer  was  induced  to 
enter  into  the  contract;”  sec.  156(3)  of  the  Ontario  Insurance  Act. 

(6)  That  the  plaintiff  was  not  in  a sound  condition  physically  when  a 
“ certificate  continuing  in  force  ” the  policy  sued  upon  was  issued  to 
him  on  the  25th  September,  1921;  and,  as  the  certificate  expressly 
stated  that  the  policy  was  continued  in  force  “ provided  that  the 
assured,”  upon  the  day  mentioned,  “ is  in  sound  condition  mentally 
and  physically,”  the  policy  was  not  continued  in  force.  The  proviso 
was  not  invalidated  by  anything  contained  in  subsecs.  3 and  5 of  sec. 
156  or  in  any  other  section  of  the  Act.  And  the  defendants  had  done 
nothing  to  preclude  themselves  from  setting  up  that  the  renewal  was 
subject  to  tjie  proviso.  There  was  some  evidence  of  an  election  upon 
the  part  of  the  defendants  to  keep  the  policy  in  force,  but  nothing 
to  shew  that  it  was  communicated  to  the  plaintiff;  and  that  election 
could  not  be  held  binding  because  it  was  not  shewn  that,  when  it  was 
made,  the  defendants  knew  that  the  plaintiff  was  suffering  from 
arterio-sclerosis  and  diabetes.  Therefore,  the  policy  was  not  in 
force  at  the  time  of  the  happening  of  the  “ accidents,”  or  either  of 
them,  and  the  action  failed. 

(7)  That  the  plaintiff’s  physical  condition  was  not  sound  at  the  date 
of  any  of  the  renewals  of  the  policy;  therefore,  he  had  had  no 
insurance  since  the  25th  September,  1910;  and  all  the  premiums  paid 
for  renewals  ought  to  be  returned. 
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The  action  was  tried  by  Rose,  J.,  without  a jury,  at  St.  Cath- 
arines. 

W.  M.  German , K.C.,  and  T.  F.  Battle , for  the  plaintiff. 

Gideon  Grant , K.C.,  and  G.  W.  Adams , for  the  defendants. 

April  23.  Rose,  J. : — Several  questions  have  to  be  considered. 
The  first  of  them  is,  whether,  assuming  the  policy  to  have  been 
in  force  at  the  time  of  the  occurrences  which  have  given  rise  to 
the  claim,  the  injuries  which  the  plaintiff  has  suffered  are  covered 
by  the  defendants7  contract. 

For  15  or  20  years  prior  to  1921,  the  plaintiff  had  worn  metal 
arch-supports  in  his  boots.  At  the  end  of  December,  1921,  a 
representative  of  the  manufacturer  of  these  appliances  was  in 
Thorold,  where  the  plaintiff  lives,  and  the  plaintiff  consulted  him 
as  to  the  fit  of  the  supports  which  he  had  been  using.  As  a result 
of  the  consultation,  the  plaintiff  bought  new  supports,  somewhat 
longer  than  his  old  ones,  and  began  to  wear  them.  Within  a day 
he  felt  discomfort,  and  in  about  48  hours  had  a severe  pain  in 
the  fourth  and  little  toes  of  his  left  foot.  He  then  consulted  the 
dealer  in  whose  shop  he  had  visited  the  manufacturer's  agent 
(the  latter  having  left  Thorold),  and  some  adjustments  were 
made.  These  did  not  have  the  desired  effect ; and  there  were 
further  adjustments  from  time  to  time,  sometimes  more  than  one 
in  a day,  until  towards  the  end  of  January.  Then  the  plaintiff 
consulted  some  one  in  St.  Catharines  whom  he  speaks  of  as  a 
“ foot  specialist,"  who  found  a swelling  which  he  lanced,  releasing 
some  pus.  This  did  not  give  relief,  and  early  in  February  the 
plaintiff  consulted  his  physician,  who  found  a small  “ pressure 
spot  "■ — an  area  of  destroyed  skin — on  the  under  and  outer  side 
of  the  little  toe.  This  was  treated  for  some  time— the  pain  con- 
tinuing, but  the  plaintiff  going  about  and  giving  some  attention 
to  his  business.  Some  time  in  April,  the  plaintiff  had  to  give 
up  his  work  and  remain  in  the  house.  Later  he  was  confined  to 
bed.  Finally,  a surgeon  from  Toronto  was  called  in  consultation ; 
and,  it  being  found  that  the  foot  was  gangrenous,  the  plaintiff 
was  taken  to  St.  Michael's  hospital  in  Toronto;  where  his  left  leg 
was  amputated  at  the  knee,  on  the  26th  May,  1922. 

After  the  plaintiff  was  able  to  travel,  he  returned  to  Thorold. 
There,  on  the  15th  or  16th  July,  1922,  when  he  was  lifting  him- 
self from  a chair,  his  hand  slipped,  and  his  arm  came  with  some 
violence  against  the  wooden  arm  of  the  chair  (I  accept  his  story 
as  told  at  the  trial,  rather  than  the  somewhat  different  account 
which  he  is  said  to  have  given  on  other  occasions).  At  once 
there  was  a sharp  pain.  The  physician  was  sent  for.  He  found 
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the  arm  pulseless,  and  very  soon  he  found  it  gangrenous.  The 
plaintiff  returned  to  Toronto,  and  the  arm  was  amputated  on  or 
about  the  24th  July,  1922. 

At  and  before  the  commencement  of  the  trouble  in  the  foot,  the 
plaintiff  was  suffering  from  arterio-scleTosis ; his  arteries  were 
so  hard  that  suturing  after  the  amputations  was  a matter  of 
difficulty.  He  also  had  diabetes — how  severely  cannot  be  said  to 
be  clearly  shewn  by  the  evidence — but,  notwithstanding  the  sug- 
gestion (it  cannot  he  called  proof)  that  one  of  the  analyses  made 
in  the  hospital  disclosed  the  presence  of  sugar  in  considerable 
quantity,  it  seems  to  be  probable  that  the  case  was  a light  one; 
there  were  none  of  the  symptoms  that  are  to  be  expected  in  a 
severe  case. 

There  was  some  conflict  of  opinion  among  the  medical  wit- 
nesses as  to  the  precise  relationship  between  diabetes  and  arterio- 
sclerosis, and  as  to  whether  diabetes  can,  of  itself,  produce  gan- 
grene. There  seems,  however,  to  be  no  doubt  that  arterio- 
sclerosis may  produce  gangrene — if  it  is  sufficiently  severe,  and 
if  the  sufferer  lives  long  enough.  It  seems  also  to  be  perfectly 
clear  that  neither  the  injury  to  the  foot  nor  the  blow  upon  the 
arm  would  have  caused  gangrene,  or  necessitated  an  amputation, 
if  the  blood  supply  had  been  normal. 

I think  that  the  weight  of  the  evidence  is  that,  even  if  diabetes 
can,  of  itself,  produce  gangrene,  it  did  not  do  so  in  this  case. 
Therefore,  it  seems  to  be  unnecessary  to  attempt  to  make  a finding 
as  to  whether  diabetes  can,  of  itself,  produce  gangrene,  or  whether 
its  effect  (so  far  as  concerns  the  present  inquiry)  is  merely  to 
assist  in  the  development  of  the  arterio-sclerosis.  And,  whatever 
diabetes  alone  or  arterio-sclerosis  alone  or  the  two  in  combination 
can  do,  I think  that  the  proper  finding  upon  the  whole  evidence, 
and  the  only  finding  that  is  necessary,  is  that  the  plaintiff  was 
progressing  towards  a condition  in  which  gangrene  might  develop 
without  any  external  cause ; that,  that  condition  existing,  the 
slightest  traumatic  lesion  may  bring  on  gangrene ; that  the 
injuries  to  the  foot  and  to  the  arm  did  bring  it  on;  and  that  it 
did  not  come  merely  as  a consequence  of  the  diseased  condition. 
With  that  finding,  I pass  on  to  consider  the  policy. 

The  policy  is  in  the  same  form  as  the  policy  issued  by  the. 
$ame  company  which  was  under  consideration  in  Mitchell  v. 
Fidelity  and  Casualty  Co.  of  New  York  (1916),  35  O.L.R.  280, 
37  O.L.R.  335,  [1917]  A.C.  592.  The  insuring  clause,  so  far  as 
material,  is  as  follows: — 

“ The  Fidelity  and  Casualty  Company  of  New  York  . . . 
DOES  HEREBY  INSURE  the  person  . . . named  in  state- 

ment A of  the  Schedule  of  Warranties  AGAINST — 
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“(1)  Bodily  injury  sustained  . . . through  accidental 
means  . . . and  resulting  directly,  independently  and  exclu- 

sively of  all  other  causes,  in — 

“ (a)  immediate,  continuous  and  total  disability  . . . 

“ (b)  immediate  (as  respects  the  injury  or  as  respects  pre- 
ceding total  disability)  and  continuous  partial  dis- 
ability . . . 

“ (c)  death; 

“ (2)  Illness  AS  FOLLOWS  :” 

Following  this  insuring  clause  are  articles  numbered  from  1 
to  4,  inclusive,  providing  for  payments  in  the  case  of  illness. 
Then,  under  the  heading  “Accident  Indemnities,”  and  the  sub- 
heading “ Total  Disability,”  is  the  following : — 

“Article  5.  If  the  assured  suffers  total  disability,  the  com- 
pany will  pay  the  assured  so  long  as  he  lives  and  suffers  said  total 
disability  fifty  dollars  a week.” 

And,  under  the  sub-heading  “Partial  Disability,”  is: — 
“Article  6.  If  the  assured  suffers  partial  disability,  the  com- 
pany will  pay  the  assured  for  the  period  of  such  partial  disability, 
not  exceeding  twenty-six  weeks,  a percentage  of  the  weekly 
indemnity  before  specified,  to  be  determined  upon  the  extent  of 
the  disability,  but  not  less  than  25  per  cent,  nor  greater  than  90 
per  cent.” 

Then,  after  a clause  as  to  death,  there  is,  under  the  sub- 
heading “ Optional  Indemnity,”  the  following : — 

“ Article  8.  Or,  If  the  assured  suffers  total  disability  and  if 
during  the  period  of  said  total  disability  and  within  two  hundred 
weeks  from  the  date  of  the  accident,  the  assured  suffers,  as  the 
direct  result  of  the  bodily  injury  causing  the  said  total  disability 
and  independently  and  exclusively  of  all  other  causes,  one  of  the 
injuries  defined  in  the  Schedule  of  Injuries;  or,  if  within  ninety 
days  from  the  date  of  the  accident,  irrespective  of  total  disability, 
the  assured  suffers  in  like  manner  one  of  the  said  injuries, — the 
assured  may  elect  to  receive  the  amount  of  indemnity  set  opposite 
said  injury  in  the  said  Schedule,  together  with  the  weekly 
indemnity  for  the  period  between  the  date  of  the  accident  and  the 
date  the  assured  suffers  the  injury  defined  in  the  said  Schedule, 
in  lieu  of  all  other  indemnity  under  this  policy  except  surgeons’ 
fees  and  hospital  charges  to  which  he  may  be  entitled:  provided 
that  written  notice  of  his  election  is  given  (within  a specified 
time)  ...” 

The  schedule  of  injuries  referred  to  in  article  8 fixes  $5,000 
as  the  payment  for  the  “ dismemberment  by  actual  separation  ” of 
one  hand  or  one  foot.  The  schedule  of  operations  allows  $100 
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for  the  amputation  of  a leg  at  or  below  the  knee  or  of  an  arm 
above  the  elbow. 

By  the  terms  of  the  policy,  the  first  essential  of  such  a dis- 
ability as  gives  a right  to  an  indemnity  is  that  it  shall  result  from 
bodily  injury  sustained  through  accidental  means.  This  require- 
ment is  met  in  the  case  of  the  disability  resulting  from  the  injury 
to  the  arm;  but,  in  my  opinion,  it  is  not  met  in  the  case  of  the 
disability  resulting  from  the  injury  to  the  foot.  The  injury  to 
the  foot  was  “ accidental,”  in  the  sense  that  it  was  the  unintended 
result  of  what  the  plaintiff  did;  but  there  was  nothing  accidental 
about  the  “ means;”  the  injury  resulted  from  the  plaintiff’s  doing 
exactly  what  he  intended  to,  in  the  very  way  in  which  he  intended 
to  do  it.  It  is  necessary,  therefore,  to  consider  the  effect  of  sec. 
172  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  by  which 
it  is  enacted  that  “ in  every  contract  of  insurance  against  acci- 
dent . . . the  event  insured  against  shall  include  any  bodily 

injury  occasioned  by  external  force  or  agency,  and  happening  with- 
out the  direct  intent  of  the  person  injured,  or  as  the  indirect  result 
of  his  intentional  act,  such  act  not  amounting  to  voluntary  or 
negligent  exposure  to  unnecessary  danger.” 

The  opinion  of  the  plaintiff’s  physician,  as  expressed  at  the 
trial,  was  that  the  arch-support  pushed  the  foot  against  the  side 
of  the  boot,  continuously  and  with  enough  force  to  cause  the  “ pres- 
sure spot.”  Accepting  that,  as  I do,  as  a correct  statement  of  the 
way  in  which  the  foot  was  injured,  I must  find  that  the  injury  was 
“ occasioned  by  external  force  or  agency  ” (the  arch-support  and 
the  boot).  But,  even  with  that  finding,  I am  not  very  sure  that 
the  case  is  brought  within  the  section.  If  the  words  “ any  bodily 
injury  occasioned  by  external  force  or  agency,  and  happening  with- 
out the  direct  intent  of  the  person  injured,”  are  given  their  widest 
meaning  they  cover  all  injuries  (occasioned  by  external  force  or 
agency)  which  are  the  unintended  result  of  the  injured  person’s 
intentional  act;  and  the  words  “ or  as  the  indirect  result  of  his 
intentional  act  ” are  unnecessary.  And  it  may  be  argued  that  the 
Legislature,  by  providing  expressly  for  injuries  which  are  the 
indirect  result  of  an  intentional  act  of  the  person  injured,  has 
evidenced  a belief  that  such  injuries  are  not  covered  by  the  expres- 
sion “ injury  . . . happening  without  the  direct  intent  of  the 
person  injured;”  and  that  the  express  provision  for  injuries  hap- 
pening as  the  indirect  result  of  the  intentional  act  of  the  person 
injured  excludes  inferentially  such  a construction  of  the  expres- 
sion “ injury  . . . happening  without  the  direct  intent  of  the 
person  injured  ” as  will  make  it  cover  an  injury  happening  as  the 
direct  result  of  such  person’s  intentional  act.  What  was  said  by 
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Clute,  J.,  in  a Divisional  Court,  in  Morran  v.  Railway  Passengers 
Assurance  Co.  (1918),  43  O.L.R.  561,  at  pp.  580-581,  does  not 
quite  touch  what  is  now  under  discussion,  and  I am  in  considerable 
doubt  as  to  the  meaning  of  sec.  172,  as  applied  to  the  present 
case.  I am,  however,  inclined  to  the  opinion  that  the  section, 
being  a remedial  one,  ought  to  be  so  construed  as  to  give  full  effect 
to  the  words  “ happening  without  the  direct  intent  of  the  person 
injured,”  and,  therefore,  so  as  to  cover  a case  like  the  present, 
where  the  injury  was  the  direct,  but  unintended,  result  of  a vol- 
untary act  which  did  not  amount  to  voluntary  or  negligent  expos- 
ure to  unnecessary  danger. 

The  second  essential,  under  the  terms  of  the  policy,  is  that  the 
disability  or  death  mentioned  in  the  insuring  clause,  or  the  ampu- 
tation, etc.,  mentioned  in  the  schedule  of  injuries,  shall  result 
directly  and  “independently  and  exclusively  of  all  other  causes”  from 
the  bodily  injury.  The  defendants  contended  that  this  essential  is 
not  met,  in  that  the  arterio-sclerosis  or  the  diabetes  or  both  of  them 
caused,  or  was  or  were  a cause  or  causps  of,  the  gangrene.  That 
gangrene  would  not  have  come  from  either  the  injury  to  the  foot  or 
the  injury  to  the  arm  if  there  had  been  no  disease  is,  as  I have  stated, 
quite  clear ; and  that  it  did  not  come  from  the  disease  alone  is,  in  my 
opinion  (as  I have  also  stated),  the  fair  result  of  the  whole  of 
the  evidence.  Was,  then,  the  disease  a “ cause  ” within  the  mean- 
ing of  that  word  as  used  in  the  policy,  or  was  it  merely  a “ condi- 
tion,” without  which  the  active  cause — the  injury — would  have 
been  ineffective  to  produce  the  result  which  gives  rise  to  the  claim  ? 
Similar  questions  have  been  discussed  in  many  cases  arising  upon 
policies  worded  somewhat  like  the  policy  sued  upon  here.  Many 
of  those  cases  are  discussed  in  a book  to  which  Mr.  Grant  referred 
me,  “Accidental  Means,”  by  Mr.  Martin  P.  Cornelius  (1916),  but 
I do  not  think  it  necessary  to  go  through  them,  for  I think  that 
the  fair  result  of  the  Mitchell  case,  above  referred  to,  35  O.L.R.  280, 
37  O.L.R.  335,  [1917]  A.C.  592,  a decision  upon  a policy  in 
exactly  the  same  form  as  the  present  one,  is  that  the  disease  was  a 
condition  sine  qua  non , rather  than  a cause.  It  is  true  that  in 
Mitchell’s  case  “ the  tuberculosis  was  latent,  and  would  have 
remained  harmless  had  it  not  been  for  the  accident”  (35  O.L.R. 
at  p.  286) — that  “ prior  to  the  accident  there  was  only  a potestative 
tuberculous  tendency”  ([1917]  A.C.  at  p.  597) — whereas,  in  the 
present  case  the  arterio-sclerosis  was  a progressive  disease  which 
might  have  caused  gangrene,  at  some  time.  But  gangrene  had 
not  come  from  the  disease — it  has  not  occurred  in  the  right  leg  or 
the  right  arm,  which,  as  regards  circulation  of  blood,  were  pre- 
sumably in  the  same  state  as  were  the  leg  and  arm  which  had  to  be 
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amputated — and  it  would  not  have  occurred  when  it  did  in  the 
left  leg  or  arm  but  for  the  injuries.  Therefore,  while  there  is  a 
distinction  between  the  two  cases,  and  while  much  that  was  said  in 
Mitchell’s  case  is  inapplicable  to  the  present  case,  my  opinion  is 
that  the  principle  of  the  Mitchell  case  is  applicable  here,  and  that 
it  ought  to  be  held  that  the  bodily  injury  sustained  by  the  plain- 
tiff did  result,  “ directly,  independently  and  exclusively  of  all  other 
causes,”  in  the  disability  and  the  amputations. 

This  brings  me  to  the  question  as  to  the  amount  recoverable 
(assuming  the  policy  to  have  been  in  force,  and  the  conditions  as 
to  notice  and  proof  of  claim  to  have  been  complied  with).  The 
injury  to  the  foot  did  not  result  in  “ immediate,  continuous  and 
total  disability.”  The  word  “ immediate,”  as  used  in  the  insuring 
clause  of  this  policy,  relates  to  time,  not  to  causation.  The  con- 
text is  quite  different  from  that  which  led  the  Court  in  8 'hem  v. 
Ocean  Accident  and  Guarantee  Corporation  (1900),  32  O.R.  411, 
to  the  conclusion  that  the  policy  there  under  consideration  could 
reasonably  be  read  in  such  a way  as  to  make  the  word  “ immediate  ” 
relate  to  the  cause;  indeed,  the  context  here  is  the  same  as  in  the 
policies  construed  in  the  American  cases  distinguished  by  Boyd,  C. 
(p.  416),  but  apparently  approved.  After  the  injury  to  his  foot, 
the  plaintiff  continued  for  some  time  to  go  about  his  business; 
and  in  a “ preliminary  report  ” which  he  sent  to  the  defendants, 
dated  the  25th  February,  1922,  he  said  that  he  had  been  since  the 
7th  January,  1922,  and  still  was,  partially  disabled.  There  is, 
therefore,  no  valid  claim  under  para.  (l)(a)  of  the  insuring 
clause,  above  set  out,  so  far  as  the  disability  resulting  from  the 
injury  to  the  foot  is  concerned;  and,  there  being  no  right  to  claim 
indemnity  for  total  disability,  there  is  no  right  under  the  earlier 
words  of  article  8 to  claim  the  “ optional  indemnity  ” of  $5,000  for 
the  amputation  of  the  leg ; for  the  option  is  exercisable  only  “ if 
the  assured  suffers  total  disability  ” (i.e.,  the  “ immediate,  con- 
tinuous and  total  disability  ” referred  to  in  the  insuring  clause 
and  in  article  5),  “and  if,  during  the  period  of  said  total  disability 
. . . the  assured  suffers  . . . one  of  the  injuries  defined 
in  the  schedule  of  injuries.”  Nor  is  there  any  right,  under  the 
next  following  words  of  article  8,  to  be  paid  the  $5,000 ; for  that 
right  arises  only  “ if  within  ninety  days  from  the  date  of  the  acci- 
dent . . . the  assured  suffers  one  of  the  said  injuries  ” defined 

in  the  schedule  of  injuries ; and  the  amputation  was  not  until  the 
26th  May,  1922 — much  more  than  ninety  days  after  the  injury, 
which,  as  the  plaintiff  alleges,  was  suffered  on  the  7th  January, 
1922. 

The  plaintiff  purported  to  exercise  the  right  to  claim  the 
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optional  indemnity  of  $5,000  for  the  amputation  of  his  leg,  but  it 
was  admitted  by  counsel  that  notice  of  the  election  was  not  given 
within  the  time  limited  by  article  8,  and  was  ineffective.  Counsel 
for  the  plaintiff,  therefore,  sought  to  fall  back  upon  article  5,  as 
establishing  a right  to  an  indemnity  of  $50  a week  for  life.  That 
claim,  in  my  opinion,  must  fail,  for  the  reasons  which  I have 
given,  and  if  there  is  any  claim  it  must  be  a claim  for  the  payment 
under  para.  (1)  (b)  of  the  insuring  clause  and  under  article  6.  I 
think  there  was  “ immediate  . . . and  continuous  partial  dis- 

ability” which  (if  the  policy  was  in  force)  entitled  the  plaintiff 
to  not  less  than  25  per  cent,  nor  more  than  90  per  cent,  of  $50 
a week  from  the  7th  January,  1922,  for  26  weeks,  that  is,  until  just 
before  the  date  of  the  injury  to  the  arm — the  15th  July,  1922.  The 
amount  payable  on  this  basis  would  have  to  be  ascertained  on  a 
reference,  the  evidence  given  at  the  trial  being  insufficient  to  enable 
one  to  estimate  the  percentage  of  disability  that  existed  during  the 
earlier  portion  of  the  26  weeks. 

In  respect  of  the  amputation  of  thQ  arm,  the  plaintiff,  within 
the  time  limited  by  the  policy,  elected  in  favour  of  the  " optional 
indemnity  ” of  $5,000.  If  the  policy  was  in  force,  he  is  entitled  to 
that  sum,  and  (subject  to  what  is  now  to  be  said  about  compliance 
with  the  conditions  as  to  furnishing  proofs)  is  entitled,  in  addition, 
to  the  weekly  indemnity  payable  in  respect  of  the  partial  disability 
resulting  from  the  injury  to  the  foot. 

The  defendants  set  up  a defence  based  upon  the  plaintiffs 
failure  to  deliver  “ affirmative  proofs  ” of  his  claims  within  the 
time  limited  by  article  20,  sec.  2,  of  the  policy.  The  time  for 
furnishing  such  proofs  in  respect  of  the  partial  disability  was  within 
two  months  of  the  termination  of  the  26  weeks;  and  the  time  for 
furnishing  them  in  respect  of  the  amputation  of  the  arm  was  within 
two  months  from  the  amputation — the  24th  July,  1922. 

Within  the  last  mentioned  period  the  defendants,  through  their 
solicitors,  had  repudiated  liability;  so  that  probably  the  plaintiff 
was  relieved  of  the  obligation  to  furnish  the  proofs  in  respect  of 
the  amputation  of  the  arm:  see  Morrow  v.  Lancashire  Insurance 
Co.  (1899),  26  A.R.  173.  The  defence,  however,  seems  to  be 
formidable  as  applied  to  the  claim  arising  out  of  the  injury  to  the 
foot.  The  defendant  wrote  on  the  8th  May,  1922,  asking  the 
plaintiff  to  fill  in  a form  giving  particulars.  He  answered,  on  the 
12th  May,  that  he  was  still  in  bed,  but  would  endeavour  to  do  so. 
The  defendants  afterwards  made  some  investigation  of  the  case, 
but  do  not  seem  to  have  countermanded  their  request  for  the 
proofs;  and  I do  not  quite  see  the  answer  to  the  position  which 
they  now  take.  Of  course,  the  plaintiff,  after  the  12th  May, 


LIT.] 


ONTARIO  LAW  REPORTS. 


33 


suffered  the  amputation  of  his  leg,  and  changed  his  claim  from 
one  for  indemnity  for  partial  disability  to  one  for  $5,000  as  indem- 
nity for  the  amputation ; but,  the  last  mentioned  claim  being,  in  my 
opinion,  untenable,  I fail  to  see  how  he  can  fall  back  upon  the 
claim  for  indemnity  for  partial  disability  unless  he  is  in  a posi- 
tion to  shew  that  he  complied  with  the  conditions  of  the  policy 
as  to  the  proofs  to  be  furnished.  My  opinion  is,  therefore,  that 
all  that  the  plaintiff  can  recover  (assuming  the  policy  to  have 
been  in  force)  is  $5,000  in  respect  of  the  amputation  of  the  arm, 
together  with  $100  for  surgeons3  fees  (under  article  8 and  the 
“ Schedule  of  Operations/3) 

The  next  matter  to  be  considered  is  the  defence  raised  by  the 
plea  of  misrepresentation  inducing  the  contract.  There  is  also  a 
plea  of  fraud  and  wilful  concealment;  but,  in  my  view,  there  is 
no  foundation  for  it  in  fact. 
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The  plaintiff  was  first  insured  by  the  defendants  in  1907.  In 
1908  a new  policy  was  issued  to  him  for  one  year,  and  in  1909  the 
policy  sued  upon  was  issued.  This  last  policy  is  for  one  year  from 
the  25th  September,  1909.  It  contains  no  provision  for  renewal, 
but  the  defendants  purported  to  continue  it  in  force  from  year  to 
3rear,  by  certificates  issued  annually,  upon  payment  of  a premium, 
the  last  of  such  certificates  being  for  the  year  ending  on  the  25th 
September,  1922. 

It  is  possible  (although  it  is  not  proved)  that  the  plaintiff 
signed  a written  application  for  the  policy  issued  in  1907 ; but  he 
signed  no  application  for  the  policy  of  1908  or  the  policy  of  1909, 
each  of  which  was,  apparently,  a mere  renewal  of  the  preceding 
policy;  nor  did  he  sign  any  application  for  any  of  the  renewals 
of  the  policy  of  1909  upon  which  the  action  is  brought.  That 
policy,  however,  has  endorsed  upon  it  what  is  called  a “ Schedule 
of  Warranties,33  containing  what  purport  to  be  statements  made  by 
the  plaintiff  as  to  his  age,  height,  weight,  occupation,  state  of 
health,  etc.;  and  article  29  of  the  policy  is  in  these  words:  “ This 
policy  is  issued  in  consideration  of  the  premium  and  of  the  state- 
ments which  are  set  forth  hereon  in  the  schedule  of  warranties 
and  which  the  assured  makes  and  warrants  to  be  true  by  the  accept- 
ance of  this  policy.  This  condition  is  limited  to  cases  in  which 
such  statements  are  material  to  the  contract.33 

By  exacting  a warranty  of  the  truth  of  the  statements  con- 
tained in  the  “ Schedule  of  Warranties,33  the  defendants  no  doubt 
intended  to  make  the  truth  of  such  of  those  statements  as  are 
material  a condition:  see  the  Encyclopaedia  of  the  Laws  of  Eng- 
land, vol.  8,  pp.  611  et  seq.,  and  Behn  v.  Burness  (1863),  32 
L.J.Q.B.  204;  and,  but  for  the  construction  which,  in  Dworkin  v. 


3 — 54  o.l.r. 


34 


ONTARIO  LAW  REPORTS. 


[VOL. 


Rose,  J. 
1923. 

Battle 

v. 

Fidelity 

and 

Casualty 
Co.  OF 
New  York. 


Globe  Indemnity  Co.  of  Canada  (1921),  51  O.L.R.  159,  165,  Mr. 
Justice  Hodgins  has  put  upon  sec.  156(5)  of  the  Ontario  Insurance 
Act,  R.S.O.  1914,  ch.  183,  as  amended  by  5 Geo.  Y.  ch.  20,  sec.  19, 
I should  have  thought  that  they  had  succeeded  (subject  to  such 
effect  as  see.  156(3)  may  have  upon  any  attempt  on  the  part  of 
an  insurer  to  render  the  policy  voidable  for  misrepresentations, 
without  proof  that  they  induced  the  insurer  to  enter  into  the 
contract).  The  policy  declares  that  the  condition  (article  29)  is 
limited  to  cases  in  which  the  statements  are  material,  which  is 
what  I should  have  thought  the  statute  required;  but  it  does  not 
declare  that  the  statements  contained  in  the  schedule,  or  any  of 
them,  are  material;  and,  therefore,  as  I read  the  judgment  in 
the  Dworkin  case,  the  condition  is  without  effect.  That  being  so, 
there  is  no  reason  for  my  discussing  the  combined  effect  of  subsecs. 
3 and  5 of  sec.  156;  what  I must  consider,  upon  the  question  of 
misrepresentation,  is,  whether  the  plaintiff  made,  or  is  to  be  taken 
to  have  made,  a material  misrepresentation  by  which  the  defend- 
ants were  induced  to  enter  into  the  contract. 


If  the  plaintiff  ever  made  any  representations  to  the  defendants, 
it  was  at  the  time  of  his  application  for  the  policy  issued  in  1907, 
and  I do  not  think  that  it  is  established  that  there  is  in  any  of 
the  statements  endorsed  on  the  policy  issued  in  1909  anything 
that  could  not  truthfully  have  been  said  in  1907.  The  two  state- 
ments upon  which  the  defendants  rely  are  (1)  “ My  weight  is  225 
pounds,”  and  (2)  “ I am  in  sound  condition  mentally  and  physi- 
cally, except  as  follows : no  exceptions.” 

Upon  the  evidence,  weight  is  a material  consideration  in  passing 
upon  the  risk  undertaken,  and  249  pounds  is  a little  over  the  maxi- 
mum weight  that  is  considered  safe  in  sickness  and  accident  insur- 
ance, in  the  case  of  a man  of  the  plaintiffs  height.  In  October, 
1909,  very  shortly  after  the  policy  sued  upon  was  issued,  the  plain- 
tiffs weight  was  249  pounds;  and  there  are  some  loose  statements 
by  the  plaintiff  in  his  examination  which  indicate  that  he  may 
have  weighed  more  than  225  pounds  in  September,  1907 ; but  I do 
not  think  that  the  evidence. is  so  clear  as  to  justify  a finding  that 
the  answer  as  to  his  weight  (if  made)  was  untrue  in  1907.  It  was, 
however,  as  I think,  untrue  in  September,  1909 ; and,  if  he  is  to  be 
held  to  have  made,  in  1909,  the  statements  which  are  endorsed 
upon  the  policy,  it  must  be  found  that  he  made,  in  this  respect,  a 
material  misrepresentation. 

The  other  statement  relied  upon  as  a misrepresentation — the 
statement  that  the  plaintiff  was  in  sound  condition  mentally  and 
physically — was,  of  course,  material.  So  far  as  appears,  it,  also, 
was  true  in  1907.  But  I think  it  must  be  found  that  it  was  not 
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true  in  September,  1909.  Early  in  October  of  that  year  the  plain- 
tiff was  found  to  be  suffering  from  diabetes  ; and,  according  to  the 
evidence  of  a physician  who  examined  him  for  life  insurance, 
there  was  a considerable  degree  of  hardening  of  the  arteries — the 
arteries  were  palpable.  The  plaintiff's  physician  says  that  he  found 
no  hardening  of  the  arteries  in  1912;  indeed  he  seems  to  go  so 
far  as  to  say  that  there  was  none  at  that  time;  and  there  is  a 
possibility  that  the  recollection  of  the  physician  who  examined 
for  life  insurance  is  at  fault  as  to  the  condition  of  the  arteries  in 
1909.  But  there  is  no  doubt  that  there  was  an  alarming  amount 
of  sugar  in  the  urine  on  the  8th  October,  1909,  and  there  is  no 
reason  to  suppose  that  the  diabetes  had  developed  since  the  date 
of  the  policy  (the  25th  September);  and  "so,  as  I have  said,  I 
think  I must  find  that  the  statement  as  to  the  plaintiff's  being  in 
sound  physical  condition  was  untrue  at  the  date  of  the  policy  sued 
upon. 
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In  Morran  v.  Railway  Passengers  Assurance  Co .,  43  O.L.R. 
561,  Mr.  Justice  Clute,  in  the  Divisional  Court,  speaking  of  a 
policy  which  had  been  kept  in  force  by  renewal  receipts,  said,  at  p. 
577,  that  sec.  156(3)  of  the  Ontario  Insurance  Act  related  to  mis- 
representations in  the  application  for  the  policy,  and  not  to  mis- 
representations in  the  application  for  a renewal.  In  the  present 
case  the  representations,  if  any,  were  made  upon  the  application 
for  the  policy  of  1907,  and  not  upon  the  application  for  the  policy 
of  1909,  which  was  really  a renewal.  But  the  renewal  was  effected 
by  a new  policy  and  not  by  a renewal  receipt,  and,  in  my  opinion, 
the  plaintiff,  by  accepting  a policy  upon  which  the  statements  were 
endorsed,  precluded  himself  from  saying  that  they  were  not  his 
statements:  see  Dworkin  v.  Globe  Indemnity  Co.  of  Canada , 51 
O.L.R.  at  p.  162.  Therefore,  I think  it  must  be  found  that  the 
issuing  of  the  policy  sued  upon  was  preceded  by  material  misrepre- 
sentations made  by  the  plaintiff.  But  a finding  that  material  mis- 
representations were  made  is  not  enough;  to  avoid  the  policy  it 
must  be  found  also  that  the  defendants  relied  upon  the  statements — 
or,  to  use  the  language  of  sec.  156(3),  that  by  the  misrepresenta- 
tion “the  insurer  was  induced  to  enter  into  the  contract/'  This 
last  finding  is  one  which,  in  my  opinion,  the  evidence  would  not 
support.  No  witness  gave  any  information  as  to  what  was  looked 
at  by  any  officer  of  the  company  either  at  the  time  of  the  writing 
of,  any  of  the  policies 'that  have  been  mentioned  or  at  the  time  of 
the  issuing  of  any  of  the  renewal  receipts;  indeed,  no  one  was 
called  who  professed  to  have  had  to  consider  the  acceptance  of 
the  risk  originally  or  the  renewal  of  the  policy  in  1921  or  at  any 
other  time.  In  the  absence  of  all  evidence  as  to  what  was  actually 
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done,  and  without  knowing  whether  the  defendants  had  any,  and, 
if  so,  what,  reports  from  agents  or  others  as  to  the  plaintiff’s  con- 
dition or  apparent  condition  at  the  times  in  question,  an  assump- 
tion that  some  one  who  had  authority  to  accept  or  refuse  the  risk, 
or  to  renew  or  refuse  to  renew  it,  accepted  it  or  renewed  it  upon 
the  strength  of  the  statements  which  have  been  under  discussion, 
would  be  quite  unwarranted.  Therefore,  I think  that  the  defend- 
ants cannot  succeed  upon  the  plea  of  misrepresentation. 

The  defence  based  upon  the  wording  of  the  renewal  receipt  is 
quite  different  from  that  just  discussed.  The  receipt,  or,  as  it  is 
called,  the  “ certificate  continuing  in  force  ” the  policy  sued  upon, 
reads,  in  part,  as  follows : “ The  Fidelity  and  Casualty  Company 
of  New  York,  in  consideration  of  a premium  of  one  hundred  and 
fifty  dollars,  does  hereby  continue  in  force  the  said  policy  from 
noon  of  the  25th  day  of  'September,  1921,  to  noon  of  the  25th  day  of 
September,  1922  . . . provided  that  the  assured  upon  the 

date  first  mentioned  above  is  in  sound  condition  mentally  and 
physically,  except  as  stated  in  the  policy  ...”  A man  whose 
arteries  are  harder  than  those  of  the  normal  man  of  his  age,  and 
who  has  diabetes  (even  if  the  diabetes  is  not  severe)  cannot  be 
said  to  be  in  sound  condition  physically.  The  plaintiff  was  not 
in  sound  condition  in  January,  1922,,  when  the  trouble  in  the  foot 
began;  there  is  the  evidence  which  has  been  mentioned  that  the 
unsound  condition  had  manifested  itself  to  physicians  years  before ; 
and  the  conclusion  seems  inevitable  that  it  existed  on  the  date  first 
mentioned  in  the  certificate  continuing  the  policy  in  force  (the 
25th  September,  1921)  : therefore,  unless  there  is  something  in 
the  Ontario  Insurance  Act  to  invalidate  the  proviso  contained  in 
the  certificate,  the  policy  was  not  continued  in  force. 

The  only  provisions  of  the  Act  that  could  possibly  be  thought  to 
invalidate  the  proviso  are,  I think,  the  two  that  have  been  men- 
tioned— subsecs.  3 and  5 of  sec.  156 — and  I cannot  read  either  of 
them  as  having  such  an  effect.  The  renewal  certificate  does  not  in 
terms  refer  to  the  proposal  or  application  of  the  assured  (subsec. 
3),  or  to  any  statement  in  the  application  or  inducing  the  entering 
into  of  the  contract  (subsec.  6).  What  it  does  is  to  renew  the 
policy,  provided  the  assured  is  in  fact  in  sound  condition  (unless  it 
has  been  stated  in  the  policy  that  he  is  not) ; and,  while  it  may  be 
that  the  Legislature  intended  that  it  should  not  be  open  to  insurers 
to  make  this  kind  of  bargain  except  in  the  manner,  and  subject 
to  the  limitations,  specified  in  subsec.  6,  the  statute  does  not 
expressly  prohibit  what  has  been  done,  and,  so  far  as  I can  see, 
there  is  nothing  to  prevent  the  making  of  conditional  contracts  of 
this  type — if  persons  desiring  insurance  will  accept  them. 
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If  there  was  no  binding  renewal  of  the  policy  in  1921,  that  is 
the  end  of  the  case,  unless  the  defendants  have  done  something  to 
preclude  themselves  from  setting  up  that  the  renewal  was  subject 
to  the  proviso.  It  is  suggested  that  they  have  done  so  by  recognising 
the  existence  of  the  policy  in  July,  1922,  and  electing  to  keep  it  in 
force  until  the  following  September.  What  happened  was  this. 
The  plaintiff  gave  notice  of  the  accident  to  his  foot,  and  made  a 
claim  for  the  weekly  payment  stipulated  for  in  the  case  of  partial 
disability.  F.  C.  Travers,  a representative  of  the  defendants,  then 
saw  him  in  the  hospital  in  Toronto  just  before  his  first  operation, 
and  questioned  him  as  to  what  had  happened,  and  got,  as  he  says, 
a brief  history  of  his  prior  condition.  Travers  was  to  see  the 
plaintiff  again  in  Thorold,  and,  on  the  18th  July,  he  wrote  for  an 
appointment.  In  answer  to  this  letter  the  plaintiff’s  brother 
wrote,  on  the  20th  July,  1922,  saying:  “ I regret  to  say  my 
brother,.  Mr.  J oseph  Battle,  was  compelled  to  return  to  St.  Michael’s 
Hospital,  Toronto,  yesterday  for  further  treatment.”  He  said 
nothing  about  a second  accident,  and  he  suggested  that,  instead  of 
seeing  the  plaintiff,  Mr.  Travers  might  ask  the  attendant  physi- 
cian for  information.  Then,  on  the  26th  July,  1922,  the  defend- 
ants’ resident  manager  at  Buffalo  wrote  to  the  defendants’  agents 
at  St.  Catharines,  saying : “ This  assured  is  now  over  the  age  limit 
for  accident  and  health  insurance,  and,  in  addition,  is  in  poor 
physical  condition,  as  is  evidenced  by  the  several  claims  made 
recently  or  pending,  so  that  we  shall  be  unable  to  continue  the 
risk  on  renewal,  but  will  let  it  lapse  at  expiration  on  September 
25th  next.  Kindly  endorse  your  records  accordingly.” 

This  letter  is  some  evidence  of  an  election  upon  the  part  of 
the  defendants  to  keep  the  policy  in  force ; but,  whether  or  not  an 
election,  in  such  a case,  is  binding  without  communication  of  it  to 
the  assured — as  to  which  see  Ewart  on  Waiver  Distributed,  pp. 
88  to  95 — this  election  ought  not,  in  my  opinion,  to  be  held  binding, 
because  it  does  not  appear  that  on  the  26th  July  the  defendants 
had  knowledge  of  the  fact  that  the  plaintiff  was  suffering  from 
arterio-sclerosis  and  diabetes.  The  surgeon  at  St.  Michael’s  Hospi- 
tal knew  about  the  arterio-sclerosis,  and  perhaps  about  the  diabetes, 
at  the  time  of  Travers’s  visit  to  the  plaintiff  in  that  institution  in 
May,  but  there  is  no  evidence  that  Travers  then  learned  anything 
about  either  of  these  conditions;  and  there  does  not  seem  to  be 
any  reason  for  supposing  that  either  Travers  or  any  other  official 
of  the  company  had  learned,  before  the  26th  July,  that  the  plain- 
tiff was  not  “ in  sound  condition,  physically,”  on  the  25th  Septem- 
ber, 1921.  The  defendants  could  have  ascertained  the  fact  if 
they  had  inquired,  but  it  does  not  appear  that  they  had  ascer- 
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tained  it;  and  I do  not  think  that  it  can  be  said  that,  on  or  before 
the  26th  July,  1922,  they  elected  to  treat  the  policy  as  having  been 
renewed  validly  on  the  25th  September,  1921,  notwithstanding  the 
plaintiff’s  unsound  physical  condition.  Therefore,  somewhat  reluct- 
antly, I conclude  that  the  policy  was  not  in  force,  at  the  time  of 
the  happening  of  the'  “ accidents  ” or  either  of  them,  and  that  the 
action  fails. 

My  judgment  being  that  the  whole  claim  fails  because  the 
policy  was  not  in  force  in  1922,  and  that  the  claim  in  respect  of 
the  injury  to  the  foot  fails  for  the  additional  reason  that  the 
plaintiff  did  not  comply  with  the  condition  as  to  furnishing 
“ affirmative  proofs,”  it  was  unnecessary  for  me  to  enter  upon  any 
discussion  as  to  the  meaning  of  the  insuring  clause,  or  as  to  the 
effect  of  the  sections  of  the  Ontario  Insurance  Act  that  have  been 
referred  to.  That  discussion  has  led  to  some  obiter  dicta  which  I 
should  have  liked  to  omit,  by  limiting  myself  to  making  such 
findings  of  fact  as  seemed  to  be  called  for,  and  to  discussing  only 
the  law  applicable  to  the  points  upon  which  my  decision  turns.  But 
the  case  is  of  importance  to  the  parties,  and  I think  they  are  entitled 
to  know  what  opinion  I have  formed  upon  the  principal  points 
debated.  Therefore,  the  matter  has  been  gone  into  at  what  is, 
perhaps,  undue  length. 

The  defendants  did  not  by  their  pleading,  or  at  the  trial,  offer 
to  return  any  of  the  premiums.  But  I do  not  think  that  the  plain- 
tiff’s physical  condition  can  be  said  to  have  been  sound  at  the 
date  of  any  of  the  renewals.  Therefore,  I think  that  he  has  not 
had  any  insurance  since  the  25th  September,  1910,  and  that  all 
the  premiums  paid  for  renewals  ought  to  be  returned ; and  that, 
if  the  plaintiff  sees  fit  to  amend  his  statement  of  claim  so  as  to  ask 
for  their  return,  he  ought  to  be  allowed  to  do  so ; and,  subject  to 
the  effect  of  the  Statute  of  Limitations  ( as  to  which  I am  prepared 
to  hear  argument,  if  the  parties  are  not  agreed),  he  ought  to  have 
judgment  for  the  amount.  Subject  to  this  leave  to  amend,  the 
action  will  have  to  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Rex  v.  Canadian  Allis- Chalmers  Limited. 

Criminal  Law — Indictment  of  Company  for  Carelessly  or  Negligently 
Operating  Machine  in  Factory  and  thereby  Causing  Grievous 
Bodily  Injury— Criminal  Code,  secs.  284 — Whether  Offence  in 

Law  Disclosed — Conviction — Absence  of  Evidence  to  Sustain. 

The  defendant  company  was  indicted  under  secs.  247  and  284  of  the 
Criminal  Code  for  that  it  was  guilty  of  an  indictable  offence  in  that 
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it  had  under  its  charge  or  control  certain  inanimate  things,  to  wit 
a crane  and  bucket,  being  such  that  they  might  in  the  absence  of 
precaution  or  care  endanger  human  life  and  thereby  became  and 
was  under  a legal  duty  to  take  reasonable  precautions  against 
and  use  reasonable  care  to  avoid  such  danger  but  that  it  omitted 
without  lawful  excuse  to  perform  such  duty  contrary  to  the  Criminal 
Code.  And  further  that  it  did  by  an  unlawful  act  or  by  operating 
or  using  a crane  and  bucket  negligently  or  by  omitting  while  operat- 
ing or  using  such  crane  and  bucket  to  do  what  was  its  duty  to  do 
cause  grievous  bodily  injury  to  G.  H.  contrary  to  the  Criminal  Code. 
Upon  this  the  defendant  was  tried  and  convicted  in  a County  Court 
Judge’s  Criminal  Court.  The  Judge  stated  two  questions  for  the 
opinion  of  the  Court.  The  second  was  : “ Should  I have  quashed 

the  indictment  on  the  ground  that  it  disclosed  no  offences  in  law 
for  which  the  defendant  could  properly  be  convicted?” 

Uelcl,  that  this  question  should  be  answered  in  the  negative. 

The  first  question  was:  “ Was  there  any  evidence  upon  which  I could 
have  convicted  the  defendant  company  of  the  offences  charged?” 
Held,  that  this  question  should  be  answered  in  the  negative. 
Discussion  of  the  evidence,  the  two  sections  of  the  Code  upon  which 
the  indictment  was  founded,  and  the  decision  of  the  Supreme  Court 
of  Canada  in  Union  Colliery  Co.  v.  The  King  (1900),  31  Can.  S.C.R. 
81. 

Case  stated,  at  the  request  of  the  defendants,  by  his  Honour 
Judge  Coatsworth,  after  a trial  before  him,  and  a conviction,  in 
the  County  Court  Judge’s  Criminal  Court  of  the  County  of  York. 

November  7 and  8,  1922.  The  case  was  heard  by  Mulock, 
C.J.Ex.,  Kelly,  Hasten,  Rose,  and  Orde,  JJl 

W.  K.  Murphy , for  the  defendants. 

Edward  Bayly,  K.C.,  for  the  Crown. 

April  26.  Rose,  J. : — The  defendants  have,  in  Toronto,  a 
foundry  of  large  dimensions  (some  500'  by  120  feet)  in  which  they 
employ  some  175  men.  The  foundry  is  laid  out  in  three  “bays,” 
in  each  of  which  is  a travelling  crane,  of  the  type  with  which  every 
one  is  familiar,  by  which  heavy  loads  are  carried  from  one  part 
of  the  bay  to  another.  In  their  operations  the  defendants  use 
large  quantities  of  sand,  for  making  moulds  and  for  other  pur- 
poses, and  they  bought,  from  a manufacturer  in  the  United  States, 
an  appliance  to  be  suspended  from  a crane  and  used  in  taking 
sand  out  of  the  sand-pit  in  the  foundry  and  transporting  it  to 
the  place  where  it  should  be  required,  and  there  dumping  it.  This 
appliance,  called  a “ grab-bucket,”  was  delivered  to  the  defendants 
on  or  about  the  14th  December,  1920.  On  the  28th  January,  1921, 
when  it  was  being  used  to  carry  sand  a short  distance  (probably 
from  six  to  twelve  feet)  from  the  sand-pit  to  the  place  where  a 
moulder,  George  Hearst  by  name,  had  need  of  it,  the  bucket  opened, 
as  it  is  said,  without  any  one  having  pulled  the  lever  by  which  the 
load  is  dumped  under  normal  conditions,  and  the  sand  fell  on 


1923. 

Rex 

v. 

Canadian 

Alxis- 

Chalmers 

Limited. 


40 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1923. 

Rex 

v. 

Canadian 

Allis- 

Chalmers 

Limited. 

Rose,  J. 


[VOL. 

Hearst  and  injured  him  severely.  He  died  three  days  later,  the 
immediate  cause  of  his  death  being  pneumonia.  The  medical  evi- 
dence was  that  if  pneumonia  had  not  intervened  he  probably  would 
have  died  from  meningitis  caused  by  the  injury;  but  that,  although, 
doubtless,  something  which  had  lowered  his  vitality  was  at  the  root 
of  the  matter,  it  could  not  be  said  positively  that  the  pneumonia 
was  brought  on  by  the  injury. 

The  defendants  were  indicted  on  two  counts : the  first,  framed 
under  sec.  247  of  the  Criminal  Code,  charging  that  the  defend- 
ants, having  under  their  charge  or  control  certain  inanimate  things, 
to  wit  a crane  and  bucket,  which  in  the  absence  of  precaution  or 
care  might  endanger  human  life,  became  and  were  under  a legal 
duty  to  take  reasonable  precautions  against,  and  use  reasonable 
care  to  avoid,  such  danger,  but  omitted  without  lawful  excuse  to 
perform  such  duty ; and  the  second,  framed  under  see.  284,  charging 
that  the  defendants,  by  an  unlawful  act,  or  by  operating  or  using 
a crane  and  bucket  negligently,  or  by  omitting  (while  operating 
or  using  such  crane  and  bucket)  to  do,,  what  it  was  their  duty  to 
do,  did  cause  grievous  bodily  injury  to  George  Hearst. 

The  first  point  taken  by  the  defendants  was  that  the  indictment 
ought  to  be  quashed,  on  the  ground  that  no  offence  is  stated  in  the 
first  count  (sec.  247  of  the  Criminal  Code  creating  no  offence, 
but  merely  declaring  the  duty  which  rests  upon  persons  who  have 
charge  of  dangerous  things,  and  pointing  out  the  consequences 
that  will  follow  if  that  duty  is  disregarded),  and  that  (Hearst 
having  died)  the  second  count  in  effect  charged  manslaughter, 
which  is  a crime  of  which  a corporation  cannot  be  convicted.  And 
this  first  point  is  raised  for  the  opinion  of  this  Court  by  the  second 
of  the  questions  asked  by  the  learned  County  Court  Judge,  viz. : — 

“ Should  I have  quashed  the  indictment  on  the  ground  that  the 
indictment  disclosed  no  offences  in  law  for  which  the  defendant 
could  properly  be  convicted  ?” 

In  Union  Colliery  Co.  v.  The  Queen  (1900),  31  Can.  S.C.R. 
81,  an  indictment  framed  under  sec.  213  of  the  Criminal  Code, 
1892  (which  is  incorrectly  copied  on  p.  87  of  the  report,  and 
which  was  in  the  same  words  as  the  present  sec.  247),  was  upheld; 
but  the  indictment  in  that  case  differed  materially  from  the  first 
count  of  the  indictment  now  under  consideration,  and  the  decision 
is  not  authority  for  the  proposition  that  the  first  count  is  good. 
Shortly,  what  the  section  declares  is  that  every  one  who  has  charge 
of  or  erects  or  maintains  anything  which,  in  the  absence  of  pre- 
caution, may  endanger  human  life,  is  under  a legal  duty  to  take 
reasonable  precautions  against,  and  use  reasonable  care  to  avoid, 
the  danger,  and  is  criminally  responsible  for  the  consequences  of 
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omitting,  without  lawful  excuse,  to  perform  such  duty.  The  indict- 
ment in  the  Union  Colliery  case  averred  that  the  defendants  main- 
tained a bridge  which,  in  the  absence  of  reasonable  precaution  or 
care,  might  endanger  human  life;  that  they  neglected,  without 
lawful  excuse,  to  take  reasonable  precautions  and  to  use  reasonable 
care  in  maintaining  the  bridge;  that  the  bridge  broke,  because  of 
the  decay  of  its  timbers ; and  that  the  death  of  certain  persons  was 
caused  thereby.  There  were,  thus,  averments  of  the  duty,  the 
breach,  and  the  consequences;  and,  as  the  section  says  that,  where 
there  are  the  duty  and  the  breach,  the  person  guilty  of  the  breach  is 
“ criminally  responsible  for  the  consequences,”  the  Court  held  that 
the  indictment  was  good  (pp.  87,  88).  But  the  first  count  of  the 
indictment  in  the  present  case  does  not  allege  that  any  conse- 
quences followed  upon  the  neglect  of  duty;  it  merely  asserts  the 
duty,  and  charges  that  the  defendants  “ omitted  without  lawful 
excuse  to  perform  such  duty,  contrary  to  the  Criminal  Code and 
I do  not  think  that  it  states  any  offence.  However,  if  the  second 
count  is  good,  a defect  in  the  first  is  immaterial.  The  second  count 
charges,  inter  alia , that  the  defendants;  by  omitting,  while  operat- 
ing the  crane  and  bucket,  to  do  what  it  was  their  duty  to  do,  did 
cause  grievous  bodly  injury  to  George  Hearst,  contrary  to  the 
Criminal  Code.  The  duty  of  the  defendants,  while  operating  the 
crane  and  bucket  (if  they  are  things  which,  “ in  the  absence  of 
precaution  or  care,  may  endanger  human  life  ”)  was  (as  is  declared 
by  sec.  247)  to  take  reasonable  precautions  against,  and  use  rea- 
sonable care  to  avoid,  the  danger ; it  would  have  been  quite  proper 
to  include  in  an  indictment  framed  under  sec.  284  (as  the  second 
count  is)  an  averment  that  the  defendants  were  under  a duty  to 
take  reasonable  precautions  against,  and  use  reasonable  care  to 
avoid,  the,  danger  to  human  life  which  was  incident  to  the  use  of 
the  crane  and  bucket;  and  I think  that  the  first  count,  notwith- 
standing the  fact  that  it  ends  with  the  words  “ contrary  to  the 
Criminal  Code,”  may  reasonably  be  considered  as  such  an  aver- 
ment. But,  even  if  that  is  not  so — even  if  the  first  count  must 
be  treated  as  a defective  attempt  to  charge  a crime  under  sec.  247 — 
the  second  count,  in  my  opinion,  is  complete  in  itself;  an  indict- 
ment for  an  offence  against  sec.  284  need  not  contain  any  reference 
to  sec.  247,  which,  without  any  special  reference  to  it  in  the  indict- 
ment, can  be  looked  at  as  stating  the  duty  of  a person  who  has  under 
his  control  anything  which,  in  the  absence  of  precaution  or  care, 
may  endanger  human  life. 

The  argument  that  the  second  count  ought  to  have  been 
quashed  as  being,  in  effect,  an  indictment  of  a corporation  for 
manslaughter  is,  in  my  opinion,  unsound.  Hearst  died  soon  after 
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the  injuries  were  sustained,  and  the  evidence,  I think,  would  have 
supported  a finding  that  the  pneumonia  of  which  he  died  was  a 
result  of  the  injuries.  But,  while,  in  my  opinion,  it  is  unfair  to 
charge  an  individual  defendant  under  sec.  284,  when  the  evi- 
* denoe  intended  to  he  adduced  would  justify  a charge  of  man- 
slaughter (as  is  sometimes  done,  apparently  in  the  belief  that 
juries  are  more  ready  to  convict  of  “ criminal  negligence  99  than 
of  manslaughter),  I do  not  know  of  any  reason  for  saying  that, 
as  a matter  of  law,  a corporation  may  not  be  indicted  under  sec. 
284,  even  if  the  injured  person  has  died,  as  a result  of  the  “ grievous 
bodily  injury  99  inflicted. 

For  these  reasons,  I am  of  opinion  that  the  indictment  could 
not  have  been  quashed,  and  that  the  second  question  stated  for  the 
opinion  of  the  Court  should  be  answered  in  the  negative. 

The  first  question  submitted  is : “ Was  there  any  evidence  upon 
which  I could  have  convicted  these  defendants  of  the  offences 
charged?”  I have  already  stated  my  opinion  that  there  was  only 
one  offence  charged,  viz.,  an  offence  against  sec.  284  of  the  Criminal 
Code.  That  charge  is:  that  the  defendants  caused  grievous  bodily 
injury  to  George  Hearst  (a)  by  an  unlawful  act,  or  (b)  by  operat- 
ing or  using  the  crane  and  bucket  negligently,  or  (c)  by  omitting, 
while  operating  such  crane  and  bucket,  to  do  what  it  was  their  duty 
to  do,  that  is  to  say  (as  stated  in  sec.  247),  by  omitting,  without 
lawful  excuse,  to  take  reasonable  precautions  against,  and  use  rea- 
sonable care  to  avoid,  such  danger  to  human  life  as  the  crane  and 
bucket  might  cause,  in  the  absence  of  precaution  or  care.  (I  am 
assuming  for  the  purposes' of  this  case,  but  without  deciding,  that 
a crane  and  bucket  which,  if  let  alone,  will  do  nothing,  are  such 
things  as  are  mentioned  in  sec.  247,  viz.,  “ things  which,  in  the 
absence  of  precaution  or  care,  may  endanger  human  life.”)  The 
unlawful  act  “ (a)  99  may  be  disregarded.  If  the  defendants  were 
guilty  it  was  because  they  “ (b)  99  operated  the  crane  and  bucket 
negligently,  or  “ ( c ) ” omitted,  while  operating  them,  to  take  rea- 
sonable precautions  against,  or  to  use  reasonable  care  to  avoid,  the 
danger.  The  first  question  submitted  then  is,  in  effect,  was  there 
evidence  which  warranted  a finding  that  it  was  negligent  on  the 
part  of  the  defendants  to  use  the  crane  and  bucket,  or  that  the 
defendants,  whilst  operating  the  crane  and  bucket,  failed  to  take 
reasonable  precautions  or  to  use  reasonable  care? 

The  learned  County  Court  Judge  gave  no  reasons  for  his  opin- 
ion that  the  defendants  ought  to  be  convicted ; and  we  are  without 
information  as  to  whether  he  thought  that  it  was  negligent  to  use 
the  bucket,  or  as  to  what,  if  any,  reasonable  precaution  or  care  was, 
in  his  opinion,  omitted.  It  has,  therefore,  been  necessary  to 
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examine  the  evidence  minutely,  in  order  to  see  whether  it  would 
support  any  finding  of  guilt  in  respect  either  of  using  the  bucket 
at  all  or  in  respect  of  using  it  without  taking  some  precaution 
or  using  some  care  which  was  not,  in  fact,  taken  or  used. 

On  the  crane  was  a gong,  operated  by  foot,  and  described  as 
being  like  the  gongs  commonly  used  on  tram-cars.  The  Crown 
witnesses  are  unanimous  in  saying  that  the  crane-man  was  com- 
petent and  careful,  and  that  he  always  sounded  the  gong  before 
moving  the  crane,  and  continued  to  sound  it  while  the  crane  was 
moving;  and  two  of  them — the  crane-man  and  another — say  that 
it  was  sounding  at  the  time  of  the  accident.  Moreover,  a foreman 
says  that  he  had  told  Hearst  to  keep  from  under  the  bucket,  and 
that  Hearst  had  said,  “ I certainly  will.”  The  factory  inspector,  a 
Crown  witness,  says  there  is  nothing  wrong  in  using  an  overhead 
crane — that  all  factories  which  have  very  heavy  work  to  do  must 
have  them.  Upon  this  evidence  the  learned  County  Court  Judge 
cannot  be  assumed  to  have  found  that  the  defendants  were  at 
fault  in  using  the  crane  with  the  “ grab-bucket  ” attached,  or  that, 
given  a proper  grab-bucket,  they  omitted  any  reasonable  precaution 
or  care  which  they  ought  to  have  taken  or  used;  and  the  case 
must  turn  upon  the  question  to  which  most  of  the  evidence  was 
directed,  viz.,  were  the  defendants  guilty  of  negligence  in  using 
the  particular  grab-bucket,  at  the  time  and  in  the  circumstances 
disclosed  in  the  evidence  ? 

The  bucket  was  bought  from  an  American  manufacturer.  Three 
hundred  or  more  of  the  same  kind  are  in  use  in  the  United  States, 
and  a few  are  in  use  in  Canada.  It  is  not,  and  cannot  be,  sug- 
gested that  there  w~as  any  negligence  in  selecting  a bucket  of  that 
make;  and  the  evidence  was  directed  to  shewing  that  the  particular 
bucket  had  been  behaving  badly,  dumping  the  load  when  it  was  not 
intended  that  it  should  do  so,  and  that  this  misbehaviour  had 
been  so  constant  that  the  defendants,  if  they  did  not  know  of  it, 
ought  to  have  known,  and  were  negligent  in  continuing  the  bucket 
in  use.  That  evidence  is  not  easy  to  follow.  The  bucket  is  a heavy 
piece  of  apparatus,  made  of  iron  or  steel.  The  bottom  opens  in  the 
middle.  When  the  sand  is. to  be  picked  up,  the  bucket  is  lowered 
into  it,  with  the  jaws  open;  then  it  is  lifted,  by  chains  operated 
from  the  crane,  and  the  upward  pull  of  the  chains  causes  the  jaws  to 
f close.  When  the  bucket  reached  the  defendants,  some  adjustment 
was  necessary  before  it  would  work  properly.  It  would  not  pick  up 
the  load,  and  it  was  given  to  the  defendants5  mechanics  to  be 
put  in  order;  and  it  is  said  that  about  ten  days  elapsed  before  the 
mechanics  had  done  with  it,  and  it  was  put  into  operation.  Dur- 
ing that  period  of  ten  days  or  thereabouts,  as  the  Crown  witnesses 
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say,  the  load  was  dropped  frequently,  at  the  sand-pit,  and  some- 
times, perhaps,  at  other  places.  Much  of  the  evidence,  on  a close 
reading,  is  found  to  relate  to  this  period ; but  some  of  it  relates  to 
later  occasions,  and  an  especially  close  reading  is  necessary  if  one 
is  to  ascertain  what  failures  to  operate  are  really  sworn  to,  and 
the  bearing  of  those  failures  upon  the  question  of  negligence  on 
the  part  of  the  defendants.  And  the  difficulty  is  increased  by  the 
fact  that  some  of  the  witnesses  gave  this  evidence  through  an 
interpreter,  that  most  of  them  are  taken  .from  one  incident  to 
another  and  back  again,  and  that  in  some  instances  they  are  uncer- 
tain as  to  the  time  of  the  occurrences  of  which  they  speak.  I have 
therefore  found  it  necessary  to  read  the  whole  of  the  evidence  for 
the  prosecution  a good  many  times,  but  at  last  I think  that  I have 
got  the  various  statements  sorted  out  and  correlated  and  that  I 
could  make  a short,  but  fair,  statement  of  the  net  result;  but  it 
may  be  more  satisfactory  to  those  directly  interested  in  the  case 
if  I take  the  witneses  one  by  ,one  and  set  out  what  it  is  that  each 
seems  to  me  to  swear  to  concerning  the  matter  now  under  discussion. 

[The  learned  Judge  then  summarised  the  testimony  of  the  wit- 
nesses Sunnocks,  Cheesman  (foreman  of  helpers),  Shaister,  Jose, 
Murray,  Pagnello,  Dibeccio,  King  (a  helper),  and  ITungerford  (a 
factory  inspector),  and  proceeded:] 

Each  witness  who  is  asked  the  question  says  that,  although 
there  are  on  the  floor  expensive  and  easily  broken  forms,  the  sand 
did  not,  on  any  occasion,  fall  on  anything  that  could  be  injured, 
and  that  he  did  not  report  to  any  one  that  it  had  fallen.  And 
Cheesman  says  that  the  superintendent,  Sedgewick,  asked  him 
several  times  how  the  bucket  was  working,  and  he  always  answered, 
“good,”  and  that  his  answer  was  true. 

Upon  this  evidence,  the  trial  Judge  could  have  found  that  the 
adjustments  that  were  found  necessary  were  begun  as  soon  as  the 
bucket  was  received- by  the  defendants,  or  if,  for  any  reason,  he  had 
preferred  the  evidence  of  Shaister,  he  could  have  found  that  at 
first  the  bucket  worked  satisfactorily  but  that  the  need  of  adjust- 
ment soon  became  apparent;  but  he  could  not  have  found  that  it 
opened  “ twelve  to  eighteen  ” or  “ eighteen  to  twenty  ” times,  or 
“between  five  and  six  times  a day,”  after  the  adjustments  were 
made.  He  could  have  found  in  respect  of  the  time  after  the  adjust- 
ments were  made:  (1)  that  the  bucket  opened  about  a month 
before  the  accident,  as  stated  by  King;  but  it  would  have  been 
impossible  for  him  to  feel  very  sure  that  this  was  really  after  the 
adjustments  had  been  made;  (2)  that  it  opened  “at  the  scrap 
pile”  during  the  week  preceding  the  week  of  the  accident;  but 
this  only  if  he  attached  to  Sunnocks’s  statement  greater  weight 
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than  he  is  likely  to  have  attached  to  it;  (3)  that  it  opened  a day  or 
two  before  the  accident,  as  stated  by  Pagnello;  (4)  that  it  opened 
on  the  occasion  mentioned  by  Dibeccio,  which  may  or  may  not 
have  been  the  occasion  mentioned  by  Snnnocks  or  by  Pagnello;  (5) 
that  it  opened  on  the  day  of  the  accident,  “in  the  said-pit;”  but 
not  that  the  opening  spoken  of  by  Shaister  as  occurring  in  the 
morning  was  a different  opening  from  the  one  in  the  sand-pit, 
spoken  of  by  Pagnello;  (6)  that  it  opened  when  moving  the  last 
load  before  the  one  that  fell  on  Hearst. 

If  the  trial  Judge  had  been  making  a specific  finding  as  to  the 
occasions  upon  which  the  bucket  failed  after  the  adjustments  had 
been  (made,  it  is  altogether  probable  that  he  would  have  excluded 
“ 1 ” and  “-2,”  and  would  have  said  that  “ 3 99  ■ and  “ 4 ” were  on 
one  and  the  same  occasion ; so  that,  even  if  he  had  attached  weight 
to  ,the  evidence  of  Pagnello  and  Dibeccio,  he  would  have  found 
that  there  were  not  more  than  three  of  these  failures.  But  if, 
instead  of  taking  that  view  of  the  evidence,  he  had  found  that 
there  were  six  distinct  failures  in  the  working  of  the  bucket,  his 
finding  could  not  have  been  set  aside  as  having  no  evidence  to 
support  it;  and,  the  question  being  whether  there  was  any  evi- 
dence upon  which  the  finding  that  the  defendants  were  guilty 
could  have  been  made,  it  must  be  assumed  that  every  finding  of 
fact  that  could  have  been  made  against  them  was  made.  The 
case,  therefore,,  must  be  dealt  with  on  the  assumption  that  it  has 
been  found  that  the  bucket  opened  prematurely  on  the  six  dis- 
tinct occasions  suggested. 

If  the  finding  just  mentioned  was  made,  a finding  that  some 
one  was  negligent  would  be  warranted.  A man  using  the  bucket, 
and  seeing  it  drop  its  contents  when  it  was  not  intended  that  it 
should  do  so,  would  not  be  justified  in  continuing  to  use  it  without 
first  calling  the  attention  of  some  superior  to  the  fact  that  it  was 
not  working  properly;  and,  in  particular,  if  it  is  true  (as  Chees- 
man  says)  that  the  moulder’s  helper  tells  the  crane-runner  where 
to  place  the  bucket,  and  then,  when  it  is  placed,  pulls  the  lever  to 
dump  it,  and  (as  Dibeccio  says)  that  Dibeccio  was  directing  the 
operation  on  the  occasion  of  the  accident,  and  (as  Sunnocks  says) 
that  Sunnocks  warned  Hearst  when  the  load  before  the  one  that 
did  the  damage  was  falling,  a finding  that  the  moulder,  Hearst,  and 
his  helper,  Dibeccio,  were  negligent,  and  that  their  negligence 
’ caused  the  accident,  would  be  well  justified.  But  the  question  is 
not  whether  some  subordinate  employee  was  negligent,  but  a very 
different  one,  viz.,  whether  the  defendants  were  properly  con- 
victed under  sec.  284  of  the  Criminal  Code.  No  one  would  think 
of  convicting  an  employer  (whether  an  individual  or  a corpora- 
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tion)  under  this  section  pierely  because  a workman  had  negli- 
gently caused  grievous  bodily  injury  to  another  person;  every  one 
would  say  that  there  must  be  something  more  than  that  to  fix 
criminal  responsibility  upon  the  employer.  Any  attempt  to  make 
a general  statement  as  to  what  more  would  have  to  be  proved  would 
be  dangerous  ; such  a statement  made  when  one  had  in  mind  a 
particular  employer  and  a particular  allegation  of  negligence  would 
be  likely  to  be  incomplete;  but  I think  it  is  safe  to  say  that,  in  a 
case  like  the  present,  where  the  negligence  alleged  is  in  using  a 
defective  machine,  there  must  be  evidence  which  justifies  a fin-d- 
ing that  the  employer  was  careless  in  his  choice  of  a machine,  or 
that  he  learned,  or  had  reason  to  fear,  that  the  machine  was 
dangerous,  or  that,  either  by  omitting  to  provide  a system  of 
inspection  or  by  establishing  a faulty  system  or  by  a careless  choice 
of  inspectors,  or  in  some  other  way,  he  failed  “ to  take  reasonable 
precautions  against,  and  use  reasonable  care  to  avoid,”  the  danger 
of  continuing  to  use  the  machine  after  a defect  had  developed.  If 
the  employer  is  a corporation,  of  course  the  proof  of  negligence  will 
have  to  be  found  in  the  evidence  of  the  acts  or  omissions  of  the 
directors  or  of  some  officer  or  employee  or  other  agent.  What  the 
rank  or  position  of  the  officer  or  employee  or  other  agent  would 
have  to  be  in  order  that  his  negligence  might  be  deemed  to  be  that 
of  the  corporation  cannot  be  stated  generally;  what  would  be  said 
in  the  case  of  a “ one  man  ” company  might  be  quite  inaccurate 
in  the  case,  say,  of  a railway  company  whose  lines  extend  across  a 
continent ; but  in  every  case  the  evidence  must  be  such  as  to  justify 
a finding  that  the  company — the  employer — was  negligent,  or 
there  can  be  no  conviction. 

In  the  present  case,  there  can  be  no  suggestion  that  it  was 
negligent  to  buy  a grab-bucket  from  the  manufacturer  from 
whom  the  bucket  in  question  was  bought.  There  can  be  no  find- 
ing that  the  defendants5  mechanical  staff  were  negligent  or  incom- 
petent “because  they  did  not  see  the  necessity  of  adding  to  the 
mechanism  of  the  bucket  the  appliance  which  the  inspector  of  fac- 
tories believes  to  be  an  improvement.  There  can  be  no  finding 
that  the  defendants  failed  to  establish  a reasonable  system  of 
inspection;  the  Crown  adduced  no  evidence  to  this  effect,  and, 
certainly,  such  a finding  could  not  be  based  upon  anything  that 
was  said  by  any  witness  called  for  the  defence.  There  can  be  no 
finding  that  any  inspector,  superintendent,  or  person  of  like  stand- 
ing, knew  that  the  bucket  had  failed  to  act  properly  at  any  time 
after  the  adjustments  were  made;  the  evidence  is  uniform  that 
on  no  occasion  when  the  sand  was  dropped  was  any  damage  done 
or  any  report  made ; and  it  is  sworn  that,  several  times,  the  super- 
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intendent  asked  how  the  bucket  was  working,  and  was  always  told 
that  it  was  working  well.  There  can  be  no  finding  that  any 
inspector,  superintendent,  or  person  in  like  position  ought  to  have 
known  that  the  bucket  was  not  working  well ; for,  even  if  it  is  found 
that  on  all  of  the  six  occasions  suggested  it  failed  to  act  properly, 
it  cannot  be  said  that  the  failures  were  so  notorious  that  a reason- 
ably careful  man,  entrusted  with  the  oversight  of  this  large  shop, 
would  have  seen  or  heard  of  them — one  of  these  failures  was  a very 
few  minutes  before  the  accident,  another  was  in  the  morning  of  the 
same  day,  “ in  the  sand-pit,”  another  was  a month  before,  and  the 
witness  (King)  who  deposes  to  it  cannot  remember  that  he  saw  the 
sand  when  he  next  looked  at  the  place,  and  no  one  of  the  other  three 
was,  as  described  by  the  .witness  who  deposes  to  it,  likely  to  attract 
attention. 

There  being  no  possibility  of  any  general  finding  of  negligence 
such  as  has  just  been  discussed,  I turn  to  two  particular  bits  of  evi- 
dence, one  of  which  has,  incidentally,  been  mentioned  already.  The 
first  is  that  Cheesman,  who  describes  himself  as  “ foreman  of  the 
helpers,”  says  that  he  saw  the  bucket  drop  the  load  immediately 
before  the  one  that  fell  on  Hearst.  From  the  description  which  he 
gives  of  his  position,  it  may,  perhaps,  be  inferred  that  Cheesman 
had  authority  to  tell  Hearst5 s helper  to  stop  using  the  bucket  until 
the  fact  of  the  failure  to  work  had  been  reported;  and  from  his 
statement  that  the  superintendent  often  asked  him  how  the  bucket 
was  working,  it  may  be  inferred  that  it  would  have  been  quite  in 
order  for  him  to  go  directly  to  the  superintendent  with  a report  that 
it  was  not  working.  But  to  find  the  company  guilty  of  a crime 
because  Cheesman  did  not  act  in  the  way  suggested  would  be  absurd. 
The  other  bit  of  evidence  has  not  been  referred  to.  It  is  a statement 
by  Pagnello  that,  when  the  bucket  opened  “ in  the  pit 55  on  the  day 
of  the  accident,  the  “mechanic,”  Mr.  Jones,  was  trying  it.  Mr.  Jones 
who  was  really  assistant  foreman  in  the  millwrights5  department, 
says  (when  called  by  the  defence)  that  on  that  Monday  morning  he 
gave  the  bucket  its  weekly  inspection,  which  consisted  in  overhauling 
it  and  oiling  it  and  seeing  that  the  cables  were  all  right,  and  that, 
as  he  always  did,  he  tested  it  by  lifting  it  once  and  seeing  that  it 
worked,  and  he  denies  any  “ dumping;”  in  fact  he  says  that  it  never 
did  to  his  knowledge  dump  prematurely — that  what  was  wrong  with 
it  originally  was  that  the  toggle  joint  was  stiff,  and  the  jaws  would 
pot  close  on  the  load,  but  that  once  the  jaws  were  closed  by  the 
hoisting  of  the  bucket  they  remained  closed.  But  what  is  under 
discussion  is  not  the  probability  of  the  Crown  witnesses  having 
observed  accurately  or  spoken  truly,  but  the  question  whether  there 
is  any  evidence  : and  Mr.  Jones5s  statment  is  not  to  be  considered 
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in  that  discussion.  However,  Pagnello’s  statement  is  only,  “ They 
were  trying  it,  and  it  opened  up  in  the  pit,”  and  that  statement, 
standing  by  itself,  does  not  warrant  a finding  that  Mr.  Jones  dis- 
covered that  after  the  jaws  had  closed  on  the  load  they  opened  with- 
out any  one’s  having  pulled  the  lever,  or,  if  he  did,  that  he  did  not 
do  what  a reasonably  careful  and  competent  millwright  would  have 
thought  sufficient.  Therefore,  it  cannot  be  found  that  Mr.  Jones 
was  either  negligent  or  incompetent ; and  it  is  not  necessary  to  con- 
sider whether  a finding  that  he  was  incompetent  or  negligent  would 
have  supported  a conviction  of  the  company. 

If  another  than  Hearst  had  been  injured,  and  if  this  had  been 
an  action  for  damages,  it  may  well  be  that  a verdict  against  the 
company,  based  upon  the  negligence  of  Cheesman  or  Hearst  or  one 
of  the  helpers,  could  have  been  supported ; but,  as  I have  said,  I do 
not  see  how  a conviction  of  the  defendants  based  upon  an  isolated 
act  of  any  of  those  men  could  possibly  be  supported.  We  do  not 
know  whether  the  trial  Judge  took  a different  view  of  the  law,  or 
whether,  having  heard  the  confused  statements  of  the  Crown  wit- 
nesses and  being  without  the  shorthand  report  which  (as  I think) 
has  enabled  me,  not  without  some  labour,  to  discover  what  those 
statements  really  amount  to,  he  gathered  the  impression  that  the 
mechanism  of  the  bucket,  on  many  occasions  after  the  adjustments 
were  made,  failed  to  operate  as  it  should.  Rut,  considering  the 
evidence  of  Cheesman  and  of  the  witnesses  for  the  defence,  which, 
to  my  mind,  makes  it  reasonably  certain  that  the  failures  on  the  day 
of  the  accident  were  the  only  failures,  or  nearly  the  only  failures, 
of  that  particular  kind  (if  there  were  really  failures  on  that  day,  and 
not  some  stupid  acts  of  an  employee),  I am  inclined  to  think  that 
the  decision  must  have  'been  based  upon  some  erroneous  view  of  the 
law.  However,  upon  the  case  as  stated  for  the  opinion  of  the  Court, 
there  was  nothing  to  be  done  but  to  examine  the  evidence  minutely, 
with  a view  to  ascertaining  whether  any  of  it  (probable  or  improb- 
able) was  such  as,  if  believed,  would  support  the  conviction.  The 
result  of  my  examination  of  it  is  that  my  answer  to  the  first  ques- 
tion is,  “ no.” 

Masten,  J. : — In  this  case  I have  had  the  opportunity  of  read- 
ing the  judgment  which  has  been  prepared  by  my  brother  Rose.  He 
has  stated  the  facts  at  length  and  they  need  not  here  be  repeated.  I 
have  also,  with  his  judgment  before  me,  carefully  perused  all  the 
evidence,  and  I agreee  in  his  summary  as  far  as  it  goes. 

With  respect  to  the  second  question — viz.,  “ Should  I have 
quashed  the  indictment  on  the  ground  that  the  indictment  disclosed 
no  offences  in  law  for  which  the  defendant  could  properly  be  con- 
victed?”— I concur  in  all  respects  with  the  opinions  expressed  by 
him  and  have  nothing  to  add. 
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The  first  question  submitted  is:  “-Was  there  any  evidence  upon 
which  I could  have  convicted  these  defendants  of  the  offences 
charged  ?” 

I think  that  only  one  offence  is  effectively  charged  in  the  indict- 
ment, namely,  an  offence  against  sec.  284  of  the  Criminal  Code, 
and  on  that  branch  of  the  case  I desire  to  add  a.  few  observations. 

The  case  of  Union  Colliery  Co.  v.  The  Queen , 31  Can.  S.C.E.  81, 
makes  it  plain  that  an  indictment  such  as  is  here  charged  will  lie 
against  a company,  and  the  principle  is  well-established  that  Parlia- 
ment may  forbid  the  doing  of  an  act  and  make  its  commission 
criminal  without  regard  to  the  intent,  knowledge,  or  negligence  of 
the  doer,  and  if  such  legislative  intention  clearly  appears  the  courts 
must  give  effect  to  it  regardless  of  the  intent  of  the  doer,  or  in  this 
case  regardless  of  any  efforts  on  the  defendants5  part  to  avoid  an 
accident:  Regina  v.  Tolson  (1889),  23  Q.B.D.  168.  But  the  lan- 
guage of  secs.  247  and  284  of  our  Criminal  Code  makes  it  plain  that 
such  was  not  the  legislative  intention  when  enacting  those  provi- 
sions. Section  247  provides  that  the  doer  of  the  act  complained  of 
shall  be  criminally  responsible  only  in  case  of  -“  omitting  without 
lawful  excuse  ...  to  take  reasonable  precautions  against,  and 
use  reasonable  care  to  avoid,  such  danger.”  The  question,  therefore, 
upon  which  attention  must  be  concentrated  in  the  present  appeal 
is  this:  Was  .any  evidence  adduced  justifying  a finding  by  the 

Court  below  that  there  was  such  a want  of  reasonable  precaution  or 
of  reasonable  care  on  the  part  of  the  defendant  company  as  to 
render  it  criminally  liable  within  the  meaning  of  secs.  247  and  284 
of  the  Code  ? In  other  words,  was  there  carelessness  on  the  part  of 
the  company  itself  which  ought  to  have  been  recognised  by  it  as  not 
unlikely  to  imperil  human  life  or  occasion  grievous  bodily  harm? 

If  the  conclusion  of  the  Court  below  and  the  conviction  are 
founded  on  the  ground  that  the  machine  in  question  was  inherently 
defective  in  its  construction,  and  that,  without  the  addition  of  the 
further  device  which  has  been  added  under  the  direction  of  Inspec- 
tor Hungerford,  it  was  not  reasonable  for  the  company  to  adopt  and 
install  it,  I am  of  opinion  that  the  evidence  fails  to  disclose  any 
defect  in  the  machine  discoverable  on  inspection.  If  there  was  a 
defect  it  was  latent  and  only  appeared  upon  using  the  machine.  It 
is  undisputed  in  evidence  that  the  defendant  company  purchased 
the  machine  from  a firm  of  responsibility  and  reputation  who  are 
engaged  in  the  manufacture  of  these  machines  on  a large  scale,  and 
further  that  a large  number  of  those  machines  have  been  for  some 
time  and  are  in  use;  and  that  no  report  has  ever  been  received  that 
these  machines  have  failed  to  perform  their  functions  satisfactorily 


49 


App.  Div. 

1923. 

Rex 

v. 

Canadian 

Allis- 

Chalmers 

Limited. 

Hasten,  J. 


4 — 54  o.l.r. 


50 


App.  Div. 
1923. 

Rex 

v. 

Canadian 

Allis- 

Chalmers 

Limited. 

Masten,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

or  have  improperly  “ dumped  **  their  loads  in  the  way  in  which  this 
machine  is  said  to  have  done. 

The  evidence  is  clear  and  undisputed  that  Mr.  Grant,  the  shop 
engineer,  and  Mr.  Jones,  his  assistant,  are  the  experts  having  charge 
of  such  matters  in  the  defendants*  foundry;  that  they  are  experi- 
enced and  properly  qualified  for  their  duties;  that  they  inspected 
this  machine  on  its  arrival  and  put  it  in  working  order;  that  no 
defect  was  discovered;  that  after  being  put  in  order  it  operated 
perfectly  for  about  three  weeks ; that  at  the  end  of  that  time  owing 
to  lack  of  oil  the  parts  worked  too  stiffly  so  that  it  failed  to  “ grab  ** 
its  load  and  spilled  it  in  the  pit  without  closing;  that  this  was 
remedied,  and  no  defect  in  construction  was  then  or  had  been 
previously  discovered;  and  the  result  is  that  the  defect  (if  any)  was 
a hidden  defect  not  discoverable  on  inspection  by  experts.  The 
failure  of  these  experts  to  discover  such  a defect  in  construction  (if 
it  existed)  does  not  afford  any  evidence  of  want  of  reasonable  pre- 
caution or  reasonable  care  on  the  part  of  the  company,  who  employed 
men  properly  qualified  to  look  after  this,  department. 

The  purchase  of  such  a machine  from  a reputable  and  well- 
recognised  firm,  and  its  examination  and  inspection  in  the  manner 
stated,  would  render  the  defendant  company  immune  from  liability 
in  a civil  action,  and  in  my  opinion  clearly  establish  in  a criminal 
action  reasonable  precaution  on  the  part  of  the  defendant  company. 
I am,  therefore,  of  opinion  that  there  is  no  evidence  to  render  the 
company  liable  for  adopting  and  installing  the  machine  under  the 
circumstances  disclosed. 

If  the  trial  Judge  found  that  the  want  of  reasonable  precaution 
or  care  on  the  part  of  the  company  consisted  in  continuing  to  use 
the  machine  in  question  after  it  had  improperly  “ dumped/*  without 
adding  to  it  such  a device  as  has  since  been  installed,  I think  there 
is  no  evidence  to  support  such  a finding  as  against  the  company. 

I agree  with  the  view  of  my  brother  Rose  that  it  must  be  taken 
that  on  certain  occasions,  subsequent  to  the  time  when  the  machine 
failed  from  lack  of  oil,  it  proved  defective  and  improperly  “dumped** 
its  load,  but  the  evidence  fails  to  disclose  any  report  of  these  failures 
to  Grant,  Jones,  or  any  other  officer  of  the  company  having  autho- 
rity to  stop  the  operations  of  the  machine  or  cause  it  to  be  put  right. 
On  the  contrary,  the  evidence  of  all  the  witnesses  is  unanimous 
that  no  such  notice  was  given,  and  that  neither  Grant  nor  Jones  nor 
any  other  officer  of  authority  was  informed  of  this  improper  dump- 
ing. 

In  order  that  there  may  be  a conviction  there  must,  in  my 
opinion,  be  no  reasonable  doubt  that  the  company  itself  failed  to 
take  proper  precautions  against  and  use  reasonable  care  to  avoid  the 
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danger  in  question,  and  I think  that  the  failure  of  the  men  operat- 
ing the  machine  to  report  the  apparent  defect  was  not  negligence 
of  the  company  itself  but  personal  negligence  of  these  men.  In 
negligently  omitting  to  do  so  the  workmen  were  acting  in  that 
respect  contrary  to  the  instructions  of  the  company ; and  in  omitting 
to  report  they  were  not  acting  for  or  on  behalf  of  the  company. 
Their  negligence  was  not  for  the  company’s  benefit,  but  in  opposi- 
tion to  its  instructions.  The  true  position  is  that,  through  their 
own  personal  negligence  and  for  their  own  convenience,  they  omitted 
to  do  what  they  ought  to  have  done  and  what  the  company  had 
ordered  them  to  do. 

For  these  reasons,  as  well  as  for  those  mentioned  by  my  brother 
Rose,  I am  of  opinion  that  the  first  question  should  be  answered  in 
the  negative. 

Mulock,  C.J.Ex.,  and  Kelly,  J.,  agreed  with  Master,  J. 

Okde,  J. : — The  evidence  has  been  so  fully  and  carefully 
analysed  by  my  brother  Rose  that  it  is  unnecessary  to  repeat  it  here. 
The  indictment  in  form  contains  two  counts,  and  has  been  treated 
by  the  learned  County  Court  Judge  as  charging  two  distinct 
offences,  one  in  respect  of  each  count.  And  upon  the  argument 
before  us  the  charges  were  discussed  upon  the  footing  that  they  had 
been  laid  under  secs.  247  and  284  of  the  Criminal  Code  respectively. 
The  two  charges  in  the  indictment  are  as  follows 

“ For  that  the  said  Canadian  Allis- Chalmers  Limited,  in  the 
month  of  January  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  twenty-one  at  the  city  of  Toronto  in  the  said  county  unlaw- 
fully was  guilty  of  an  indictable  offence  in  that  the  said  Canadian 
Alfis-Chalmers  Limited  had  then  and  there  under  its  charge  or 
under  its  control  certain  inanimate  things,  to  wit  a crane  and 
bucket,  the  said  inanimate  things  being  such  that  they  might  in  the 
absence  of  precaution  or  care  endanger  human  life  and  thereby  the 
said  Canadian  Allis- Chalmers  Limited  became  and  was  under  a 
legal  duty  to  take  reasonable  precautions  against  and  use  reason- 
able care  to  avoid  such  danger  but  that  the  said  Canadian  Allis- 
Chalmers  Limited  then  and  there  omitted  without  lawful  excuse  to 
perform  such  duty  contrary  to  the  Criminal  Code.  And  further 
that  the  said  Canadian  Allis-Chalmers  Limited  at  the  time  and 
place  aforesaid  did  by 'an  unlawful  act  or  by  operating  or  using  a 
crane  and  bucket  negligently  or  by  omitting  while  operating  or 
using  such  crane  and  bucket  to  do  what  was  its  duty  to  do  cause 
grievous  bodily  injury  to  George  ILearst  contrary  to  the  Criminal 
Code.” 

Sections  247  and  284  of  the  Criminal  Code  are  as  follows : — 
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“ 247.  Every  one  who  has  in  his  charge  or  nnder  his  control 
anything  whatever,  whether  animate  or  inanimate,  or  who  erects, 
makes  or  maintains  anything  whatever  which,  in  the  absence  of 
precaution  or  care,  may  endanger  human  life,  is  under  a legal  duty 
to  take  reasonable  precautions  against,  and  use  reasonable  care  to 
avoid,  'such  danger,  and  is  criminally  responsible  for  the  conse- 
quences of  omitting,  without  lawful  excuse,  to  perform  such  duty/’ 

“ 284.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years’  imprisonment  who,  by  any  unlawful  act,  or  by  doing 
negligently  or  omitting  to  do  any  act  which  it  is  his  duty  to  do, 
causes  grievous  bodily  injury  to  any  other  person.” 

Were  it  not  for  the  high  authority  from  which  the  contrary  may 
be  inferred  I would  have  regarded  sec.  247  merely  as  defining  the 
nature  or  extent  of  the  duty  laid  upon  any  person  in  charge  or 
control  of  something  which  in  the  absence  of  care  may  endanger 
human  life,  and  not  as  in  itself  creating  any  criminal  offence.  Nor 
would  I have  thought  that  the  declaration  that  that  person  “ is 
criminally  responsible  for  the  consequences  of  omitting,  without 
lawful  excuse,  to  perform  such  duty,”  standing  alone,  created  or  was 
intended  to  create  any  criminal  offence,  but  that  the  offences  them- 
selves must  be  sought  either  in  some  other  provision  of  the  Code  or 
in  the  common  law.  In  the  leading  case  of  Union  Colliery  Co.  v. 
The  Queen , 31  Can.  S.C.R.  81,  the  indictment  not  only  set  forth 
the  alleged  negligence,  which  consisted  in  the  failure  on  the  part  of 
the  accused  company  to  use  reasonable  hare  in  maintaining  a certain 
railway  bridge,  but  also  alleged  that  in  consequence  of  that  negli-  „ 
gence  certain  men  were  killed.  There  appears  to  have  been  some 
discussion  as  to  whether  the  offence  described  in  the  indictment  did 
not  come  within  certain  other  sections  of  the  Code,  namely,  those 
relating  to  public  nuisances  and  also  what  are  now  secs.  283  and 
284  (251  and  252  in  the  Code  of  1892).,  but  the  judgment  of  the 
Supreme  Court  of  Canada,  at  p.  87,  clearly  treats  the  offence  as 
being  completely  covered  by  sec.  247  (then  213)  quite  independently 
of  any  other  provisions  of  the  Code,  and  the  head-note  so  states. 

In  that  case  the  consequences  resulting  from  the  negligence  of  the 
accused  consisted  of  bodily  injury  to  certain  persons.  The  fact  that 
the  omission  to  perform  the  required  duty  might  have  justified  an 
indictment  for  manslaughter  in  the  case  of  an  individual  was  held 
to  be  no  ground  for  quashing  the  indictment  against  a corporation, 
which  presumably  cannot  be  indicted  for  that  offence.  But  there 
was  in  that  case  a consequence  resulting  from  the  negligence  which 
did  endanger  the  safety  of  persons  upon  a railway  (sec.  283),  and 
did  cause  grievous  bodily  injury  to  another  person  (sec.  284),  so 
that  there  was,  quite  apart  from  sec.  247  (then  213),  an  indictable 
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offence  under  either  of  these  two  sections ; and  upon  the  trial  of  the 
charge  under  either  section  the  provisions  of  sec.  247  would  then 
come  into  play. 

If  the  “ consequences  ” resulting  from  negligence  are  to  be 
confined  to  those  injuries  to  which  criminal  responsibility  already 
attaches  either  by  virtue  of  some  other  section  of  the  Code  or  at 
common  law,' then  no  substantial  difficulty  arises  in  treating  sec. 
247  as  constituting  a distinct  offence;  but,  if  it  is  to  be  so  treated 
independently  of  any  such  limitation  of  the  consequences,  then 
there  is  difficulty  at  once.  Will  every  consequence  entail  criminal 
responsibility?  If  I leave  a horse  and  carriage  standing  unfast- 
ened in  a city  street,  and  the  horse  taking  fright  from  a passing 
motor  car  runs  away  and  injures  another  person,  I may  be  guilty 
of  a lack  of  reasonable  care  in  not  fastening  the  horse  to  a hitch- 
ing post  or  to  a weight,  and,  therefore,  of  a criminal  offence, 
because  the  consequence  of  my  neglect  is  the  physical  injury  to 
another.  But  suppose  some  person,  seeing  the  runaway  horse 
approaching,  for  the  sake  of  safety  turns  down  a side  street  and 
is  thereby  put  to  some  inconvenience,  or  is  badly  frightened,  but 
physically  uninjured,  or  in  avoiding  a collision  with  my  horse 
breaks  a wheel  of  his  vehicle  by  making  too  sudden  a turn,  there 
is  in  such  a case  a consequence  of  my  omission  to  perform  my 
duty,  but  should  I be  criminally  responsible  at  all  under  sec. 
247  ? It  is  difficult  to  believe  that  I should,  and  yet  if  the  section 
is  to  be  regarded  as  creating  an  independent  offence,  I do  not  see 
on  what  principle  the  consequence  which  entails  criminal  responsi- 
bility is  to  be  distinguished  from  one  which  does  not.  It  is  not 
clear  whether  this  aspect  of  the  matter  was  discussed  before  the 
Supreme  Court  of  Canada  in  the  Union  Colliery  case,  but  in  the 
Court  of  Appeal  of  British  Columbia  Drake,  J.,  Martin,  J.,  and 
Irving,  J.  (who  concurs  with  Drake,  J.),  expressly  hold  that  sec. 
247  (then  213)  merely  laid  down  a principle  of  responsibility, 
and  did  not  of  itself  create  an  offence  : Regina  v.  Union  Colliery 
Co.  (1900),  7 B.C.R.  247,  at  pp.  255  and  257. 

In  the  present  case,  the  first  count  of  the  indictment,  while 
alleging  the  duty  to  take  precautions  and  its  omission,  fails  to 
allege  any  consequences  whatever.  Now  sec.  247  attaches  no 
criminal  responsibility  to  the  negligence  itself  but  to  the  conse- 
quence, and  I am  unable  to  see  how  the  section  can  create  criminal 
responsibility  for  a negligent  omission  to  perform  the  duty 
required  by  the  section,  however  reprehensible  that  omission  may 
be,  if  no  harm  follows.  In  the  example  I have  already  given  of 
the  unfastened  horse  and  carriage,  if  when  I come  out  to  the 
street  and  resume  control  of  the  horse,  no  harm  has  been  done,  is 
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there  anything  in  the  Criminal  Code  or  in  the  common  law  to 
subject  me  to  a criminal  prosecution?  I may  perhaps  have 
broken  some  other  law,  perhaps  some  municipal  by-law  imposing 
a penalty  for  leaving  a horse  in  the  street  unfastened,  but  not  the 
Criminal  Code. 

I observe  that  in  the  notes  to  sec.  247  in  Tremeear’s  Annotated 
Criminal  Code,  1919,  the  indictment  in  Rex  v.  Michigan  Central 
R.R.  Co.  (1907),  17  Can.  Crim.  Cas.  483,  is  given  as  an  example 
of  an  indictment  under  this  section.  But  the  form  in  that  case 
is,  in  my  judgment,  not  a safe  one  to  follow.  The  first  count 
charged  a common  nuisance,  but,  had  a motion  been  made  to 
quash  the  second  count,  which  was  limited  merely  to  the  allegation 
of  a lack  of  care  in  the  carriage  of  explosives  endangering  human 
life,  and  contained  no  allegations  as  to  the  resulting  consequences, 
the  charge  could  not  have  been  sustained  without  amendment. 
The  fact  was,  as  is  disclosed  by  the  statement  of  Riddell,  J.,  when 
pronouncing  sentence,  that  the  dynamite  had  exploded  and  killed 
two  men  and  injured  40  others.  The  railway  company  appar- 
ently raised  no  objection  to  the  form  of  the  indictment,  and 
pleaded  guilty.  Any  objection  would  doubtless  have  been  met  by 
an  amendment  or  by  preferring  a new  indictment  before  the  grand 
jury.  The  case  can  hardly  be  considered  an  authority  as  to  the 
sufficiency  of  the  indictment  in  point  of  form  or  substance. 

The  expression  “ criminal  negligence  ” is  often  used  to  char- 
acterise criminal  offences  involving  negligence,  but  I am  aware 
of  no  such  offence  strictly  speaking.  There  was  not  at  common 
law  any  criminal  liability  resulting  from  mere  negligence,  how- 
ever gross  and  reprehensible,  unless  injury  had  resulted  in  conse- 
quence of  it.  Even  in  those  cases  where  at  common  law  a parent 
or  master  might  be  charged  with  negligence  in  failing  to  provide 
food  or  shelter  or  medicine  for  a child  or  an  apprentice  so  as  to 
endanger  health  or  life,  there  must  have  already  resulted  some 
bodily  harm,  such  as  an  impairment  of  health,  before  the  neglect 
became  criminal.  Mere  anticipated  danger  was  not  sufficient. 
Sections  243,  246,  and  248 ' appear  to  define  the  principles  to  be 
applied  in  cases  of  this  sort,  but  no  other  provisions,  like  secs. 
247  and  248  for  example,  create  or  define  criminal  offences  which 
may  result  from  the  failure  to  conform  to  those  principles. 

I must  conclude,  therefore,  that  the  first  count  of  the  indict- 
ment here  does  not  in  terms  set  forth  any  criminal  offence  what- 
ever against  the  appellant  company,  and  for  that  reason  ought 
to  have  been  quashed.  If  its  allegations  were  sufficiently  con- 
nected with  those  in  the  second  count,  then,  perhaps,  they  might 
be  allowed  to  stand,  not  as  charging  a separate  offence,  but  as  an 
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averment  by  way  of  inducement  with  respect  to  that  alleged  in 
the  second  count,  so  that  the  two  paragraphs  of  the  indictment 
would  then  constitute  one  count  only. 

Whether  we  regard  this  indictment  as  charging  one  offence 
only  under  sec.  284,  or  as  including  (after  due  amendment)  a 
separate  charge  under  sec.  247  (assuming  that  the  effect  of  the 
Union  Colliery  decision  is  to  permit  it),  I agree  with  the  conclu- 
sions of  my  brothers  Masten  and  Rose  that  there  was  no  evidence 
on  which  to  convict  the  accused  company.  The  point  is,  in  my 
judgment,  narrowed  down  to  the  question  whether  there  was 
brought  home  to  the  company  itself,  or  to  any  officer  of  the  com- 
pany in  such  a position  of  authority  as  to  represent  the  company 
itself  for  that  purpose,  any  notice  of  the  alleged  defective  con- 
dition of  the  bucket  which  caused  the  injury  on  the  day  the  acci- 
dent happened  so  as  to  carry  with  it  the  imputation  of  negligence 
in  not  giving  orders  to  stop  using  it.  Had  the  foundry  been  the 
property  of  an  individual  instead  of  a corporate  body,  could  that 
individual  have  been  found  guilty  upon  the  evidence  adduced  by 
the  Crown?  Unless  one  is  to  be  made  criminally  responsible  for 
the  negligence  of  one’s  employees,  I cannot  see  on  what  principle 
an  individual  owner  could  have  been  convicted  under  the  circum- 
stances of  this  case.  While  the  parallel  between  an  individual 
and  a company  cannot  be  carried  to  its  ultimate  limit,  because 
in  the  case  of  a company  the  negligence  of  the  directors  or  of 
certain  officers  must  necessarily  be  treated  as  that  of  the  company, 
yet  there  must  be  a line  drawn  between  those  in  authority  and 
those  who  are  not.  Without  saying  where  that  line  must  be 
drawn  (and  it  must  depend  upon  the  circumstances  of  each  case, 
the  character  and  magnitude  of  the  company’s  business,  and  the 
authority  delegated  by  the  directors  to  the  managing  officers  of 
the  company),  I am  not  prepared  to  hold  that  the  negligence  of 
a minor  servant  of  the  company,  even  though  he  may  be  invested 
with  some  authority,  such  as  that  of  a foreman  over  a gang  of 
men,  is  to  be  regarded  as  the  criminal  negligence  of  the  company. 
I can  see  no  reason  for  placing  a corporate  body  in  any  lower 
position  in  this  regard  than  an  individual.  The  first  question  in 
the  reserved  case  should,  therefore,  be  answered  in  the  negative. 

My  answer  to  the  second  question  is  sufficiently  disclosed  by 
t}ie  earlier  portion  of  this  judgment. 
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[IN  CHAMBERS.] 

Corrigan  v.  City  of  Toronto. 

Costs — Taxation — Counsel  Fees — Quantum — Appeal — Question  of  Prin- 
ciple— Two  Defendants  Properly  Severing  in  their  Defences — Right 
of  each  Defendant  to  Indemnify  in  Respect  of  Costs  without  Dis- 
tinction as  to  Part  Taken  at  Trial  or  on  Appeal — Objections  to 
Taxation — Rule  681. 

An  action  against  a city  corporation  and  a contracting  company  for 
damages  alleged  to  have  been  sustained  by  the  plaintiff  by  the 
lowering  of  the  level  of  a pond,  as  a result  of  certain  drainage 
works  being  carried  out  by  the  city  corporation  through  their  co- 
defendants, was  at  the  trial  dismissed,  and  an  appeal  to  the  Appel- 
late Division  was  also  dismissed,  both  with  costs  to  the  defendants, 
who  severed  in  their  defences,  and  were  represented  throughout  by 
separate  counsel.  The  taxing  officer,  when  taxing  the  bill  of  the 
defendant  contracting  company,  allowed  less  than  he  allowed  to  the 
other  defendants,  looking  at  the  evidence  to  see  what  part  was 
taken  by  counsel  for  the  company  at  the  trial:  — 

Held,  that  the  company  were  entitled  to  be  represented  by  separate 
counsel  and  to  be  indemnified  as  to  their  costs;  the  amount  was  not 
to  be  measured  by  any  comparison  of  the  relative  portions  of  time 
taken  by  the  respective  counsel  for  the  defendants,  but  by  what 
protection  the  company  were  entitled  to  obtain  by  having  counsel 
represent  their  interests  at  the  trial  and  on  the  appeal. 

Upon  appeal  from  the  taxation  the  allowances  for  counsel  fees  at  the 
trial  and  upon  the  appeal  to  the  Appellate  Division  were  increased. 
The  Court  will  not  interfere  with  the  officer’s  discretion  when  the 
question  is  only  one  of  quantum;  but  here  the  taxing  officer  had 
misconceived  the  principle  upon  which  he  should  have  proceeded. 
Rule  681  does  not  require  that  the  grounds  and  reasons  shall  be  set 
forth  in  the  objections  to  the  taxation  delivered  under  that  Rule — 
the  purpose  is  simply  to  identify  the  items  which  may  become  the 
subject  of  an  appeal. 

Simmons  v.  Storer  (1880),  14  Ch.D.  154,  and  Campbell  v.  Baker  (1905), 
9 O.L.R.  291,  referred  to. 

An  appeal  by  the  defendants  Jennings  and  Ross  Limited  from 
the  taxation,  by  the  principal  taxing  officer,  of  their  costs  of  this 
action  ordered  to  be  paid  to  them  by  the  plaintiff. 

April  20.  The  appeal  was  heard  by  Orde,  J.,  in  Chambers. 

J*ohn  Jennings , K.C.,  for  the  defendants  Jennings  and  Ross 
Limited. 

W.  J.  Elliott , K.C.,  for  the  plaintiff. 

April  28.  Orde,  J. This  was  an  action  against  the  Cor- 
poration of  the  City  of  Toronto  and  Jennings  and  Ross  Limited 
for  damages  alleged  to  have  been  sustained  by  the  lowering  of  the 
level  of  Small’s  pond  as  a result  of  certain  drainage  works  being 
carried  out  by  the  city  corporation  through  their  contractor  co- 
defendants.  The  trial  occupied  the  greater  part  of  three  days, 
and  in  the  result  the  action  was  dismissed  with  costs  (18  O.W.N. 
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228).  An  appeal  by  the  plaintiff  to  the  Appellate  Division  was 
also  dismissed  with  costs  (20  O.W.N.  329).  At  the  trial  and  on 
the  appeal  the  defendants  were  represented  by  separate  counsel. 

Upon  the  taxation  of  the  bill  of  costs  of  Jennings  and  Ross, 
the  taxing  officer’s  allowances  in  respect  of  four  items  were 
objected  to,  viz. : — 

1.  Preparation  for  trial,  $50,  allowed  at  $30. 

2.  Counsel  fee  on  examination  of  an  officer  of  defendant  com- 
pany, occupying  three  and  a half  hours,  $50,  allowed  at  $10. 

3.  Counsel  fee  at  trial  (covering  attendances  on  two  days 
when  adjourned  at  plaintiff’s  request  and  three  subsequent  days 
during  trial),  $600,  allowed  at  $175. 

4.  Counsel  fee  on  appeal  to  Appellate  Division,  partial  argu- 
ment on  one  day,  and  completed  on  a subsequent  day  after  con- 
sideration by  counsel  of  court’s  suggestion  as  to  passing  of  by-law, 
$300,  allowed  at  $150. 

The  appealing  defendants  say  that  the  taxing  officer  has  com- 
pletely misconceived  the  position  which  the  defendants  occupied 
throughout  the  litigation,  having  treated  them  as  following  in  the 
wake  of  the  city  corporation,  and  their  counsel  as  having  in  effect 
held  merely  a watching  brief  at  the  trial,  and  in  the  Appellate 
Division. 

The  taxing  officer’s  certificate  states  that  the  objections  relate 
solely  to  quantum , but  he  also  certifies  that  the  amounts  allowed 
were  fixed  after  hearing  arguments  on  behalf  of  both  parties 
“ and  after  I had  gone  over  the  evidence  with  a view  of  ascer- 
taining the  part  taken  by  counsel  for  these  defendants  at  the  trial.” 
It  is  because  this  method  of  endeavouring  to  arrive  at  the  part 
played  by  these  defendants-  in  the  action  is  misleading  that  the 
defendants  have  appealed. 

If  the  only  question  involved  in  an  appeal  from  taxation  is 
one  of  quantum , the  Court  will  not  interfere  with  the  taxing 
officer’s  discretion  unless  his  error  is  a gross  one.  But  all  objec- 
tions to  taxation  necessarily  involve  quantum , and  from  a prac- 
tical standpoint  that  must  always  be  the  chief  question  to  the 
parties  interested.  But  here  there  is  more  involved  than  that. 
The  question  is  whether  the  taxing  officer  properly  appreciated 
the  position  of  the  defendants  Jennings  and  Ross  throughout  the 
litigation.  I do  not  see  how  the  fact  that  upon  a mere  perusal 
of  the  evidence  it  appears  that  counsel  for  these  defendants  took 
very  little  part  in  the  examination  or  cross-examination  of  wit- 
nesses can  be  any  criterion  of  the  value  of  his  service  to  his  clients, 
or  of  the  part  which  he  played  at  the  trial.  A trial  might  last 
several  days  and  be  concluded  in  the  defendant’s  favour  and  his 
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counsel  might  quite  properly  have  asked  no  questions  in  cross- 
examination  and  have  called  no  witnesses. 

Jennings  and  Ross  were  entitled  to  be  represented  by  separate 
counsel.  It  may  be  true  that  they  stood  or  fell  with  the  city 
corporation;  but,  when  the  trial  Judge  suggested,  at  the  close  of 
the  plaintiff’s  case,  that  the  action  might  be  dismissed  as  against 
them,  counsel  for  the  plaintiff  strongly  opposed  the  suggestion 
and  urged  that  the  contractors  were  equally  liable  with  the  city. 
After  witnesses  had  been  fully  cross-examined  by  counsel  for  the 
city  corporation,  who  was  Mr.  Jennings’s  senior,  Mr.  Jennings 
quite  properly  refrained  from  going  over  the  ground  again;  he 
would  probably  have  been  stopped  by  the  trial  Judge  had  he 
attempted  to  do  so.  But  I cannot  see  how  this  fact  made  him 
in  any  sense  the  holder  of  a watching  brief.  It  is  the  defendants 
Jennings  and  Ross  who  are  to  be  indemnified  as  to  their  costs; 
and,  in  my  judgment,  the  amount  is  not  to  be  measured  by  any 
comparison  of  the  relative  portions  of  time  taken  by  the  respective 
counsel  for  the  defendants,  but  by  wh&t  protection  Jennings  and 
Ross  were  entitled  to  obtain  by  having  counsel  represent  their 
interests  at  the  trial,  and  on  the  appeal. 

Mr.  Elliott  has  referred  me  to  certain  cases,  but  they  merely 
establish  the  principle  that  the  Court  will  not  interfere  with  the 
taxing  officer’s  discretion  when  the  question  is  only  one  of  quan- 
tum. I think  that  here  the  taxing  officer  has  misconceived  the 
principle  upon  which  he  should  have  proceeded,  and  has  over- 
looked the  fact  that  these  defendants  were  entitled  to  appear 
separately  and  to  be  indemnified^  if  not  wholly,  at  least  almost  as 
fully,  as  if  they  had  been  the  sole  defendants. 

Mr.  Elliott  raised  the  point  that  the  objections  to  taxation 
delivered  under  Rule  681  did  not  set  forth  the  grounds  of  objec- 
tions. As  a matter  of  fact  they  do  say  that  the  allowances  are 
inadequate.  But  Rule  681  only  calls  for  objections  specifying 
concisely  the  items  objected  to,  and  it  was  held,  under  the  corre- 
sponding English  Rule,  in  Simmons  v.  Storer  (1880),  14  Ch.  D. 
154,  that  it  was  not  necessary  to  set  forth  any  reasons.  The 
English  Rule  has  since  been  amended  by  requiring  the  objections 
to  set  forth  not  only  the  items  but  the  grounds  and  reasons  for 
the  objections.  The  purpose  of  our  Rule  is  simply  to  identify 
the  items  which  may  become  the  subject  of  an  appeal.  See  Camp- 
bell v.  Baker  (1905),  9 O.L.R.  291. 

As  to  the  first  two  items,  while  I think  the  taxing  officer  might 
reasonably  have  allowed  more  than  he  did,  I do  not  feel  disposed 
to  increase  the  allowances.  Ten  dollars  for  attending  three  and 
a half  hours  on  an  examination  for  discovery  seems  inadequate. 
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but  there  is  a difference  between  attending  while  an  officer  of  a 
company  is  being  examined  by  your  opponent,  where  very  junior 
counsel  may  do  all  that  is  necessary,  and  attending  to  conduct 
the  examination  of  your  opponent. 

As  to  items  3 and  4,  I think  that  the  counsel  fee  at  the 
trial  should  be  increased  to  $40 0,  and  that  upon  the  appeal  to  the 
Appellate  Division  to  $200. 

The  appellants  will  also  get  their  costs  of  this  appeal. 


[JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.] 

Ross  v.  Canadian  Bank  of  Commerce. 

Partnership — Promissory  Notes  Made  by  Trustee  for  Syndicate — Lia- 
bilities Incurred  by  Syndicate — Whether  Binding  on  Member  of  Syn- 
dicate as  Partner  or  Joint  Adventurer. 

The  judgment  of  a Divisional  Court  dismissing  an  appeal  from  the 
judgment  of  Rose,  J.,  in  Canadian  Bank  of  Commerce  v.  Patricia 
Syndicate  (1921),  51  O.L.R.  42,  was  affirmed,  and  the  appellant  R., 
one  of  the  defendants  in  the  original  action,  was  held  liable  for 
debts  incurred  by  a syndicate  composed  of  himself  and  another, 
formed  to  carry  on  the  business  of  developing  mines. 

It  was  immaterial  whether  the  combination  was  called  a partnership 
or  a joint  adventure — probably  it  was  a partnership — but  in  any  case 
it  was  a combination,  and  it  was  part  of  the  terms  upon  which  the 
combination  was  made  that  a business  should  be  carried  on  and  lia- 
bilities should  be  incurred;  and  liabilities  incurred  by  the  combina- 
tion or  by  a member  on  its  behalf,  within  the  limit  of  the  adventure, 
bound  both  members,  and  not  only  the  one  by  whom  the  liability  was 
actually  incurred. 

Cox  v.  Hickman  (1860),  8 H.L.C.  268,  306,  applied  and  followed. 

An  appeal  by  Sir  Charles  Ross,  one  of  the  defendants  in  the 
original  action,  from  the  judgment  of  the  Second  Divisional  Court 
of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario  (14th 
November,  1921,  unreported)  affirming  the  judgment  of  Rose,  J., 
sub  no m.  Canadian  Bank  of  Commerce  v.  Patricia  Syndicate  (1921) , 
51  O.L.R.  42. 

The  appeal  was  heard  by  a Board  composed  of  Viscount  Cave, 
L.C.,  Viscount  Haldane,  Lobd  Parmooe,  Lord  Phillimore, 
and  Lord  Carson. 

Sir  John  Simon , K.C.,  and  Cyril  Asquith , for  the  appellant. 

Upjohn , K.C.,  Glyn  Osier , K.C.,  and  Geoffrey  Lawrence , for  the 
Canadian  Bank  of  Commerce,  respondents. 

May  1.  The  judgment  of  the  Board  was  delivered  by  the  Lord 
Chancellor: — The  action  was  brought  by  the  present  respondents 
upon  a number  of  promissory  notes  given  to  them  by  the  Patricia 
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Syndicate,  by  0.  A.  O’Connell,  who  is  described  in  the  promissory 
notes  as  the  trustee  of  the  Patricia  Syndicate.  The  action  was 
brought,  not  only  against  the  Patricia  Syndicate,  but  also  against 
the  present  appellant.  Sir  Charles  Ross;  and  the  question  in  the 
action  was  whether  Sir  Charles  Ross  was  or  was  not  liable  on  the 
promissory  notes.  Mr.  Justice  Rose,  in  a full  and  careful  judg- 
ment, held  him  to  be  liable,  and  that  decision  was  affirmed  by  the 
Appellate  Division  without  any  written  reasons  being  given. 

The  facts  may  be  stated  quite  shortly.  Mr.  O’Connell  took  an 
option  in  respect  of  certain  mining  properties  at  Boston  Creek. 
The  terms  on  which  he  took  that  option  were  clearly  stated  in  an 
agreement  dated  the  20th  July,  1917,  the  short  effect  of  which 
was  as  follows.  He  took  an  option  to  buy  the  mining  properties  in 
consideration  partly  of  the  payment  of  $125,000  in  cash  and  partly 
of  the  transfer  of  shares  of  the  value  of  $208,333  in  a company 
to  be  formed.  He  was  to  be  entitled  to  take  immediate  possession 
of  the  mining  claims  with  the  right  to  carry  on  mining  opera- 
tions upon  them,  and  to  dispose  of  the  ore  got  or  the  metal  obtained 
from  the  ore;  but  the  profits  derived  from  those  operations,  after 
deducting  certain  charges,  were  to  be  paid  to  the  owners  of  the 
property  on  account  of  the  cash  purchase-price  until  the  whole 
should  have  been  paid.  When  the  cash  purchase-price  had  been 
paid,  he  was  to  form  the  company  and  was  to  procure  the  allot- 
ment to  the  property-owners  of  the  agreed  number  of  shares;  and 
the  balance  of  the  consideration  obtained  from  the  company 
would,  of  course,  belong  to  him.  Mr.  O’Connell  put  this  matter 
before  Sir  Charles  Ross,  who  (to  use  a neutral  term  for  the  moment) 
agreed  to  go  into  the  matter  with  him,  and  in  fact  provided  the 
deposit  on  the  option,  a sum  of  $2,000  in  cash.  The  terms  upon 
which  Sir  Charles  Ross  went  into  the  matter  rested  for  a time  upon 
a verbal  agreement;  but  fortunately  they  were  ultimately  put  into 
writing,  and  in  fact  they  were  put  into  writing  twice  over.  The 
first  written  agreement  between  the  parties  was  dated  the  9th 
April,  1918.  That  agreement  recited  that  O’Connell  was  the 
recorded  owner  of  an  option  upon  certain  mining  property  situated 
at  Boston  Creek  and  being  operated  under  the  name  of  the 
“ Patricia  Syndicate;”  that  O’Connell  had  been  engaged  in  the 
development  of  the  mining  properties  in  question  with  moneys 
advanced  by  Sir  Charles  Ross;  and  that  the  development  and 
advancement  of  moneys  had  been  made  under  a verbal  agreement 
and  understanding  as  to  the  present  and  future  proportionate 
ownership  of  the  option  for  the  properties;  and  then  followed  the 
clauses  of  the  agreement  entered  into  by  the  parties.  By  clause  1 
Sir  Charles  Ross,  having  already  advanced  $75,000,  was  to  advance 


LIV.] 


ONTARIO  LAW  REPORTS. 


61 


a further  sum  of  $25,000  when  required  to  do  so  by  O’Connell.  By 
clause  2 it  was  declared  that  Mr.  O’Connell  assigned  and  trans- 
ferred to  Sir  Charles  Ross  50  per  cent,  of  all  the  interest  which 
Mr.  O’Connell  had  or  might  have  in  and  to  the  option,  and  in  and 
to  all  rights  he  had  or  might  have  in  the  business  so  conducted 
under  the  name  of  the  Patricia  Syndicate.  By  clause  3 it  was  pro- 
vided that,  should  Sir  Charles  Ross  advance  moneys  in  excess  of  the 
$100,000  specified,  it  should  be  in  the  form  of  a loan  to  the  busi- 
ness known  as  the  Patricia  Syndicate,  and  should  be  repaid  or 
secured  before  either  of  the  parties  drew  from  the  said  business 
any  other  sums  as  profits  or  by  way  of  the  purchase  of  such  treasury 
stock  as  was  thereinafter  provided  for.  Then  by  clause  4 it  was 
provided  that  a corporation  should  be  formed  for  the  carrying  on 
of  the  said  business  either  under  the  option  or  under  the  owner- 
ship of  the  mining  properties  (should  the  option  be  taken  up),  and 
that  both  the  parties  should  assign  their  interests  in  the  syndi- 
cate and  the  option  on  the  mining  properties,  to  the  corporation, 
upon  the  terms  that  of  the  total  stock  of  the  corporation  (which 
was  fixed  at  $2,000,000)  $1,000,000  should  go  to  Sir  Charles  Ross, 
$416,667  to  O’Connell,  and  $208,333  to  the  vendors  as  part  of  the 
purchase-money  for  the  property,  the  remaining  $375,000  being 
at  the  disposal  of  the  directors.  Then  clause  5 is  in  these  words : 
“ The  purpose  and  intent  of  this  agreement  is  to  make  definite  the 
terms  and  conditions  under  which  the  parties  hereto  have  been 
carrying  on  the  above  described  business,  and  to  carry  into  effect  a 
verbal  agreement  to  which  reference  has  been  heretofore  made.” 
Apparently  Sir  Charles  Ross  was  not  satisfied  with  the  terms  of 
that  agreement,  and  a substituted  agreement  was  made  on  the  2nd 
May,  1918.  The  recitals  differed  somewhat  from  those  in  the 
April  agreement,  but  the  operative  clauses  were  in  substance  the 
same.  In  particular  the  provisions  of  clauses  3 to  5 of  the  agree- 
ment of  April  were  reproduced  with  nothing  more  than  verbal 
alterations  in  the  agreement  of  May. 

What,  then,  was  the  effect  of  these  agreements?  It  appears 
to  their  Lordships  to  be  this:  that  both  before  and  after  the 
agreements  these  two  persons  joined  together  to  form  the  Patricia 
Syndicate;  that  the  purpose  of  the  Patricia  Syndicate  was  to 
carry  on  the  business  of  developing  the  mines;  and  that  both 
, parties  agreed,  when  the  process  of  development  had  been  com- 
pleted, to  transfer  the  property  to-  a company  and  to  take  their 
profit  in  the  form  of  shares  in  that  company.  That  was  a com- 
bination for  the  purpose  of  making  profits,  even  although  the 
receipt  of  the  profits  might  be  deferred  until  the  company  had 
been  formed.  It  appears  to  their  Lordships  to  be  immater- 
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ial  whether  the  combination  is  called  a partnership  or  a joint 
adventure.  Probably  it  was  a partnership.  But  in  any  case 
it  was  a combination,  and  it  was  part  of  the  terms  on  which  the 
combination  was  made  that  a business  should  be  carried  on  and 
liabilities  should  be  incurred;  and  if,  in  the  course  of  carrying 
on  that  business,  liabilities  were  incurred  either  by  the  combination 
or  the  partnership  or  the  syndicate  (whichever  it  is  called)  or 
by  a member  on  its  behalf,  within  the  limits  of  the  adventure, 
then  those  liabilities  bound  both  members  of  the  syndicate  and 
not  only  the  one  by  whom  the  liability  was  actually  incurred.  To 
put  the  matter  shortly,  the  syndicate  was  composed,  not  of  Mr. 
O’Connell  alone,  but  of  Mr.  O’Connell  and  Sir  Charles  Ross, 
and  the  liabilities  incurred  on  behalf  of  the  syndicate  were  the 
liabilities  of  both  of  them.  That  view  is  confirmed  by  a num- 
ber of  expressions  in  a long  correspondence.  It  is  needless  to 
refer  to  all  such  expressions,  and  it  is  sufficient  to  refer  to  a letter 
of  the  10th  June,  1918,  written  by  Mr.  O’Connell  to  Sir  Charles 
Ross,  in  which  the  writer  said  this : — 

“ I am  writing  the  manager  of  the  Bank  of  Commerce  ” — that 
is  the  respondent  bank — ■“  this  morning  advising  him  that  the  mill 
will  doubtless  be  started  on  the  11th  instant,  and  that  I will  call 
on  him  on  or  before  the  15th  instant  with  regard  to  our  account. 
I am  of  the  opinion  that  we  will  be  accorded  the  accommodation 
that  we  desire  and  may  have  to  give  the  note  or  other  security 
of  the  syndicate  as  security.  As  I told  you  in  Ottawa,  I have 
not  yet  made  known  that  you  are  the  principal  shareholder  of  the 
syndicate ; and,  provided  the  manager  wishes  to  know  who  my 
partners  are,  may  I have  your  permission  to  reveal  your  con- 
nection? If  you  consent  to  this,  will  you  please  wire  me  the  fol- 
lowing, Arrangement  satisfactory/  and  I will  understand  that 
you  consent  to  this  as  outlined  above.  This  only  if  asked  for  by 
the  bank-manager.  I do  this,  for  I know  full  well  your  very  large 
interests  and  their  critical  stage.” 

That  appears  to  their  Lordships  to  be  a very  clear  statement 
that  Sir  Charles  Ross  was  a partner,  and,  indeed,  the  principal 
partner,  in  the  syndicate,  and  a request  for  his  permission  to  inform 
the  manager  of  the  bank  of  that  fact.  He  gave  that  permission. 
He  telegraphed  on  the  13th  June,  “ Arrangement  satisfactory.” 
Ho  clearer  evidence  could  be  obtained  that  he  was  in  fact  a partner 
in  the  adventure.  In  a letter  of  the  18th  June,  1918,  Mr.  O’Con- 
nell wrote:  “ As  I stated  in  my  letter,  I was  not  asked  by  the 

manager  of  the  bank  the  names  of  my  partners,  and  the  accom- 
modation was  granted  as  on  the  note  or  notes  of  the  syndicate,” 
and  so  on.  But  ultimately,  on  the  22nd  June,  1918,  Mr.  O’Con- 
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nell,  as  trustee  for  the  syndicate,  wrote  to  the  manager  of  the 
bank  in  these  terms : — 

“ I have  to  advise  you  that  the  majority  of  the  stock  of  the 
Patricia  Syndicate  is  owned  by  Sir  Charles  Ross,  Bart.,  of  Quebec, 
and,  as  he  has  had  large  business  dealings  with  your  bank,  your 
head  office  is  no  doubt  informed  as  to  his  financial  standing.” 

The  effect  of  these  documents  is  beyond  question.  These  two 
gentlemen  were  partners,  and  the  only  partners,  in  the  Patricia 
Syndicate.  Mr.  O’Connell  on  behalf  of  the  syndicate  incurred 
these  liabilities  to  the  bank,  and  it  follows  that  both  partners  are 
liable. 

Those  being  the  facts,  it  is  really  unnecessary  to  go  through 
the  authorities  which  have  been  cited  on  behalf  of  the  appellant, 
or  to  consider  what  kind  of  interest  in  profits  makes  a man  liable 
as  a partner.  The  case  is  governed  by  the  law  as  laid  down  by  Lord 
Cranworth  in  the  well-known  case  of  Cox  v.  Hickman  (1860),  8 
H.L.C.  268,  where  he  says  (p.  306)  : — 

“ But  the  real  ground  of  the  liability  is,  that  the  trade  has 
been  carried  on  by  persons  acting  on  his  behalf.  When  that  is  the 
case,  he  is  liable  to  the  trade  obligations,  and  entitled  to  its 
profits,  or  to  a share  of  them.  It  is  not  strictly  correct  to  say 
that  his  right  to  a share  in  the  profits  makes  him  liable  to  the 
debts  of  the  trade.  The  correct  mode  of  stating  the  proposition  is 
to  say  that  the  'same  thing  which  entitles  him  to  the  one  makes 
him  liable  to  the  other,  namely,  the  fact  that  the  trade  has  been 
carried  on  on  his  behalf,  i.e.,  that  he  stood  in  the  relation  of 
principal  towards  the  persons  acting  ostensibly  as  the  traders,  by 
whom  the  liabilities  have  been  incurred,  and  under  whose  man- 
agement the  profits  have  been  made.” 

It  appears  to  their  Lordships  impossible  for  the  appellant  to 
escape  from  the  expressions  in  his  own  agreements  and  his  own 
letters.  It  is  clear  that  he  acted  in  the  relation  of  principal  or 
one  of  the  principals  towards  the  person,  O’Connell,  who  acted 
ostensibly  as  the  trader  by  whom  the  liabilities  were  incurred.  It 
is  by  O’Connell,  on  behalf  of  both  of  them,  that  these  liabilities 
were  incurred,  and,  therefore,  the  judgment  against  the  appellant 
ought  to  stand. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  appeal 
fails,  and  they  will  humbly  advise  his  Majesty  that  it  should  be 
dismissed  with  costs. 
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[MASTEN,  J.] 

Matthews  v.  Maurice. 

Partnership — Theatrical  Enterprise — Agreement  to  Incorporate  Com- 
pany— Promoters — Enterprise  Carried  on  without  Forming  Com- 
pany— Partnership  for  Single  Venture — How  Teminated — Failure 
to  Shew  Misconduct — Partnership  Act,  1920,  secs.  33,  36 — Dissolu- 
tion— Ineffective  Notice. 

The  plaintiff  and  defendant  entered  into  an  agreement  “ to  exploit  a 
theatrical  enterprise,”  the  profits  from  which,  they  agreed,  should 
be  divided  equally.  It  was  provided  in  the  agreement  that  a com- 
pany should  be  incorporated  to  carry  it  out.  A company  was  not 
incorporated,  but  the  enterprise  was  successfully  carried  out  by 
the  parties  until  differences  arose  between  them,  and  the  plaintiff 
gave  the  defendant  notice  that  the  “ partnership  or  joint  adventure 
(if  any)  ” was  terminated:  — 

Held,  that  the  enterprise  was  a single  adventure  or  undertaking,  and 
that  until  the  proposed  company  was  incorporated  the  plaintiff  and 
defendant  were  partners  in  the  carrying  on  of  that  single  adventure, 
and  were  not  partners  for  an  indefinite  term — the  agreement  to 
incorporate  a company  remained  in  abeyance  and  was  never  mutu- 
ally and  definitely  abandoned. 

No  doubt  they  were  also  promoters,  but  promoters  may  become  so 
associated  by  agreement  that  they  are  actually  partners. 

Sandusky  Coal  Co.  v.  Walker  (1896),  27  O.R.  677,  and  Howard  Stove 
Manufacturing  Co.  v.  Dingman  (1907),  10  O.W.R.  127,  followed. 

The  partnership,  being  for  a single  adventure,  could  be  dissolved  only 
by  the  termination  of  the  adventure  or  by  agreement  of  the  partners, 
or  by  such  misconduct  of  the  defendant  as  is  referred  to  in  sec. 
36(c)  of  the  Partnership  Act,  1920,  10  & 11  Geo.  V.  ch.  41;  and  no 
such  misconduct  was  shewn  here. 

Sections  33  and  36  of  the  Act  considered. 

The  notice  given  by  the  plaintiff  was,  therefore,  ineffective,  and  the 
partnership  continued  until  the  day  of  the  trial  of  this  action,  the 
parties  on  that  day  agreeing  that  it  should  be  then,  if  found  to  be  a 
single  adventure,  terminated. 

Action  for  a declaration  that  a certain  agreement  between 
the  parties  had  been  pnt  an  end  to  by  mutual  consent  and  by 
notice,  and  for  an  account,  payment,  and  an  injunction. 

May  8.  The  action  was  tried  by  Masten,  J.,  without  a jury, 
at  a Toronto  sittings. 

A.  J.  Russell  Snow,  K.C.,  for  the  plaintiff. 

R.  H.  Greer , K.C.,  for  the  defendant. 

May  11.  Master  J. The  matters  in  controversy  arose  under 
the  following  written  agreement  made  between  the  plaintiff  and 
the  defendant: — 

ec  January  26  th,  1923. 

“ Cameron  Matthews,  hereinafter  referred  to  as  Matthews, 
and  T.  R.  T.  Maurice,  hereinafter  referred  to  as  Maurice,  agree 
as  follows : Matthews  and  Maurice  have  agreed  to  exploit  a 
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theatrical  enterprise,  the  profits  from  which  they  have  agreed  shall 
be  divided  equally.  Matthews  has  agreed  to  subscribe  $2,000  of 
the  capital  required  to  exploit  this  enterprise,  and  Maurice  has 
agreed  to  subscribe  $3,000. 

“ Matthews  and  Maurice  hereby  agree  a company  shall  be 
incorporated  in  Canada,  within  the  next  two  weeks,  to  carry  out 
the  terms  of  this  agreement : this  company  to  be  named  ‘ The  Cam- 
eron Matthews  English  Players  Limited/  and  to  have  a capital 
stock  of  $40,000;  Matthews  to  be  managing  director  and  Maurice 
to  be  a director  and  general  manager.  Directly  this  capital  stock 
is  issued  it  is  to  be  used  to  purchase  the  interest  of  Matthews  and 
Maurice  in  this  venture;  $20,000  worth  of  stock  to  be  issued  to 
each — Matthews  and  Maurice. 


Masten,  J. 


1923. 

Matthews 

v. 

Maurice. 


“ Matthews  and  Maurice  agree  to  turn  over  to  the  company 
$5,000  in  cash,  and  the  company  to  agree  to  pay  all  obligations  at 
the  time  entered  into  by  either  party,  and  also  to  assume  the  follow- 
ing obligations:  contracts  entered  into  by  the  company  with  Mr. 
Whitney  of  the  Princess  Theatre. 

“ Matthews  and  Maurice  both  agree  not  to  sell  any  part  of 
their  stock  to  other  parties  without  first  offering  it  to  each  other 
at  a proper  valuation. 

“ It  is  agreed  that  the  managing  director  shall  have  full  control 
of  matters  pertaining  to  stage,  players,  and  productions.” 

(Signed  by  the  parties  in  the  presence  of  a subscribing  witness.) 

Before  this  agreement  was  drawn  up  and  signed,  negotiations 
had  for  some  time  proceeded  between  the  parties  and  steps  had 
been  taken  by  them  jointly  to  carry  out  the  enterprise.  A sum 
of  $5,000  had  been  put  up  to  finance  the  enterprise,  of  which  $3,000 
was  contributed  by  the  defendant  and  $2,000  by  the  plaintiff. 
Yarious  negotiations  had  been  had  for  a theatre  in  Toronto,  and 
a lease  of  the  Princess  Theatre  had  been  obtained  from  B.  C. 
Whitney,  dated  the  17th  January,  1923.  Yarious  other  arrange- 
ments looking  to  the  carrying  out  of  the  plan  had  been  made. 
Operations  were  begun  on  the  12th  February,  when  the  theatre 
was  actually  opened;  and  the  undertaking  has  proved  eminently 
successful.  Supplementing  the  written  document  which  I have 
quoted  above,  it  was  agreed  orally  between  the  parties  that  the 
plaintiff  should  act  as  managing  director  at  a salary  of  $200  per 
week  and  the  defendant  as  business  manager  at  $100  per  week, 
and  these  salaries  were  paid  for  a time. 

So  much  of  the  capital  as  had  not  been  needed  or  used  in  pay- 
ment of  the  preliminary  expenses  of  the  enterprise  was,  by  mutual 
agreement,  returned  to  the  contributing  parties.  For  three  weeks 
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after  the  theatre  opened  all  went  happily,  bnt  then  differences  arose. 
On  the  3rd  March,  the  following  correspondence  passed: — 

“ Toronto,  March  3rd,  1923. 

“ Mr.  Lowden,  Manager,.  Princess  Theatre, 

“ King  Street  West,  Toronto. 

“ Dear  Sir : Mr.  T.  R.  T.  Manrice  is  a partner  of  Cameron 

Matthews,  and  we  enclose  yon  a copy  of  the  contract  between  the 
parties  in  regard  to  the  production  now  showing  at  yonr  theatre. 

“ Mr.  Manrice  under  the  contract  is  equally  entitled  with  Mr. 
Matthews,  and  Mr.  Matthews,  who  took  the  contract  in  his  name, 
did  so  as  a partner. 

“ I am  advising  you  not  to  pay  any  money  over  to  Mr.  Matthews 
without  the  consent  of  Mr.  Maurice,  and  you  may  advise  Mr. 
Matthews  to  this  effect.  Mr.  Matthews,  although  he  made  the 
contract  in  his  own  name,  has  no  right  to  take  control  of  the 
moneys  and  proceeds  of  the  production  out  of  the  hands  of  Mr. 
Maurice,  and  this  will  be  your  authority  from  Mr.  Maurice  as  a 
partner  to  retain  the  moneys  until  he  cpnsents  otherwise. 

“ Yours  truly, 

u Smith  Rae  & Greer.” 

“ Toronto,  March  3rd,  1923. 

“ T.  R.  T.  Maurice,  Esq., 

u O/o.  New  Princess  Theatre, 

“ 169  King  St.  West,  Toronto. 

“ Dear  Sir : As  you  have  apparently  abandoned  the  original 

arrangement  between  us,  I have  concluded  to  return  you  here- 
with a cheque  for  $2,415.07  to  cover  whatever  moneys  you  advanced, 
and  to  say  that  from  and  after  this  date  you  will  cease  to  have  any 
further  interest  in  any  theatrical  enterprise  in  which  I may  be 
interested. 

“ If  there  ever  was  any  partnership  or  joint  adventure  between 
us,  which,  of  course,  I do  not  admit,  such  partnership  or  joint 
adventure  (if  any)  is  hereby  determined  and  dissolved. 

“ Yours  very  truly, 

“ Cameron  Matthews.” 

Thereafter  the  plaintiff  continued  the  theatrical  operations  in 
the  Princess  Theatre  with  the  same  company  (except  the  defend- 
ant), using  the  scenery  and  plant  of  the  partnership  for  the  pur- 
pose, and  has  so  continued  up  till  the  time  of  the  trial.  The 
defendant  has  meantime  been  excluded  from  functioning  as  busi- 
ness manager,  and  the  one-half  of  the  net  profits  has  not  been  paid 
over  to  him.  On  the  contrary,  it  has  been  dealt  with  under  an 
agreement  evidenced  by  the  signatures  of  the  parties  and  dated  the 
16th  March,  which  is  as  follows 
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“ Toronto,  March  16th,  1923. 

“ Cyril  Nash,  Esq., 

“ Treasurer,  Princess  Theatre,  Toronto. 

“ Dear  Sir : 

“ Ee  Matthews  v.  Manrice — S.  C.  0. 

“ Ee  ‘ The  CameTon  Matthews  English  Players.’ 

“ The  parties  hereto  agree  that  yon  receive  the  share  of  the 
above  enterprise  in  the  weekly  receipts  of  the  Princess  Theatre 
and  disburse  the  same  in  the  following  order,  viz. : — 

“ 1.  Artists’  salaries  and  dividends. 

“ 2.  Carpenters  and  supplies. 

“ 3.  Electricians  and  supplies. 

“4.  Advertising  and  printed  matter. 

“ 5.  Wardrobe  expenses. 

“ 6.  Painting  scenery. 

“ 7.  Petty  cash  disbursements. 

“8.  Cameron  Matthews  $200. 

“ The  balance  of  the  moneys  is  then  to  be  applied  as  follows:— 

“Retain  $100  and  then  50%  of  the  balance  and  hold  same 
pending  the  disposition  of  the  action  of  Matthews  v.  Maurice  and 
pay  the  remaining  50%  to  Cameron  Matthews. 

“It  is  understood  that  you  will  attend  to  the  checking  of  the 
.above  items,  and  we  are  agreeable  to  paying  you  $25'  weekly  out 
of  the  receipts  for  your  services. 

“ It  is  further  understood  that  the  receipts  are  to  be  banked  and 
all  payments  made  by  cheque.  Any  payments  other  than  those  set 
out  above  are  to  be  made  only  after  the  undersigned  have  con- 
sented thereto. 

“ This  arrangement  is  not  in  anywise  to  prejudice  or  affect  the 
rights  of  the  parties  in  respect  to  the  matters  in  question  in  this 
action  or  otherwise  howsoever. 

“ Yours  truly, 

“ Cameron  Matthews. 

“ T.  R .T.  Maurice.” 

The  plaintiff  by  his  statement  of  claim  prays:  (1)  a declaration 
that  the  agreement  hereinbefore  set  forth  is  dissolved,  both  by 
mutual  consent  and  by  the  notice  which  the  plaintiff  gave  to 
the  defendant;  (2)  that  the  defendant  should  be  made  to  account 
for  the  moneys  which  he  received  whilst  managing  the  business 
and  shew  what  disposition  he  made  of  it;  (3)  that  the  defendant 
should  be  ordered  to  repay  to  the  plaintiff  any  moneys  he  has 
not  been  able  to  account  for  by  reason  of  his  not  keeping  proper 
books  of  account  and  vouchers;  (4)  that  the  defendant  may  be 
restrained  from  in  any  way  interfering  with  the  plaintiff  in  con- 
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ducting  “ The  Cameron  Matthews  English  Players  ” at  the  said 
theatre;  (5)  such  other  relief  as  the  nature  of  this  case  may  require. 

The  defendant  prays  as  follows:  (1)  that  the  agreement  be 
declared  to  be  alive  and  in  full  force  and  for  a declaration  that 
he  is  entitled  to  half  the  profits  of  the  joint  venture  as  long  as 
the  venture  may  last,  pursuant  to  the  Partnership  Act;  (2)  for 
an  injunction  to  restrain  the  plaintiff  from  interfering  with  the 
defendant's  right  and  duties  under  this  contract  and  for  an 
accounting  of  the  moneys  that  he  may  receive  in  connection  with 
same  and  for  the  appointment  of  a receiver,  under  proper  security, 
to  administer  the  profits,  past,  present,  and  future,  of  the  under- 
taking, and  for  such  other  relief  or  damages  as  the  nature  of  the 
case  may  require. 

The  capital  put  up  by  the  defendant  has  now  been  repaid  to 
him  in  full,  and  in  the  event  of  a dissolution  of  the  partnership  it 
is  agreed  that  all  that  remains  to  be  paid  to  the  defendant  up  to 
the  present  date  is  the  amount  of  the  profits  to  which  he  is  entitled 
and  the  value  of  his  one-half  interest  in  the  plant  and  assets  of 
the  concern,  consisting  as  it  does  of  scenery,  wardrobe,  lease  of  the 
Princess  Theatre,  and  goodwill. 

The  first  question  to  be  determined  is,  whether  this  is  a part- 
nership for  an  indefinite  term,  as  contended  by  the  plaintiff,  or  a 
single  venture  or  undertaking,  as  contended  by  the  defendant.  If 
the  former  is  the  case,  the  partnership  became  dissolved  on  the  3rd 
March,  when  the  plaintiff  served  the  notice  above  quoted.  See  the 
Partnership  Act,  1920,  10  & 11  Geo.  Y.  ch.  41,  sec.  33(c).*  If  the 
latter  contention  prevails,  then  the  partnership  can  only  be  dis- 
solved by  the  termination  of  the  venture  or  undertaking  or  by 
agreement  of  the  parties,  unless  indeed  the  provisions  of  sec.  36 f of 


* 33.  Subject  to  any  agreement  between  the  partners,  a partnership 
is  dissolved: 

(а)  If  entered  into  for  a fixed  term,  by  the  expiration  of  that  term; 

(б)  If  entered  into  for  a single  adventure  or  undertaking,  by  the 
termination  of  that  adventure  or  undertaking; 

(c)  If  entered  into  for  an  undefined  time,  by  any  partner  giving 
notice  to  the  other  or  others  of  his  intention  to  dissolve  the  partnership. 

In  the  last-mentioned  case,  the  partnership  is  dissolved  as  from  the 
date  mentioned  in  the  notice  as  the  date  of  dissolution,  or,  if  no  date 
is  mentioned,  as  from  the  date  of  the  communication  of  the  notice. 

t 36.  On  application  by  a partner  the  Court  may  order  a dissolu- 
tion of  the  partnership  in  any  of  the  following  cases: 

(c)  When  a partner,  other  than  the  partner  suing,  has  been  guilty 
of  such  conduct  as,  in  the  opinion  of  the  Court,  regard  being  had  to 
the  nature  of  the  business,  is  calculated  to  prejudicially  affect  the  carry- 
ing on  of  the  business; 

(/)  Whenever  in  any  case  circumstances  have  arisen  which,  in  the 
opinion  of  the  Court,  render  it  just  and  equitable  that  the  partnership 
be  dissolved. 
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the  Partnership  Act  are  invoked,  and  the  plaintiff  establishes  that 
the  defendant  “ has  been  gnilty  of  such  conduct  as,  in  the  opinion 
of  the  Court,  regard  being  had  to  the  nature  of  the  business,  is 
calculated  to  prejudicially  affect  the  carrying  on  of  the  business.” 

In  this  case  neither  the  misunderstanding  which  arose  between 
the  parties  nor  the  action  of  the  partners  was  such  as  to  bring 
the  case  within  sec.  36(c).  The  plaintiff  had  been  advised 
that  in  the  accounts  rendered  him  there  was  a failure  to  account 
for  some  $600.  It  has  since  turned  out  that  the  accounts  are  cor- 
rect, and  I find  that  they  were  prepared  and  delivered  in  the  form 
usual  in  this  business.  The  plaintiff  expressly  states  in  his  evi- 
dence in  the  witness-box  that  he  has  not  now  and  never  had  any 
idea  of  accusing  the  defendant  of  embezzling  the  $600  in  question, 
though  he  found  the  accounts  as  rendered  unintelligible.  This 
situation  was  not  such,  nor  was  the  action  of  either  party  on  the 
3rd  March  of  such  a character,  as,  in  my  opinion,  to  bring  the 
matter  within  the  purview  of  para.  ( c ) or  (/)  of  sec.  36. 

I pause  here  to  say  that  at  the  trial  before  me  both  parties  agreed 
that,  if  I found  that  this  was  a single  adventure  or  undertaking, 
then  it  should  be  terminated  and  dissolved  as  of  the  date  of  the 
trial,  the  8th  May,  and  that  I should,  in  any  event,  acting  as  a 
jury,  fix  a lump  sum  as  the  value  of  the  defendant's  interest  in 
the  assets  of  the  partnership. 

Upon  the  best  consideration  that  I can  give  to  the  question,  I 
am  of  opinion  that  this  is  a single  adventure  or  undertaking  limited 
to  exploiting  Toronto  as  a stand  for  a stock-company;  also  that 
until  the  incorporation  of  the  proposed  company  it  was  a partner- 
ship for  the  carrying  on  of  a single  adventure  or  undertaking, 
which  would  come  to  an  end  when  the  company  was  incorporated, 
and  the  undertaking  theretofore  carried  on  by  the  plaintiff  and 
defendant  as  partners  would  be  turned  over  to  the  company  pur- 
suant to  the  agreement  which  I have  set  forth. 

No  doubt,  the  plaintiff  and  defendant  were  promoters,  and  it 
is  undoubtedly  the  law  that  promoters  as  such  are  not  necessarily 
partners,  but  “persons  who  are  promoters  may  at  the  same  time 
become  so  associated  by  agreement  that  they  are  actually  partners 
Sandusky  Coal  Co.  v.  Walker  (1896),  27  O.R.  677;  Howard 
Stove  Manufacturing  Co.  v.  Dingman  (1907),  10  O.W.R.  127. 

1 I find  as  a fact  that  the  plaintiff  and  defendant  were  not  only 
promoters  but  were  partners.  If  the  incorporation  of  the  com- 
pany had  ever  been  mutually  and  definitely  abandoned,  I incline  to 
the  view  that  the  partnership  might  thus  have  become  a partner- 
ship for  an  indefinite  period.  I find,  however,  as  a fact,  upon  the 
evidence,  that  the  agreement  to  incorporate  the  company  remained 
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mi  abeyance  and  was  never  mutually  abandoned.  The  result  is 
that  I find  that  the  attempted  dissolution  by  the  plaintiff  under 
the  notice  of  the  3rd  March  was  ineffective---that  the  defendant, 
notwithstanding  that  notice,  remained  a partner  down  to  the  date 
of  the  trial,  the  8th  May. 

The  defendant  is,  therefore,  entitled  to  his  one-half  of  the  net 
profits  down  to  the  8th  May  instant,  and  to  an  allowance  for  his 
interest  in  the  plant  and  assets  of  the  undertaking,  which,  puts 
suant  to  the  request  of  the  parties,  I assess  and  fix  at  $500.  If  any 
difference  hereafter  arises  in  settling  the  amount  of  the  defendant’s 
share  of  the  profits,  I may  be  spoken  to. 

The  judgment  will  declare  the  partnership  dissolved  as  of  the 
8th  May,  1923,  will  direct  that  the  defendant  do  recover  one-half 
of  the  net  profits  to  that  date,  together  with  $500  for  his  share  of 
the  goodwill  and  plant  and  assets,  and  vest  the  goodwill  and  all  the 
plant  and  assets  in  the  plaintiff.  In  other  respects  the  plaintiff’s 
action  is  dismissed. 

Success  in  the  action  substantially  rests  with  the  defendant, 
and  the  plaintiff  must  pay  the  costs. 


[APPELLATE  DIVISION.] 

Sweitzeu  v.  Granger. 

Vendor  and  Purchaser — Agreement  for  Exchange  of  Lands — Erroneous 
and  Insufficient  Description  of  Lands  of  one  Party  — Action  py  the 
other  for  Specific  Performance — Reformation  of  Agreement-Stat- 
ute of  Frauds — Pleading — Amendment. 

As  against  a defence  of  the  Statute  of  Frauds,  the  Court  has  no  power 
to  reform  a writing  and  then  decree  specific  performance  of  it  as 
reformed. 

Green  v.  Stevenson  (1905),  9 O.L.R.  671,  followed. 

Craddock  Brothers  v.  Hunt,  [1922]  2 Ch.  809,  [1923]  2 Ch.  136,  explained. 

The  judgment  of  the  trial  Judge,  in  an  action  for  specific  performance 
of  an  agreement  for  the  exchange  of  lands,  directed  reformation  of 
the  agreement  and  specific  performance  of  the  reformed  agreement, 
with  leave  to  the  plaintiff  to  amend  his  pleadings  so  as  to  claim  and 
allege  a case  for  reformation;  hut  no  amendment  had  been  made 
when  the  action  came  before  the  Court  on  the  defendant’s  appeal: — 

Held,  that,  upon  the  undertaking  of  counsel,  on  each  side  to  amend, 
the  case  should  be  treated  as  if  the  plaintiff  had  sued  for  reforma- 
tion, and  the  defendant  had  pleaded  the  Statute  of  Frauds ; and 
upon  that  state  of  the  pleadings  the  judgment  appealed  against 
could  not  stand. 

Held,  also,  that  the  agreement  was  not  so  reasonably  certain  as  to  be 
enforceable  by  specific  performance  apart  from,  or  notwithstanding, 
the  Statute  of  Frauds — the  description  of  the  defendant’s  land  in  the 
agreement  being  hopelessly  vague  and  incorrect. 

Appeal  by  the  defendant  from  the  judgment  of  Macbeth, 
Co.C.J.,  sitting  for  Middleton,  J.,  in  an  action  for  specific  per- 
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formance  of  an  agreement  for  the  exchange  of  lands,  directing 
reformation  of  the  agreement  and  specific  performance  of  the  agree- 
ment as  reformed. 

January  31.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

W.  R.  Meredith , for  the  appellant. 

F.  E.  Perrin , for  the  plaintiff,  respondent. 
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May  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C. J.C.P. : — This  action  is  brought  to  enforce  specific  performance 
of  a written  agreement  to  exchange  lands  in  this  Province. 

The  judgment  in  it  decrees  reformation  of  the  contract  and 
specific  performance  of  the  agreement  as  reformed,  and  this  appeal 
is  against  that  judgment. 

Reformation  was  not  sought  in  it,  or  even  suggested,  until 
after  the  trial. 

The  defences  were  (1)  fraud,  (2)  such  other  misrepresentations 
and  circumstances  as  deprived  the  plaintiff  of  the  right  to  specific 
performance,  and  (3)  that  the  written  agreement  was  so  uncertain, 
as  to  the  defendant’s  lands,  to  be  exchanged,  that  it  could  not  be 
enforced. 

The  trial  Judge,  after  hearing  the  case,  took  time  to  consider 
it,  and,  some  time  after  the  trial,  gave  judgment  as  I have  men- 
tioned; and,  in  his  written  reasons  for  judgment,  reformation  of 
the  writing  was,  for  the  first  time,  mentioned.* 

Of  the  description  of  the  defendant’s  lands  contained  in  the 
agreement,  he  said : “ I am  inclined  to  think  that  this  description  is 
hopelessly  vague,  as  well  as  incorrect.” 

He  gave  leave  to  the  plaintiff  to  amend  his  pleadings  so  as  to 

* The  learned  County  Court  Judge  who  tried  the  case  wrote  to  the 
editor  as  follows:  “ At  the  very  opening  of  the  case,  I noticed  that  the 
description  of  the  defendant’s  land  in  the  pleadings  was  quite  different 
from  its  description  in  the  written  contract,  and  pointed  it  out  to 
counsel,  whereupon  the  plaintiff’s  counsel  askel  me  to  correct  the 
contract,  to  which  my  answer  was,  ‘ We  will  hear  the  evidence,’  Un- 
fortunately we  had  not  one  of  the  court-reporters,  but  merely  a girl 
from  Mr.  Blackburn’s  office,  to  take  down  the  evidence,  and  she  took 
down  nothing  but  the  statements  of  the  witnesses.  The  case  went  on, 
and  the  defendant  in  the  witness-box  admitted  frankly  that  the  land 
which  he  intended  to  give  the  plaintiff  was  the  east  half  of  a block  of 
245  acres,  etc.,  as  described  in  the  pleadings.  At  the  close  of  the  case 
it  Was  pretty  clear  that  the  defences  pleaded  were  not  proved,  and  the 
real  question  was  whether  the  contract  could  be  reformed  and  enforced. 
There  was  very  little  argument;  it  seemed  to  be  taken  for  granted  that 
I would  reform  the  contract  if  I had  power  to  do  so,  and  as  to  this  I 
said  that  I would  look  up  the  authorities.  Nothing  was  said  to  me 
about  the  Statute  of  Frauds.” 
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claim,  and  allege  a case  for,  reformation;  but  no  amendment  was, 
or  is  yet,  made. 

But,  notwithstanding  that,  it  is  only  a matter  of  course  to  allow 
the  amendment  to  be  made  now;  though,  when  made,  it,  of  course, 
gives  the  defendant  a right  to  plead,  as  he  may  be  advised,  to  the 
new  case  made  against  him ; that  his  counsel  expressed  his  willing- 
ness to  do  instanter,  as  he  desired  only  to  plead  the  Statute  of 
Frauds,  and  rely  upon  insufficiency  of  description,  on  this  branch 
of  the  case. 

So,  on  the  undertaking  of  counsel  on  each  side  to  make  such 
amendments,  we  may  properly  consider  the  case  now,  as  if  the 
amendments  had  been  made. 

And,  so  dealing  with  it,  in  my  opinion,  the  postea  must  go  to 
the  defendant : it  has  too  long  been  the  settled  law  of  this  Province, 
for  serious  argument  to  the  contrary,  that,  as  against  a defence  of 
the  Statute  of  Frauds,  there  is  no  power  in  .the  Courts  to  reform  a 
writing  and  then  decree  specific  performance  of  it  as  reformed ; 
and  I am  not  aware  of  any  power  to  do  so  elsewhere. 

To  do  so  should  be  in  direct  violation  of  the  provisions  of  the 
Act,  which  require  the  signature  of  the  party  or  his  agent  thereunto 
lawfully  authorised  by  writing  or  by  act  and  operation  of  law.  There 
is  no  such  signature,  and  never  shall  be. 

It  was  suggested  during  the  argument  that  a contrary  judgment 
had  been  pronounced,  recently,  by  a single  Judge  in  England,  in 
a case  of  Craddock  Brothers  v.  Runt , [1922]  2 Ch.  809 ; but  that 
is  very  plainly  not  so:  in  that  case,  the  Judge  stated  that  the 
statute  had  not  been  pleaded,  and  that  there  had  been  such  part 
performance  of  the  contract  as  should  have  taken  the  case  out  of  the 
statute,  if  pleaded. 

The  one  thing  decided  in  that  case  which  is  involved  in  this* 
case  is,  that,  when  the  statute  does  not  prevent  it,  there  may  be 
reformation  and  specific  performance,  a decision  which  is  in  accord 
with  that  which  has  also  been  for  many  years,  if  not  always,  the 
settled  law  of  this  Province:  Carroll  v.  Erie  County  Natural  Gas 
and  Fuel  Co.  (1899),  29  Can.  S.C.R.  591. 

The  whole  subject  was  fully  considered,  and  these  two  questions 
set  at  rest,  in  this  Province,  in  the  case  of  Green  v.  Stevenson 
(1905),  9 O.L.R.  671:  a case  which,  had  it  been  read  or  referred  to 
upon  the  argument  of  the  Craddock  case,  should  have  saved  much 
labour  in  it. 

Whether,  upon  another  question,  not  involved  in  this  case,  the 
judgment  in  that  case  is  not  in  accord  with  the  judgment  of  the 
Appellate  Division  here  in  Freear  v.  Gilders  (1921),  50  O.L.R.  217, 
but  is  in  accord  with  such  cases  as  Adam-  v.  Newhigging  (1888), 
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13  App.  Cas.  308,  and  Redgrave  v.  Hurd  (1881),  20  Ch.  D.  1, 
need  not  be  considered. 

It  is,  therefore,  plain  to  me  that  the  judgment  appealed  against 
cannot  stand. 

But  that  does  not  end  the  case,  because,  if  the  plaintiffs  claim 
can  be  supported  on  any  other  ground,  open  to  him  in  this  action, 
it  may  be. 

Though  that  was  not  contended  for  upon  this  appeal,  it  may  yet 
be  supported  on  the  original  pleadings,  if  the  agreement  in  question 
is  so  reasonably  certain  as  to  be  enforceable  by  specific  perform- 
ance apart  from,  or  notwithstanding,  the  Statute  of  Frauds,  which 
must  be  taken  as  being  now  pleaded. 

As  the  learned  trial  Judge  said:  the  agreement  is,  as  to  the 
lands  which  the  plaintiff  was  to  get,  hopelessly  vague  and  incorrect. 

The  whole  description  of  these  lands  is  in  these  words : “ in  the 
township  of  Burford,  in  the  county  of  Brant,  being  composed  of  part 
of  lot  26  and  the  east  quarter  of  lot  9,  concession  13,  containing 
22  acres  more  or  less.”  It  does  not  appear  that  the  defendant  has 
any  title  to  or  interest  in  these  lands ; and  it  is  now  entirely  different 
lands  that  the  plaintiff  wants,  though  his  action  was  brought  to 
recover,  and  the  pleadings  yet  claim  only,  the  lands  described  in  the 
agreement.  'That  is  the  whole  description  of  the  defendant’s  lands, 
the  agreement  reciting  that  he  is  the  owner  of  them  in  fee  simple. 

In  a subsequent  part  of  the  agreement  it  is  provided  that  the 
defendant  shall  sell  and  convey  to  the  plaintiff  “ the  said  described 
land  with  all  the  appurtenances  thereto,  in  fee  simple,  with  bar  of 
dower  . . . and  free  from  incumbrances  except  a mortgage  of 

$1,500.” 

The  defendant,  as  I have  said,  had  no  interest  in  either  of  the 
lots  named;  but  he  seemed  to  have  owned  lot  19,  containing  200 
acres  more  or  less,  and  the  easterly  quarter  of  lot  20,  less  5 acres, 
containing  45  acres  more  or  less ; and,  covering  the  easterly  half  of 
these  lands,  there  seems  to  be — though  the  description  is  not  plain — 
a mortgage  made  by  the  defendant  to  Jjohn  Duncan,  dated  the  1st 
November,  1921. 

It  is  manifest  that  no  part  of  these  lands  comes  within  the 
description  of  the  defendant’s  lands  contained  in  the  agreement: 
and  there  is  nothing  else  in  the  description  of  the  lands — such  as 
“ my  farm  ” — to  create  any  ambiguity,  doubt,  or  inconsistency ; 
but  it  is  now  said  that  the  subsequent  reference  to  a mortgage  in 
the  agreement,  does  away  with  the  description  given  of  the  lands, 
and  substitutes  the  lands  covered  by  the  Duncan  mortgage,  which 
had  not  been  registered  when  this  agreement  was  made. 
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We  cannot,  however,  substitute  our  present  knowledge,  obtained 
through  parol  evidence,  for  the  writings  upon  which  alone  the 
plaintiff  must  stand  or  fall  on  the  question  of  the  Statute  of  Frauds. 
The  agreement  to  sell  the  lands  mortgaged  must  be  found  in  the 
writing  itself,  not  in  the  parol  evidence,  else  the  plaintiff  must  fail. 

And  how  is  it  possible  to  find  any  such  agreement  there  ? How 
can  there  be  any  such  agreement,  except  in  one’s  imagination, 
created  by  his  desire  ? 

There  is  no  reference  to  a mortgage  in  the  description  of  the 
lands : the  mortgage  mentioned  is  not  even  said  to  be  one  then  exist- 
ing on  the  lands  which  we  now  know  the  defendant  owned,  but  is, 
or  is  to  be  put,  on  “ the  said  described  lands,”  that  is,  on  “ part  of 
lot  26  and  the  east  quarter  of  lot  9.”  All  that  is  said  is:  that  when 
“part  of  lot  26  and  the  east  quarter  of  lot  9 ” are  conveyed  to  the 
plaintiff,  they  shall  be  subject  to  a mortgage  for  $1,500. 

It  is  out  of  the  question  to  attempt  to  identify  the  Duncan  mort- 
gage with  the  mortgage  referred  to  in  the  agreement  by  anything 
contained  in  it,  and  that  must  be  done  if  we  give  effect  to  the 
Statute  of  Frauds.  The  writing,  no  doubt,  gives  a clue  which 
should  enable  a detective  to  unravel  the  facts  we  now  know ; but  to 
say  that  such  a reference  to  a mortgage  on,  or  to  be  put  on,  parts  of 
lots  26  and  9,  overrules  the  whole  writing  and  makes  a new  contract 
in  writing  to  convey  entirely  different  lands,  seems  to  me  to  be 
saying  something  altogether  contrary  to  fact  and  law. 

When  lands  are  misdescribed,  you  cannot  have  specific  perform- 
ance, as  to  other  lands,  because  the  seller  owned  the  latter  and 
no  other:  much  less  should  you  have  specific  performance  through 
such  a vague  reference  to  a mortgage,  which  may  be  present  or 
future,  but  in  either  case  is  of  the  lands  described  in  the  agreement. 

In  the  judgment  appealed  against,  which  has  been  finally  settled 
and  signed,  the  lands  which  the  defendant  is  ordered  to  convey  are 
described  as  “the  most  easterly  122%  acres  of  lot  19  in  the  1 3th 
concession  of  the  township  of  Burf ord  in  the  county  of  Brant,  being 
composed  of  part  of  lot  26  and  the  east  quarter  of  lot  9,  concession 
13,  containing  122  acres  more  or  less  ” — a description  made  up  of 
inaccuracies  and  quite  unwarranted  in  any  view  of  the  case. 

It  may  first  be  observed:  that  the  order  and  judgment  of  the 
Court  puts  a cloud  on  the  title  to  lots  9 and  26,  with  neither  of 
which  is  this  action,  or  is  either  of  the  parties,  in  any  manner  con- 
cerned. 

It  is  not  in  accord  with  the  agreement  except  in  the  unjustifi- 
able inclusion  of  lots  9 and  26. 

It  is  not  in  accord  with  the  Duncan  mortgage,  in  which  no 
acreage  is  given. 
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And  it  is  quite  obvious  that  no  certain  quantity  can  properly  be 
stated : that  which  parol,  and  written,  evidence  shews,  is  an  acreage 
more  or  less : half  of  lot  19,  100  acres  more  or  less,  and  an  additional 
quantity  equal  to  half  of  the  easterly  quarter  of  lot  20,  less  5 acres, 
the  quantity  being  22%  acres  more  or  less. 

The  appeal,  in  my  opinion,  should  succeed  on  this  ground  also, 
The  defendant's  contention  that  in  no  case  should  specific  per- 
formance be  enforced,  because  of  fraud  and  other  misrepresenta- 
tion, failed  at  the  trial,  and,  as  I find,  should  fail  here  too. 

I would  allow  the  appeal  and  dismiss  the  action.  The  appellant 
should  have  his  costs  of  the  appeal;  but  there  should  be  no  order 
as  to  the  costs  of  the  action  because  the  defendant  failed  upon  his 
defence  which  caused  the  greater  part  of  the  costs  of  the  trial. 

We  have  delayed  pronouncing  judgment  in  this  case,  so  that  we 
might  have  the  benefit  of  the  judgment  in  the  case  of  Craddock 
Brothers  v.  Hunt  in  the  Court  of  Appeal.  That  judgment  has  now 
been  given  ([1923]  2 Ch.  136),  and  seems  to  be  quite  in  accord  with 
the  decisions  of  the  Courts  of  this  Province  in  many  cases,  of  which 
Green  v.  Stevenson  is  a prominent  example.* 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Liquid  Carbonic  Co.  Limited  v.  Rountree. 

Sale  of  Goods — Conditional  Sale  Agreement — Machine  Placed  on  Pre- 
mises of  Purchaser — Agreement  not  Registered  and  Machine  not 
Stamped  with  Name  of  Vendor  — Whether  Affixed  to  Freehold — 
Effect  if  Affixed — Conditional  Sales  Act , sec.  9 — Claim  of  Chattel 
Mortgagee  under  Earlier  Mortgage  — Effect  of  Clause  Covering 
“ After-acquired  ” or  Substituted  Goods — “ Subsequent  Mortgagee  ” 
— Sec.  3 of  Act. 

The  defendant  had  a registered  chattel  mortgage  upon  the  property  of 
a trading  firm,  and  was  also  the  landlord  of  the  premises  occupied  by 
the  firm.  After  the  making  of  the  chattel  mortgage,  the  firm  brought 
upon  the  premises  a machine  which  had  been  sold  to  them  by  the 
plaintiffs,  upon  the  terms  of  a conditional  sale  agreement.  That 
agreement  was  not  registered  nor  was  the  vendors’  name  marked 
upon  the  machine.  The  defendant’s  chattel  mortgage  purported  to 
cover  what  was  called  “ after-acquired  property:” — 

Held,  that,  even  if  the  machine  was  affixed  to  the  realty,  the  defendant 
could  not  acquire  title  to  it  except  upon  paying  the  amount  of  the 
lien:  sec.  9 of  the  Conditional  Sales  Act,  R.S.O.  1914,  ch.  36. 

And  held  (Meredith,  C.J.C.P.,  dissenting),  that  the  defendant  was  not  a 
“ subsequent  mortgagee  ” in  respect  of  the  machine,  within  the  mean- 
ing of  sec.  3 of  the  Act. 

Review  of  the  American  authorities. 

* See  the  judgment  of  Lord  Birkenhead  in  United  States  of  America 
v.  Motor  Trucks  Limited  (1923),  39  Times  L.R.  723. 
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An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  Peterborough  dismissing  an  action  to 
recover  possession  of  certain  machinery  and  for  damages  for 
detention. 

March  20.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latcheord,  Middleton,  and  Logie,  JJ. 

J.  R.  Corkery,  for  the  appellants. 

C.  R.  Widdifield,  for  the  defendant,  respondent. 

May  11.  Middleton,  J. : — The  plaintiffs  sold  a bottle- 
washing device,  known  as  an  “ economic  soaker,”  upon  the  terms 
of  a conditional  sale  agreement,  to  the  firm  of  Fawcett  & Gray. 
This  hire-receipt  was  not  registered,  nor  was  the  vendors’  name 
upon  the  goods.  The  defendant  occupied  the  dual  position  of 
holding  a chattel  mortgage  upon  the  property  of  Fawcett  & Gray 
and  being  also  the  landlord  of  the  premises  occupied  'by  them. 
The  defendant  has  taken  possession  of  the  machine,  and  justifies 
both  by  virtue  of  the  chattel  mortgage  and  as  owner  of  the  property. 
The  learned  Judge  has  held  against  her  claim  as  owner  of  the 
lands,  upon  the  ground  that  the  machine  in  question  is  not  a 
fixture.  On  this  appeal  the  claim  is  renewed;  but,  even  if  I 
should  agree  with  the  respondent  that  the  goods  are  affixed  to 
the  realty,  this  would  not  aid  her,  for,  by  sec.  9 of  the  Conditional 
Sales  Act,  R„S.O.  1914,  ch.  136,  goods  which  have  been  affixed  to 
the  realty  remain  subject  to  the  rights  of  the  seller  or  lender,  but 
with  the  right  to  the  owner  of  the  realty  to  acquire  title  upon 
paying  the  amount  of  the  lien. 

In  our  Courts  it  had  been  held  that  the  affixing  of  chattels 
which  were  subject  to  the  terms  of  a conditional  sale  conferred 
no  right  upon  the  owner  of  the  lands:  Poison  y.  Degeer  (1886), 
12  O.R.  275;  but  by  a later  English  decision,  Hobson  y.  Gorringe, 
[1897]  1 Ch.  182,  it  was  held  that  the  fact  of  a chattel  being 
conyerted  into  realty  was  enough  to  defeat  the  title  of  any  one 
claiming  title  to  the  chattel  as  a chattel.  A statute  was  immedi- 
ately passed  by  our  Legislature  which  has  taken  final  form  in 
the  section  which  I have  quoted,  for  the  purpose  of  preventing 
the  law  as  laid  down  in  England  prevailing  in  this  Province  ; and, 
even  when  somewhat  obscurely  worded  in  its  original  form,  it  has 
been  held  to  have  this  effect. 

Regarding  the  machine  as  a chattel,  the  defendant  claims  it 
upon  the  theory  that  her  mortgage  is  a subsequent  mortgage 
within  the  meaning  of  sec.  3*  of  the  Act  referred  to;  and  that, 

* 3. — (1)  Where  possession  of  goods  is  delivered  to  a purchaser,  or 
a proposed  purchaser  or  hirer  of  them,  in  pursuance  of  a contract  which 
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therefore,  the  failure  to  record  the  conditional  sale  agreement 
renders  it  void  as  against  her  mortgage.  The  defendant's  mort- 
gage was  long  prior  in  date  to  the  conditional  sale,  and  so  is  not 
within  the  statute,  unless  the  fact  that  it  covers  after-acquired 
property  is  sufficient  to  make  her  a subsequent  mortgagee.  The 
words  “ subsequent  purchaser  ''  and  “ subsequent  mortgagee  ''  have 
been  interpreted  in  numerous  cases,  and  in  no  case  have  I found  Rountree. 
anything  to  justify  the  defendant's  contention.  Invariably  the  MMdleton,  J. 
date  of  the  mortgage  or  purchase  is  taken  as  the  criterion  for 
determining  whether  it  is  prior  or  subsequent.  These  cases  are 
collected  in  Words  and  Phrases,  p.  6735  et  seq. 

American  decisions  of  high  authority  are  directly  opposed  to 
the  defendant's  claim:  e.g.,  Myer  v.  Car  Co.  (1880),  102  U.S.  1. 

That  was  the  case  of  a mortgage  to  secure  bonds  covering  after- 
acquired  property.  There  was  a subsequent  conditional  sale. 

The  property  was  claimed  by  the  mortgagee,  and  it  was  said  that 
a conditional  sale,  although  not  recorded  in  accordance  with  the 
requirements  of  the  'Chattel  Mortgage  Act,  was  legal  and  valid 
as  between  the  parties,  and  that  a prior  mortgage  reaching  after- 
acquired  property  would  take  such  property  subject  to  all  the 
conditions,  with  which  it  was  incumbered  when  it  came  into  the 
hands  of  the  mortgagor.  This  is  in  accordance  with  an  earlier 
case,  Fosdick  v.  Scholl  (1878),  99  IT. S'.  235,  to  the  same  effect. 

The  same  conclusion  is  arrived  at  in  the  case  of  Manhattan  Trust 
Co.  v.  Sioux  City  Cable  Railway  Co.  (1896),  76  Fed.  Repr.  658. 

The  question  of  the  effect  of  failure  to  renew  a chattel  mort- 
gage was  discussed  in  our  own  Court  of  Appeal,  in  Hodgins  v. 

Johnston  (1880),  5 A.R.  449.  The  failure  to  renew  made  the 
mortgage  void  as  against  subsequent  purchasers.  This  was  held 

provides  that  the  ownership  is  to  remain  in  the  seller  or  lender  for 
hire  until  payment  of  the  purchase  or  consideration  money  or  part  of  it, 
as  against  a subsequent  purchaser  or  mortgagee  claiming  from  or 
under  the  purchaser,  proposed  purchaser  or  hirer,  without  notice  in 
good  faith  and  for  valuable  consideration,  such  provision  shall  be  in- 
valid, and  such  purchaser,  or  proposed  purchaser  or  hirer,  shall  be 
deemed  the  owner  of  the  goods,  unless 

(a)  the  contract  is  evidenced  by  a writing  signed  by  the  purchaser, 
proposed  purchaser  or  hirer  or  his  agent,  stating  the  terms  and 
conditions  of  the  sale  or  hiring  and  describing  the  goods  sold 
or  lent  for  hire;  and, 

(&)  within  ten  days  after  the  execution  of  the  contract  a true  copy 
of  it  is  filed  in  the  office  of  the  clerk  of  the  County  or  District 
Court  of  the  county  or  district  in  which  the  purchaser,  proposed 
purchaser  or  hirer  resided  at  the  time  of  the  sale  or  hiring. 


(5)  Clause  (b)  of  subsection  1 shall  not  apply  to  a contract  re- 
specting manufactured  goods  . . . which,  at  the  time  possession  is 

delivered,  have  the  name  and  address  of  the  seller  or  lender  painted, 
printed,  stamped  or  engraved  thereon  or  plainly  attached  thereto.  . . . 
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of  no  avail  to  a person  who  purchased  during  the  currency  of  the 
mortgage,  for  he  was  in  no  sense  a subsequent  purchaser. 

The  whole  policy  of  the  Conditional  Sales  Act  is  to  protect 
purchasers  who  acquire  property  on  the  faith  of  possession,  and 
to  preclude  those  who  have  given  possession  upon  an  agreement 
under  which  the  property  is  retained,  notwithstanding  that  pos- 
session is  given,  from  asserting  the  right  of  property  as  against 
one  who  has  purchased  upon  the  faith  of  the  possession.  This 
obviously  precludes  any  idea  that  the  defendant  was  within  the 
scope  of  the  Act. 

The  appeal  should  be  allowed  with  costs,  and  there  should  be 
judgment  for  the  return  of  the  machine  with  $10  damages. 

Latchford,  J.,  agreed  with  Middleton,  J. 

Logie,  J. : — The  plaintiffs  sold  to  Fawcett  & Gray  a machine, 
known  as  a “ Loew  Economic  Soaker,”  upon  an  agreement  which 
provided  that  the  ownership  should  remain  in  the  vendors  until 
full  payment  was  made,  but  the  vendors  did  not  comply  with 
subsec.  1(h)  of  sec.  3 of  R.S.O.  1914,  eh.  136,  the  Conditional 
Sales  Act,  by  filing  a copy  of  the  agreement  in  the  office  of  the 
clerk  of  the  County  Court  in  which  the  purchaser  resides,  etc.,  etc., 
nor  with  subsec.  5 of  the  same  section,  by  having  its  name  and 
address  painted,  printed,  stamped,  or  engraved  thereon.  The 
purchasers  failed  to  pay. 

The  defendant,  who  is  the  owner  of  the  premises  in  which  the 
machine  was  installed,  was  also  the  mortgagee  of  the  chattels  of 
Fawcett  & Gray. 

This  mortgage  was  given  prior  to  the  purchase  from  the  plain- 
tiffs of  the  machine  in  question,  but  contained  what  is  known  as 
an  “after-acquired  property  ” clause. 

Of  this  mortgage  the  plaintiffs  had  no  notice. 

The  defendant  has  taken  possession  of  the  machine,  and 
justifies  her  act  on  two  grounds:  (1)  that  she  is  entitled  (the 
plaintiffs  having  failed  to  protect  their  rights  by  complying  with 
the  Conditional  Sales  Act)  to  seize  and  sell  the  machine  as  “ after- 
acquired  property”  covered  by  her  chattel  mortgage;  (2)  or,  if 
not,  that  the  machine  is  a fixture  and  became  her  property  as 
owner  of  the  soil  to  which  it  is  affixed. 

On  both  grounds  the  defendant  fails. 

The  defendant  is  not  a subsequent  mortgagee  who  is  protected 
by  sec."  3,  subsec.  1,  but  is  a prior  mortgagee,  not  within  the  scope 
of  the  enactment. 

Nor  does  the  provision  in  her  mortgage  with  regard  to  it 
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covering  “ after-acquired  property  ” make  her  a subsequent  mort- 
gagee with  regard  to  such  property. 

The  mischief  aimed  at  by  the  section  is  the  misleading  of  sub- 
sequent purchasers  or  mortgagees  by  the  apparent  ownership  of 
goods  in  the  possession  of  the  vendor  or  mortgagor,  which  goods 
are  not  in  reality  his  at  all. 

And  the  statute  says,  with  regard  to  the  classes  it  protects, 
that  a conditional  sale  shall  be  evidenced  in  such  a way  that  such 
protected  classes  shall  be  put  upon  inquiry  and  safeguarded  either 
by  the  filing  of  the  agreement  or  by  the  name  of  the  vendor  of 
the  goods  conditionally  sold  being  put  upon  the  article. 

The  mere  fact  that  the  mortgage  did  not  attach  until  after  the 
machine  was  brought  upon  the  mortgagors’  premises  does  not 
make  a prior  mortgage  a subsequent  one  with  regard  to  the 
machine  so  brought  upon  the  mortgagors’  premises. 

The  test  of  priority  is  the  date  when  the  mortgagee  advanced 
his  money. 

Nor,  assuming  that  the  machine  was  a fixture — as  to  which 
on  the  evidence  grave  doubt  exists — will  that  fact  help  the  de- 
fendant. The  conditional  sales  agreement  admittedly  is  good 
between  the  -parties. 

Section  9 of  the  Act  provides  that  “ where  the  goods  have 
been  affixed  to  realty  they  shall  remain  subject  to  the  rights  of 
the  seller  as  fully  as  they  were  before  being  so  affixed.”  This 
section  does  not  say  that  the  goods  shall  remain  subject  to  the 
rights  of  a seller  who  has  complied  with  the  provisions  of  sec.  3, 
but  is  in  the  broadest  terms;  and,  in  my  opinion,  - completely  dis- 
poses of  any  claim  on  the  defendant’s  part  to  hold  this  machine 
as  being  affixed  to  realty  belonging  to  her. 

The  appeal  must  be  allowed  and  the  machine  restored  to  the 
plaintiffs  with  costs. 

The  evidence  does  not  justify  any  damages  being  allowed  to 
the  plaintiffs. 

Meredith,  C.J.C.P. If,  as  the  learned  County  Court  Judge 
found,  the  defendant  is  a subsequent  mortgagee  of  the  property 
in  question,  this  appeal  must  be  dismissed:  the  Conditional  Sales 
Act  so  provides  in  unmistakable  words,  and  indeed  this  is  admitted 
on  all  hands. 

But  it  is  said  that  this  property  was  “ after-acquired  property,” 
and  that,  as  to  such,  the  defendant  was  not  a subsequent  mort- 
gagee, but  was  a prior  mortgagee. 

This,  however,  seems  to  me  to  be  an  inaccurate  statement  of 
fact,  and  an  erroneous  one  of  law. 
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The  mortgage  is  not  one  covering  generally  “ after-acqnired 
property,”  but  is  one  covering  only  “ augmentations  ” and  sub- 
stitutions, and  this  case  is  one  of  substitution  only. 

And  what  else  can  the  defendant  be,  as  to  the  substituted 
property,  but  a subsequent  mortgagee?  She  had  no  right  of  any 
kind  to  it  until  it  was  substituted,  and  it  was  not  substituted 
until  after  it  was  sold  by  the  plaintiffs  to  the  mortgagors,  and 
until  after  the  plaintiffs  had  taken  out  the  tank  for  which  this 
one  was  substituted  and  had  themselves  substituted  it  for  the 
other.  The  Conditional  Sales  Act  says  “ subsequent  mortgagee,” 
not  “ subsequent  mortgage.” 

We  must  not  speculate  as  to  what  the  Legislature  had  in  mind; 
we  should  give  effect  to  their  plain  words:  though,  if  one  were 
disposed  to  speculate,  what  reason  can  there  be  for  imagining 
that  the  legislation  was  not  meant  to  cover  such  a case  as  this  ? 

The  plaintiffs  took  away  the  tank  which  was  plainly  covered 
by  the  mortgage  in  question,  and  put  the  new  tank  in  its  place: 
did  the  Legislature  mean  that  the  mortgagee  should  be  deprived 
of  both? 

And  they  did  that  with  knowledge  of  the  defendant’s  mortgage 
and  all  that  it  contained,  for  it  was  duly  registered.  Is  the 
defendant  to  have  no  benefit  from  that? 

And  are  the  plaintiffs,  who  wholly  disregarded  the  provisions 
of  the  Conditional  'Sales  Act,  to  be  rewarded  with  their  own  tank 
and  that  which  it  replaced,  too?  Is  a premium  to  be  put  on 
disregard  of  the  one  enactment,  and  a penalty  upon  obedience 
to  the  other?  There  is  no  merit- in  the  plaintiffs’  claim,  and  it  is 
made  in  the  teeth  of  the  Conditional  Sales  Act. 

Upon  the  questions  whether  the  property  in  question  became 
a “ fixture,”  and  whether  the  9th  section  of  the  Conditional  iS'ales 
Act  should  be  applicable,  I desire  to  say  only  this  : that,  if  that 
question  were  meant  to  apply  to  a disregard  of  the  provisions  of 
that  Act,  it  would  be  strange  legislation ; if  it  were  meant  to  apply 
only  to  those  who  observed  the  provisions  of  the  Act,  it  should  be 
reasonable. 

The  foregoing  views  were  expressed  upon  the  argument  of  this 
appeal,  and  put  in  writing  at  its  conclusion;  but  subsequently,  led 
by  that  indispensable  guide  to  the  decisions  of  the  Courts  of  the 
United  States  of  America,  called  “ Corpus  J uris,”  to  some  decisions 
there  upon  the  subject  of  after-acquired  property,”  it  became 
necessary  for  me  to  pause  and  to  reconsider  this  case  with  the  aid 
of  such  light  as  they  might  throw  upon  it. 

The  broad  statement  made  in  some  of  the  books,  which  at  first 
sight  seemed  to  be  somewhat  in  conflict  with  the  views  I have 
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expressed,  on  closer  scrutiny  proved  otherwise.  It  was  an  instance 
of  circumstances  altering  cases. 

In  the  latest  case,  Myer  v.  Car  Co.,  102  U.'S.  1,  the  'Chief 
Justice  of  the  Supreme  'Court  of  the  United  States  of  America 
went  very  fully  into  the  subject,  making  it  quite  plain  that  the 
Iowa  statute  then  under  consideration  was  a very  different  one, 
as  to  mortgagees,  from  the  enactment  in  question  in  this  case. 
The  Iowa  statute  did  not  make  the  conditional  sale  invalid  as  to 
mortgagees,  but  it  did  as  to  purchasers  and  creditors.  The 
ruling  was  that  the  mortgagee  was  a creditor  having  only  the  rights 
of  a simple  creditor,  and  so,  having  no  lien  upon  the  debtor’s 
property,  had  no  right  to  the  fund  in  Court  in  that  case. 

If  the  Iowa  enactment  were  the  same  as  ours,  and  if  the  cir- 
cumstances of  that  case  were  like  those  of  this  case,  I can  have 
no  doubt  that  the  mortgagee  must  have  succeeded. 

And  it  may  be  added  that,  even  where  there  is  no  conditional 
sales  enactment  in  force,  the  Supreme  'Court  of  the  United  States 
of  America  has  held  that,  though  the  rule  as  to  after  ^acquired 
property  is  of  course  that  the  mortgagee  takes  only  the  mortgagor’s 
interest,  yet  it  is  different  when  the  after-acquired  property 
becomes  affixed  to  and  a part  of  the  principal  thing,  as  in  this  case 
where  the  new  tank  took  the  place  of  the  old  one  and  became  part 
and  parcel  of  the  bottle-washing  and  filling  machinery  and  business 
which  were  mortgaged:  United  States  v.  New  Orleans  Railroad  Co. 
(1870),  12  Wallace  362. 

I am  in  favour  of  dismissing  the  appeal. 

Appeal  allowed  (Meredith,  C.J.C.P.,  dissenting). 


[APPELLATE  DIVISION.] 

Re  City  of  Toronto  and  John  Northway  & Son  Limited. 

Assessment  and  Taxes — Income  Assessment  — Trading  Company  — In- 
come Derived  from  Investment  of  Reserve-fund — Whether  Exempt 
as  Included  in  Business  Assessment — Assessment  Act,  R.S.O.  1914, 
eh.  195,  secs.  5,  10(8),  11(1)  (6) — “ Income  not  Derived  from  the 
Business.” 

The  Assessment  Act,  R.S.O.  1914,  ch.  195,  by  sec.  5,  makes  taxable  “ all 
income  derived  either  within  or  out  of  Ontario”  (with  certain  specified 
exceptions) ; then  (sec.  10)  it  provides  for  a business  tax  “computed 
by  reference  to  the  assessed  value  of  the  land  so  occupied  or  used  by 
him;”  but  (sec.  10(8) ),  if  charged  a business  tax,  the  taxpayer  “ shall 
not  be  assessed  in  respect  of  income  derived  from  such  business.” 
Then  comes  sec.  11(1)  (6),  which  provides  that  “every  person  although 
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liable  to  business  assessment  . . . shall  also  be  assessed  in  respect 
of  any  income  not  derived  from  the  business  in  respect  of  which  he 
is  assessable:” — 

Held,  that  the  income  derived  by  a company,  whose  business  was 
the  making  and  selling  of  garments,  from  the  investment  of  an  accu- 
mulated reserve-fund,  not  used  in  the  business,  was  “ income  not 
derived  from  the  business,”  and  the  company  was  assessable  in 
respect  thereof. 


Appeal  by  the  Corporation  of  the  City  of  Toronto  from  an 
order  of  the  Ontario  Railway  and  Municipal  Board,  made  on 
appeal  from  the  decision  of  the  Senior  Judge  of  the  County  Court 
of  the  County  of  York^  reducing  the  company’s  assessment  on  in- 
come from  $45,022.87  to  $3,000. 


April  17.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middletoh,  and  Logie,  JJ. 

G.  R.  Geary , K.C.,  and  C.  M.  Colquhoun , for  the  appellants. 

D.  Inglis  Grant , K.C.,  for  the  company,  respondent. 


May  11.  Meredith,  C.J.C.P. : — The  company  carry  on  the 
business  of  makers  and  sellers  of  “ ready-made  ” clothing ; and  out 
of  their  profits  they  have  accumulated  a fund  of  a very  consider- 
able amount,  from  which,  and  the  investments  of  which,  they 
have  a large  income. 

It  does  not  seem  to  me  very  material  what  the  ultimate  use  of 
the  fund,  or  its  gains,  may  be ; but  it  may  be  said  that,  at  present, 
the  intention  is  to  use  it  in  one  way  and  another  in  increasing  and 
benefiting  the  company’s  property,  position,  and  business ; but 
there  is  nothing,  at  present,  that  prevents  its  use,  or  division 
among  the  shareholders,  in  any  manner  that  is  lawful. 

The  company  have  always  been  and  are  under  a “ business 
assessment’’  and  taxation  by  the  municipality  in  which  their 
businesses  are  carried  on. 

And  they  are  liable  also,  under  sec.  11  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  to' taxation  “in  respect  of  any  income  not 
derived  from  the  business  in  respect  of  which  they  are  assessable,” 
in  addition  to  taxation  on  their  business  assessment. 

And  the  single  question  involved  is : whether  the  income  from 
their  hoarded  fund  is  “ income  derived  from  ” the  company’s 
business  as  expressed  in  sec.  10(8)  ; or  is  “ any  income  not  derived 
from  the  business  in  respect  of  which  ” the  company  “ is  assess- 
able,” as  expressed  in  sec.  11(1)  (6). 

The  assessment  and  taxation  is  an  annual  one  upon  the  busi- 
ness of  making  and  selling  clothing,  not  of  saving  and  trading  in 
money — a business  of  an  entirely  different  character. 
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That  which  is  annually  derived  from  the  company’s  business 
is  that  which  is  derived  from  the  business  of  making  and  selling 
clothing;  and  it  seems  to  me  to  be  plain  that  it  is  only  the  profit 
from  that  business  that  is  included  in  the  business  and  taxation. 

This  company  is  not  at  all  like  a bank  or  other  institution, 
an  important,  if  not  essential,  part  of  the  business  of  which  is 
creating  and  maintaining  a large  “ reserve,”  and  making  much 
of  its  annual  profits  out  of  trading  with  it. 

The  appeal  should,  in  my  opinion,  be  allowed. 

Riddell,  J. : — The  point  of  law  raised  in  the  present  appeal 
is  of  great  importance  to  the  business  community;  and  the  appeal 
has  been  argued  with  much  skill  and  ingenuity — moreover  there 
is  no  suggestion  of  wrongdoing  or  of  oppression — the  North  way 
company  is  acknowledged  to  have  acted  with  perfect  propriety 
and  candour  with  no  intention  of  evading  the  statute — and  the 
city  to  be  claiming  nothing  but  what  it  is  honestly  contended  is 
its  due.  The  whole  question  is  as  to  the  meaning  of  the  statute. 

The  facts  are  simple  and  are  set  out  in  the  opinion  of  the 
Ontario  Railway  and  Municipal  Board,  which  I do  not  need  to 
quote  at  length. 

The  Nortfiway  company  has  two  premises  for  its  business  of 
manufacturing  and  selling  certain  articles  of  apparel.  By  supple- 
mentary letters  patent,  it  has  the  power  to  invest  in  stocks  of 
subsidiary  companies  carrying  on  business  similar  or  subsidiary 
to  its  own.  The  income  derived  from  such  investments  is  taxable 
as  income  separate  from  the  business  tax,  as  we  have  decided  in 
the  Lever  Brothers*  case ; and  that  matter  is  not  in  dispute. 

But  for  some  years  the  company  has  practised  the  policy  of 
setting  aside  from  year  to  year  out  of  its  surplus  earnings,  being 
undivided  profits,  a revenue  fund.  This  reserve  fund  has  not 
been  (except  as  hereafter  mentioned)  physically  segregated  from 
the  other  current  funds  of  the  company,  or  carried  in  a special 
account  separate  from  its  general  moneys.  One  result  of  this  is 
that,  at  any  point  of  time,  to  determine  the  'amount  of  the  reserve 
fund  required  a computation  to  be  made  in  which  was  taken  into 
account  the  credits  and  moneys  on  hand,  and  the  debts  and  obli- 
gations of  the  company.  Besides  carrying  portions  of  this  reserve 
fund  on  deposit  at  the  company’s  bankers  at  a low  rate  of  interest, 
the  officers  of  the  company  invested  it  in  part  in  bonds,  in  part  in 
certain  dividend-paying  stocks,  and  in  part  in  call-loans  to  brokers, 
secured  by  satisfactory  collateral.  It  is  not  suggested  that  any 

*Re  Lever  Brothers  and  City  of  Toronto  (17th  April,  1923),  decided 
by  the  same  Court — not  noted  or  reported. 
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speculative  elements  entered  into  these  transactions ; the  sole 
object  being  to  obtain  a slightly  higher  return  on  the  moneys 
invested,  while  keeping  them  in  a form  quickly  convertible  into 
cash  if  immediately  required  for  use  in  the  business. 

The  purpose  of  this  policy  was  generally  to  stabilise  the  busi- 
ness and  enable  it  to  withstand  the  fluctuations  and  the  losses 
unavoidable  in  trade  and  manufacture;  and  especially  in  a business 
such  as  theirs,  depending  on  fashions  'changing  from  season  to 
season.  Besides  this,  the  reserve  fund  was  intended  to  serve  two 
specific  ends:  to  provide  a fund  to  pay  off  a mortgage  on  the 
Wellington  street  property,  amounting  to  $250,000,  which  matures 
in  a few  years,  and  to  build  a new  retail  store  on  the  company’s 
present  business-site  in  Yonge  street,  at  an  estimated  cost  of 
$500,000. 

As  required  by  law,  the  company  made  an  income  return — 
Form  No.  2 — as  required  by  sec.  18  of  the  Assessment  Act.  The 
relevant  parts  of  that  return  are  as  follows : — 

3.  Income,  wheresoever  derived,  from  interest  on  bonds, 

debentures,  stocks,  shares,  or  other  securities  in 
mercantile  or  manufacturing  businesses  carrying  on 
within  Ontario  $3,000  00 

4.  Income,  wheresoever  derived,  from  stocks  of  insurance, 

loan,  land,  gas,  electric  light,  telephone,  telegraph, 
street  and  steam  railway  companies,  banks  and 

other  stock  6,570  03 

(Do  not  include  income  from  Ontario  mining 
stocks.) 

5.  Income,  wheresoever  derived,  from  bonds  and  deben- 

tures (not  already  included  in  item  3),  personal 
securities,  including  Dominion  War  and  Victory 
bonds,  and  from  stocks  or  shares  in  industrial 


companies  situated  outside  of  Ontario 24,832  05 

6.  Income  from  money  loaned  or  invested  on  any  other 

security  or  without  security ' 3,193  21 

7.  Income  from  bank  deposits  7,427  58 


Item  3 represents  dividends  received  by  the  company  from 
its  subsidiary,  Canadian  Dyers;  this  amount  is  not  now  in  ques- 
tion— it  is  taxable. 

Items  4 and  5 represent  interest  and  dividends  from  bonds 
and  stock  in  which  the  company’s  reserve  fund  had  in  part  been 
invested  from  time  to  time. 

Item  6 represents  interest  received  on  reserve  fund  invested  in 
part  in  call-loans. 
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Item  7 represents  bank  interest  on  portions  of  the  reserve  fund 
on  deposit. 

LTpon  these  facts  the  city  claimed  that  these  several  parcels  of 
income,  aggregating  $45,022.87,  did.  not  constitute  income  derived 
from  the  business  in  respect  of  which  the  company  is  assessed  for 
business  assessment. 

The  County  Court  Judge  found  in  favor  of  this  contention; 
on  appeal  to  the  Board,  all  but  item  3 were  held  assessable — the 
city  appeals. 

The  relevant  legislation  seems  to  me  to  be  the  Assessment 
Act,  R.S.O.  1914,  ch.  195,  secs.  5,  10,  especially  10(8),  and  11(1) 
(b). 

The  Act  begins  (sec.  5)  by  making  taxable  “ all  income 
derived  either  within  or  out  of  Ontario  ” (with  certain  specified 
exceptions);  then  (sec.  10)  it  provides  for  a business  tax  “com- 
puted by  reference  to  the  assessed  value  of  the  land  so  occupied  or 
used  by  him;”  but  (sec.  10(8))  if  charged  a business  tax,  the 
taxpayer  “ shall  not  be  assessed  in  respect  of  income  derived  from 
such  business.” 

Then  comes  sec.  11(1)  (5)  : “Every  person  although  liable  to 
business  assessment  . . . shall  also  be  assessed  in  respect  of  any 
income  not  derived  from  the  business  in  respect  of  which  he  is 
assessable.” 

The  result  is  that  the  ratepayer  is  to  pay  taxes  upon  all  income 
except  such  as  he  may  derive  from  a business  in  respect  of  which 
he  is  to  pay  a business  tax;  in  order  to  escape,  the  company  must 
establish  that  the  income  in  question  is  “ derived  from  ” the 
business  in  respect  of  which  it  pays  business  tax.  Is  this  such 
an  income? 

When  the  question  is  put  in  that  bald  form  it  seems  to  me 
there  can  be  no  question  of  the  answer. 

The  business  in  respect  of  which  the  business  tax  is  imposed 
is  that  of  making  and  selling  garments — and  any  money  derived 
from  that  business  is  non-assessable  as  income.  But,  when  it  is 
out  of  the  business,  and  is  not  again  used  in  the  business,  how 
can  it  be  said  that  the  income  from  the  investment,  in  any  way 
of  it,  is  derived  from  the  business?  It  is  no  more  derived  from 
the  business  than  -would  be  the  rent  of  real  estate  bought  with  the 
surplus  money  of  the  business,  not  to  be  used  for  the  business, 
but  to  have  on  hand  to  throw  on  the  market  if  the  business  should 
need  money. 

I would  allow  the  appeal  with  costs. 

Latcheord  and  Middleton,  JJ.,  agreed  in  the  result. 
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Logie,  J. : — It  is  clear  to  me  that  money  received  from  invest- 
ments is  not  money  derived  from  the  business  “ in  respect  of  which 
the  respondents  are  assessable  ” under  sec.  10  of  the  Assessment 
Act.  The  word  “ derived  ” in  para.  (&)  of  sec.  11(1)  means 
<e  derived  from  the  business  in  the  first  instance.” 

Income  received  from  the  interest  or  earnings  of  savings, 
originally  surplus  earnings  of  the  business,  is  not  derived  from 
the  business,  but  is  derived  from  the  money  which  was  derived 
from  the  business — one  step  farther  away  and  not  protected  by 
the  exception  in  the  statute. 

In  other  words,  the  earnings  of  surplus  earnings,  though  called 
a reserve  fund  and  properly  constituting  a fund  to  protect  the 
business,  if  earned  aliunde , are  taxable. 

Appeal  allowed . 


[APPELLATE  DIVISION.] 

City  of  Ottawa  v.  Keefer. 

Assessment  and  Taxes — Income-tax — Liability  Confined  to  Residents 
of  Municipality — Assessment  Act,  sec.  12(1). 

A person  cannot  be  assessed  in  respect  of  income  by  the  municipality 
in  which  it  is  earned  unless  he  resides  in  that  municipality — the  law 
permits  taxation  of  a resident  of  Ontario  upon  income  only  by  the 
municipality  in  which  he  resides:  Assessment  Act,  sec.  12(1). 

City  of  Ottawa  v.  Nantel  (1921),  51  O.L.R.  269,  explained  and  dis- 
tinguished. 

Appeal  by  the  defendant  from  the  judgment  of  the  First 
Division  Court  of  the  County  of  Carleton,  in  favour  of  the  plain- 
tiffs, the  Municipal  'Corporation  of  the  'City  of  Ottawa,  in  an  action 
to  recover  the  amount  of  an  income  tax  sought  to  be  imposed  upon 
the  defendant. 

April  20.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

Lyle  Ramsey,  for  the  appellant. 

A.  R.  Clute , for  the  plaintiffs,  respondents. 

May  11.  Meredith,  C.J.C.P. : — Although  the  income  of  the 
defendant,  which  is  in  question  in  this  action,  was  earned  by,  and 
was  paid  to  him,  in  the  city  of  Ottawa,  the  plaintiffs  had  no  power 
to  impose  a tax  upon  him  in.  respect  of  it,  because  the  law  permits 
taxation  of  a resident  of  Ontario  on  income  only  by  the  munici- 
pality in  which  he  resides,  and  the  defendant  did  not  reside  in 
Ottawa,  hut  did  reside  in  another  municipality  in  Ontario. 
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The  words  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec. 
12(1),  are  very  plain:  “Every  person  assessable  in  respect  of  in- 
come under  section  11  shall  be  so  assessed  in  the  municipality  in 
which  he  resides,”  etc.,  etc. 

It  may  be  that  a misunderstanding,  by  the  assessment  depart- 
ment of  Ottawa,  and  by  the  learned  Judge  who  decided  this  case 
in  a Division  Court  there,  of  the  case  of  City  of  Ottawa  v.  Nantel 
(1921),  51  O.L.R.  269,  decided  in  this  Court,  has  led  to  the 
assessment  in  question  and  to  the  judgment  now  in  appeal.  The 
defendant  in  that  case  contended  that  he  not  only  did  not  reside 
in  Ottawa,  but  did  not  reside  in  Ontario : the  ruling  was : that, 
if  he  resided  in  Ottawa,  he  w|s  liable  to  taxation  there;  and  that, 
if  he  resided  out  of  Ontario,  as  he  contended,  he  was  equally 
liable  to  taxation  there,  because  he  received  in  Ottawa  the  income 
in  respect  of  which  he  was  assessed. 

If  he  had  resided  in  Ontario  elsewhere  than  at  Ottawa,  there 
would  have  been  no  power  to  tax  in  Ottawa — he  must  have  been 
taxed  where  he  resided. 

The  appeal  must  be  allowed  and  the  action  must  be  dismissed. 

Latchfoed  and  Middleton,  JJ.,  agreed  with  the  Chief  Justice. 

Logie,  J. : — With  respect  to  a person  who  is  resident  in 
Ontario,  the  Asssessment  Act,  sec.  12,  subsec.  1,  confers  the  right  to 
assess  such  person  in  respect  of  income  upon  the  municipality  in 
which  the  person  assessed  resides,  and  upon  no  others. 

Mr.  Keefer  admittedly  did  not  reside  in  Ottawa,  and  accord- 
ingly that  city  had  no  right  to  assess  him  for  income. 

The  Nantel  case,  51  O.L.R.  269,  is  in  favour  of  the  defendant 
because  that  case  proceeded  upon  the  ground  that  Mr.  Nantel. had 
a sufficient  residence  in  Ontario  to  bring  him  within  the  Act. 

The  appeal  must  be  allowed  and  the  action  dismissed  with 
costs. 

Appeal  allotved. 


[APPELLATE  DIVISION.] 

Re  City  of  Toeonto  and  McPhedean. 

Assessment  and  Taxes — Leasehold  Interest  in  University  Lands — 
University  Act,  R.S.O.  1914,  ch.  279,  sec.  16 {^—Ascertainment  of 
Value  of  Interest — Method  Adopted. 

Lands  owned  by  the  Board  of  Governors  of  the  University  of  Toronto 
were  leased  to  M.  at  an  annual  ground-rent  of  $720,  by  a lease 
expiring  on  the  1st  October,  1921,  and  renewable  in  perpetuity  for 
further  21-year  terms  at  a rental  to  be  agreed  upon  or  determined 
by  arbitration,  the  lessee  covenanting  to  pay  all  taxes  charged  upon 
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1923.  the  demised  premises.  By  the  University  Act,  R.S.O.  1914,  ch.  279, 

sec.  16(1),  property  vested  in  the  University  Board  is  exempt  from 

Re  City  of  taxation,  but  the  interest  of  every  lessee  is  liable  to  taxation.  It 
Toronto  was  admitted  that  a rack-rent  would  be  $840:  — 

McPhedran  Held>  that  the  value  of  M.’s  leasehold  interest  in  the  lands  was  liable 
N*  to  taxation;  and  the  value  was  to  be  ascertained  in  1923  by  a calcu- 
lation of  present  worth  based  upon  the  difference  between  the  rack- 
rent  and  the  rent  payable,  $120,  capitalised  for  the  length  of  time  he 
had  the  right  to  occupy  at  that  rental. 

Case  stated  by  the  Senior  Judge  of  the  County  Court  of  the 
County  of  York,  in  the  following  words : — 

“ The  lands  in  question  are  owned  by  the  Board  of  Governors 
of  the  University  of  Toronto,  and  Ur.  Alexander  McPhedran  is  a 
lessee  of  the  said  lands  at  an  annual  rental  of  $720,  under  a lease 
which  expires  on  the  1st  October,  1941,  and  is  renewable  in  per- 
petuity for  further  21-year  terms  at  a rental  to  be  agreed  upon 
or  determined  by  arbitration.  In  said  lease  the  lessee  also  coven- 
ants to  pay  all  taxes  to  be  charged  upon,  the  demised  premises. 
By  the  University  Act,  R.S.O.  1914,  oh.  279,  sec.  16,  subsec.  1, 
the  property  vested  in  the  University  Board  is  exempt  from  taxa- 
tion, but  the  interest  of  every  lessee  and  occupant  of  real  property 
vested  in  the  Board  is  liable  to  taxation. 

“ The  assessed  value  of  the  lands  apart  from  buildings  is 

$21,000. 

“ The  question  for  the  opinion  of  the  Court  is  whether  the 
proper  method  of  ascertaining  the  tenant’s  interest  in  the  lands 
(apart  from  the  buildings)  for  the  purpose  of  assessment  is  that 
employed  by  the  assessment  department  of  the  City  of  Toronto, 
namely : — 

“ 1.  Take  4 per  cent,  of  the  assessed  value  of  the  land  or  $840. 

“ 2.  Take  the  present  value  of  $1  payable  yearly  for  the 
unexpired  portion  of  the  lease,  which  in  this  case  is  20  years. 

“ 3.  This  is  ascertained  as  follows : take  the  present  worth  of 
$1  for  19  years  and  add  $1  for  the  current  year,  namely,  $1  for 
19  years  equals  $13.1339  plus  $1  equals  $14.1339. 

“4.  Multiply  $840  by  14.1339,  giving  $11,872  as  the  tenant’s 
interest  in  the  land. 

“ Or,  as  contended  by  Ur.  McPhedran,  proceed  as  in  paras.  1, 
2,  and  3 above,  and  then,  instead  of  the  method  in  para.  4 above, 
subtract  the  ground-rent  paid  by  the  tenant  from  the  $840  as 
found  above,  that  is,  $720  ground-rent  subtracted  from  $840, 
giving  a difference  of  $120,  and  multiply  this  difference  by 
the  present  value  of  $1  for  the  unexpired  portion  of  the  lease  as 
found  above,  that  is,  $120  by  $14,1339,  giving  $1,696,  the  tenant’s 
interest  in  the  land. 
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“ I dismissed  Dr.  McPhedran’s  appeal  to  me  . . . and  1923. 
upheld  the  method  of  ascertaining  the  tenant’s  interest  in  such  re  city  of 
cases  as  adopted  by  the  assessment  department  of  the  City  of  Toronto 
Toronto.  McPhedran. 

“ Was  I right  in  so  doing  ?” 

April  25.  The  case  was  heard  by  Meredith,  C.J.C.P.,  Rid- 
dell, Latchford,  Middleton,  and  Logie,  JJ. 

H.  S.  Honsberger , for  A.  McPhedran. 

(7.  M.  Colquhoun,  for  the  city  corporation. 

May  11.  Meredith,  C.JJC.P. : — The  enactment  in  question 
— the  University  Act,  R.'S.O.  1914,  ch.  279,  sec.  16 — makes  it  as 
plain  as  words  can  that  it  is  the  value  of  the  leasehold  interest 
in  the  property  in  question  that  is  to  he  subject  to  taxation ; 
there  is  no  kind  of  difficulty  in  that  respect;  the  whole  difficulty 
is  in  ascertaining  that  value. 

The  County  Court  Judge  seems  to  have  been  under  the  im- 
pression that  there  are  only  two  ways  of  finding  the  value,  or 
rather  of  endeavouring  to  do  so:  that  which  he  described  as  the 
Bradshaw  method,  which  seems  to  have  been  that  practised  in 
Toronto  for  - some  time ; and  that  stated  in  such  lawnbooks  as 
Cripps  on  Compensation. 

But  there  are  other,  and,  often  in  this  Province,  better,  means 
of  finding  such  value:  for  instance,  if  there  is  a market  for  such 
property — as  there  no  doubt  is — the  market  value  is  very  good  ^ 
evidence  of  the  actual  value : and  there  is  no  reason  why  all 
available  means  should  not  be  taken;  there  is  every  reason  why 
they  should. 

Adopting  the  rental  value  as  the  basis  of  a computation  of  the 
actual  value  is  a method  that  seems  to  be  pretty  generally  adopted 
in  England,  and  one  probably  more  suited  to  conditions  there 
than  here,  where  it  is  much  less  generally  followed. 

In  this  case,  however,  that  method  may  not  be  sufficient  to 
cover  the  whole  interest  of  the  tenant;  it  may  approximately 
prove  the  value  of  that  interest  up  to  the  time  for  a renewal  of 
the  lease,  but  it  stops  there,  though  the  renewal  right  may  very 
. considerably  increase  the  value  of  the  tenant’s  interest  in  the 
property  now. 

In  adopting  this  method  of  valuation,  the  ground-rent  should 
be  deducted  from  the  fair  annual  value  of  the  property,  because  that 
is  no  part  of  the  tenant’s  interest  in  the  property,  it  is  the  land- 
lord’s; and,  in  failing  to  deduct  that,  the  result  obtained  did  not 
give  any  proof  of,  but  was  misleading  as  to,  the  value  of  the 
tenant’s  leasehold  interest. 
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The  case  should,  in  my  opinion,  go  back  to  the  County  Court 
Jludge  to  ascertain  and  fix  the  value  for  taxation — that  is,  the 
actual  value — of  the  lessee's  interest  in  the  property  by  any  means 
available  that  may  prove,  or  tend  to  prove,  it;  and,  if  the  former 
method  be  employed,  to  correct  the  former  calculation  by  deduct- 
ing the  ground-rent  and  taking  into  consideration  the  right  to 
renew  and  all  other  things. 

In  accordance  with  an  agreement  between  the  parties,  there 
should  be  no  order  as  to  costs. 


Riddell,  J, : — McPhedran  has  a house  of  his  own,  built  upon 
land  of  the  University  of  Toronto  held  by  him  under  a lease 
with  right  of  perpetual  renewal  at  intervals  of  21  years,  at  a rental 
to  be  determined  by  arbitration.  He  pays  a ground-rent  of  $720 
per  annum,  and  it  is  admitted  by  all  parties  that  a rack-rent 
would  be  $840. 

The  learned  County  ‘Court  Judge  relies  upon  the  opinion 
of  a gentleman  named,  but  we  are  not  in  possession  of  the  reasons 
for  that  opinion — the  Judge  has  some  foundation  for  his  view 
that  this  is  “ purely  an  actuarial  calculation but  the  Court  is 
considered  to  take  judicial  cognizance  of  mathematical  truths; 
and  we  can  have,  as  the  Judge  should  have  had,  no  difficulty  in 
applying  them  here  so  far  as  they  are  applicable. 

The  process  by  which  the  city  arrives  at  the  assessable  value 
of  McPhedran’s  interest  is  absurd — it  is  simply  finding  the 
capitalised  present  worth  of  $840  per  annum  for  the  remainder 
of  the  term  of  the  lease  without  taking  into  account  what  the 
tenant  has  to  pay:  i.e.,  the  tenant’s  interest  is  the  same  whether 
he  pays  $1,  $720,  or  $10,000. 

Of  course,  the  “ interest  of  the  lessee  ” is  the  commercial  value 
— of  course,  sentimental  value  is  excluded — the  value  to  an  ordinary 
Canadian,  a value  at  which  a business  man  dealing  in  land  would 
take  it  from  a solvent  debtor  in  payment  of  a debt. 

The  value  must  be  determined,  nogt  by  the  rental  value  alone, 
but  by  the  rental  value  and  the  actual  rent  paid  (with  other 
considerations). 

With  proper  limitations,  the  method  adopted  by  the  city 
would  give  this  value  if  the  present  worth  of  the  rent  to  be  paid 
were  deducted. 

But  the  simpler  method  is  obvious — for  any  one  year  the  value 
for  that  year  to  the  tenant  is  the  difference  between  what  he 
should  pay  on  a rack-rent  basis  and  what  he  does  pay — here  $120. 
Capitalise  this  $120  for  the  length  of  time  he  has  the  right  to 
occupy  at  that  rental — and  there  will  be  found  (for  practical 
purposes)  the  value  of  his  interest. 
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It  is  quite  impossible  to  determine  with  mathematical  pre- 
cision the  actual  value — that  will  depend  upon  the  rate  of  interest 
on  money,  the  probability  of  its  rise  or  fall,  the  probability  of 
rise  or  fall  of  the  value  of  land,  the  probability  of  the  tenant 
requiring  renewal  of  lease,  etc.,  etc. — all  being  elements  of  uncer- 
tainty. Mathematically  speaking,  the  value  of  the  interest  is  a 
function  of  three  known  quantities — the  actual  known  rental 
value,  the  actual  rent,  the  present  rate  of  interest — and  of  several 
unknown  and  highly  speculative  quantities. 

Theoretically,  as  well  as  practically,  the  method  of  the  city 
is  erroneous — theoretically  the  method  of  the  tenant  is  wrong  in 
that  it  fails  to  take  into  consideration  the  value  of  the  tenant’s 
right  of  renewal.  But  practically  this  right  may  well  be  neglected : 
as  upon  a renewal  we  must  'consider  that  the  full  rental  value 
will  be  exacted  by  the  University.  The  possibility  of  increase 
or  decrease  of  rental  value  after  renewal  is  too  remote  to  be  con- 
sidered in  practice. 

The  tenant  is  right  and  should  have  his  costs. 

It  is  to  be  borne  in  mind  that  the  amount  is  correct  only  on 
the  hypothesis  agreed  upon,  that  money  is  worth  4 per  cent,  per 
annum;  and  disregarding  the  probability  of  the  rise  or  fall  of 
interest  or  of, rental  value — all  of  which  the  parties  look  upon  as 
too  speculative  to  be  taken  into  account.  Of  course,  the  value  of 
the  assessable  interest  of  McPhedran  may  be  greater  or  less  next 
year  or  any  succeeding  year. 

Latchfokd,  J.,  agreed  in  the  result. 

Middleton,  J. The  question  is  as  to  the  mode  under  which 
the  tenant’s  interest  is  to-be  assessed,  having  regard  to  the  pro- 
visions of  the  University  Act,  R.S.O,  1914,  ch.  279,  sec.  16(1). 

By  this  statute  the  property,  real  and  personal,  of  the  Uni- 
versity is  exempt  from  every  description  of  taxation,  but  “the 
interest  of  every  lessee  and  occupant  of  real  property  vested  in 
the  Board  shall  be  liable  to  taxation.” 

The  property  in  question  is  held  under  a lease  having  some 
years  yet  to  run.  The  building  upon  it  is  owned  by  the  tenant, 
and  it  is  admittedly  liable  to  taxation.  The  land  is  valued  at 
$21,000,  and  it  is  agreed  that  the  annual  rental  upon  it  should 
be  computed  at  4 per  cent.,  and  will,  therefore,  be  $840.  The 
rental  reserved  by  the  lease  was  fixed  at  4 per  cent,  upon  the 
value  of  the  land  at  the  time  the  lease  was  granted,  and  is  $720. 
The  contention  of  the  city,  which  has  been  upheld  by  the  'County 
Court  Judge,  is  that  the  assessment  should  be  on  the  present 
value  of  $840  per  annum  for  the  unexpired  portion  of  the  term. 
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The  contention  of  the  tenant  is  that,  as  his  interest  alone  is  to 
be  assessed,  it  is  to  be  ascertained  as  the  present  value  of  the 
difference  between  the  rental  value  of  the  land  at  the  present  time, 
$840  per  annum,  and  the  annual  rent  payable,  $720  per  annum, 
that  is  the  present  value  of  $120  per  annum  for  the  unexpired 
portion  of  the  term. 

The  foundation  for  the  claim  put  forward  by  the  city  is, 
I think,  based  upon  a radical  misunderstanding  of  the  situation. 
It  treats  the  term  of  years  as  though  it  were  carved  out  of  the  fee, 
and  had  been  granted  free  of  rent.  The  present  value  of  the  term 
would  then  be,  as  the  city  contends,  the  real  value  of  the  tenant’s 
interest.  This  would  be  a proper  method  to  apply  if  the  problem 
was  the  apportionment  of  the  value  of  the  land  as  between  a life- 
tenant  and  the  reversioner,  but  it  is  entirely  out  of  place  in 
dealing  with  the  question  of  the  respective  rights  of  landlord  and 
tenant.  It  ignores  the  fact  that  the  rent  issues  out  of  the  land, 
and  when  the  landlord  is  exempt  the  exemption  carries  with  it  the 
exemption  of  the  rental  that  is  his  property. 

The  true  solution  of  the  problem  is  that  indicated  in  cases 
where  land  subject  to  a lease  is  expropriated.  There  the  value  of 
the  tenancy  is  always  considered  to  be  the  present  value  of  the 
difference  between  the  rental  paid  by  the  tenant,  and  the  rental 
that  the  property  is  worth,  for  the  unexpired  portion  of  the  lease. 

The  principle  is  explained  in  Cripps  on  Compensation,  6th 
ed.,  p.  121. 

The  question  submitted  should  be  answered  accordingly.  The 
tenant  should  have  his  costs. 

Logie,  J.,  agreed  with  Riddell,  J. 

Question  answered  in  favour  of  the  tenant. 
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[APPELLATE  DIVISION.] 

Re  Gamble  and  Robinson  and  City  of  Sault  Ste.  Marie. 

Assessment  and  Taxes — Income  Assessment — Dividends  upon  Shares  of 
Ontario  Company — Shareholders  Residing  out  of  Ontario — Assess- 
ment Act,  secs.  2(e),  5,  13(1) — Whether  Company  Assessable  as 
“Agent,  Trustee  or  Person ” Collecting  or  Receiving  or  in  Posses- 
sion or  Control  of  Dividends  for  Shareholders. 

Section  5 of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  provides  that  all 
income  received  in  Ontario  by  or  on  behalf  of  any  person  resident  out 
of  Ontario  shall  be  liable  to  taxation.  By  sec.  2(e),  “income”  in- 
cludes “dividends  from  stocks.”  By  sec.  13(1),  “Every  agent,  trus- 
tee or  person  who  collects  or  receives,  or  who  is  in  any  way  in 
possession  or  control  of  income  for  or  on  behalf  of  a person  who  is 
resident  out  of  Ontario,  shall  be  assessed  in  respect  of  such 
income:” — 

Held,  that  dividends  paid  to  foreign  shareholders  of  an  incorporated 
company  having  its  head  office  in  Ontario  were  “ income  ” within  the 
meaning  of  the  Act. 

(2)  The  company,  although  it  sent  dividends  by  post  to  the  foreign 
shareholders,  was  not  an  “ agent,  trustee  or  person  ” who  collected 
or  received  or  was  in  possession  or  control  of  income  for  or  on  behalf 
of  the  foreign  shareholders,  and  so  was  not  assessable  in  respect  of 
such  income,  under  sec.  13(1) — Meredith,  C.J.C.P.,  dissenting. 

Three  cases  stated  by  the  Judge  of  the  District  'Court  of  the 
District  of  Algoma  in  regard  to  the  right  to  assess  for  income 
under  sec.  13(1)  of  the  Assessment  Act. 

The  questions  stated  for  the  opinion  of  the  Court  were:  (1) 
Whether  dividends  paid  to  R.  A.  Gamble,  D.  F.  Gamble,  and 
H.  L.  Robinson,  by  the  Gamble-Robinson  Fruit  Company,  were 
“ income  ” within  the  meaning  of  the  Act;  (2)  whether  the  com- 
pany was  liable  to  assessment  in  1923  by  the  Corporation  of  the 
City  of  Sault  Ste.  Marie,  under  sec.  13,  as  an  agent,  trustee,  or 
person  'collecting,  receiving,  or  in  any  way  possessing  or  con- 
trolling income  of  the  Gambles  and  Robinson;  (3)  what  exemption, 
under  sec.  5(20)  of  the  Act,  should  be  allowed  by  the  assessor  on 
any  such  assessment. 

April  20.  The  cases  were  heard  by  Meredith,  C.J.C.P., 
Latchford,  Middleton,  and  Logie,  JJ. 

H.  S.  White , K.C.,  for  R.  A.  Gamble,  D.  F.  Gamble,  H.  L. 
Robinson,  and  the  Gamble-Robinson  Fruit  Company. 

Sir  William  Hearst,  K.C.,  for  the  city  corporation. 

May  11.  Latchford,  J. : — The  City  of  Sault  Ste.  Marie  assessed 
the  Gamble-Robinson  Fruit  Company,  under  sec.  13(1)  of  the 
Assessment  Act,  R.S.O.  1914,  ch.  195,  for  dividends  paid  by  the 
company  in  1921,  to  the  two  Gambles  and  Robinson,  residents  of 
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Minneapolis*  in  the  United  States,  on  the  ground  that  such  divi- 
dends are  income  assessable  under  the  section  mentioned. 

His  Honour  the  District  Court  Judge  upheld  the  assessment, 
and  at  the  request  of  the  company  has  stated,  under  sec.  81  of 
the  Act,  a case  for  the  opinion  of  the  Court. 

Section  13(1)  is  as  follows : “ Every  agent,  trustee  or  person 
who  collects  or  receives,  or  is  in  any 'way  in  possession  or  control 
of  income  for  or  on  behalf  of  a person  who  is  resident  out  of 
Ontario,  shall  be  assessed  in  respect  of  such  income.” 

The  Gamble-Robinson  Fruit  Company  is  a “ person :”  Inter- 
pretation Act,  sec.  29  (x). 

By  sec.  2(e)  of  the  Assessment  Act,  “ income”  shall  include 
“ dividends  ....  from  stocks.” 

I,  therefore,  think  the  first  question  should  be  answered  in  the 
affirmative. 

It  does  not,  however,  follow  that  the  company  is  liable  to 
assessment  for  the  dividends  paid  to  the  Gambles  and  Robinson. 
The  company  was  not  an  “ agent,  trustee  or  person  ” who  col- 
lected or  received  for  these  gentlemen  the  dividends  which  it 
declared  them  entitled  to.  As  soon  as  it  declared  a dividend  in 
their  favour  the  relation  of  the  company  to  its  shareholders  was 
simply  that  of  debtor  to  creditors.  The  company  was  not  an 
agent,  trustee,  or  person  collecting  or  receiving  income  for  the 
Gambles  and  Robinson,  but  a person  who  owed  them  money. 

Accordingly  a negative  answer  should  be  given  to  the  second 
question. 

As  the  company  is  not  liable  to  be  assessed  for  the  dividends 
paid,  the  third  question  requires  no  answer. 

Middleton,  J. : — Cases  stated  by  his  Honour  Judge  Stone, 
County  Court  Judge,  for  the  purpose  of  having  determined  an 
important  question  arising  upon  the  provisions  of  the  Assessment 
Act. 

Put  shortly,  the  question  is  whether  a municipality  in  which 
the  head  office  of  a company  is  situated  is  entitled  to  assess  the 
company  with  respect  to  dividends  payable  to  shareholders  resi- 
dent out  of  Ontario.  The  learned  County  Court  Judge  has  upheld 
the  right  to  assess. 

Subject  to  the  constitutional  provisions  with  respect  to  indirect 
taxation,  the  Province  of  Ontario  and  the  municipalities,  acting 
under  the  authority  of  the  Assessment  Act,  have  the  widest 
possible  power  of  taxation.  The  only  limitation  is  the  ability  to 
collect.  Where  the  person  sought  to  be  assessed  is  domiciled  and 
resident  abroad  manifestly  this  difficulty  becomes  real.  The 
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problem  is  not  new.  Everywhere  this  difficulty  has  had  to  be 
faced.  Two  distinct  courses  have  been  adopted  in  the  endeavour 
to  secure  contributions  to  the  domestic  revenue  by  foreigners. 
The  first  is  the  assessment  of  income  at  its  source — e.g.,  com- 
pelling companies  paying  dividends  within  the  jurisdiction  to 
deduct  the  tax  from  the  dividend  so  that  it  only  reaches  the 
shareholder  after  the  diminution.  The  second  is  the  device  of 
assessing  the  agent  of  the  foreigner  within  the  jurisdiction  and 
so  compelling  in  this  way  payment  out  of  the  income  which  would 
otherwise  go  to  the  resident  abroad.  An  excellent  example  of  a 
statute  containing  both  methods  is  found  in  the  Federal  Income 
Tax  Act  of  1913,  in  force  in  the  United  States. 

Referring  to  the  Ontario  statute,  it  is  to  me  clear  that  the 
Province  has  only  authorised  a municipality  to  tax  agents,  and  has 
not  attempted  to  confer  upon  the  municipality  the  right  to  tax  in- 
come at  its  source.  If  one  should  seek  to  suggest  a reason  for  this, 
it  is  not  far  to  seek.  The  Assessment  Act  is  for  the  purpose  of 
providing  funds  for  the  local  municipalities,  and  it  might  well  be 
thought  to  be  an  unfair  thing  that  one  locality  should  be  given 
power  to  collect  taxation  upon  income  earned  not  merely  in  the 
municipality  but  throughout  the  Province,  or,  indeed,  the  whole 
Dominion.  Assuming  for  the  purpose  of  illustration  that  a 
similar  law  is  in  force  in  the  Province  of  Quebec,  there  would  be 
no  principle  of  fairness  justifying  the  imposition  of  a tax  upon 
the  dividends  payable  by  the  Canadian  Pacific  Railway  Company 
for  the  benefit  of  the  City  of  Montreal  merely  because  the  head 
office  of  the  company  happens  to  be  in  that  city.  For  the  same 
reason  there  can  be  no  fairness  in  permitting  taxation  of  all 
dividends  payable  by  the  different  banks  having  their  head 
offices  in  Toronto  for  the  benefit  of  that  city.  The  offices  of  the 
Canadian  Pacific  Railway  Company  in  Montreal  and  the  offices 
of  the  bank  in  Toronto  are  subjected  to  liability  to  local  taxation, 
but  the  earnings  are  by  no  means  local;  and,  while  there  would  be 
fairness  and  reason  in  taxing  the  entire  income  of  the  share- 
holders of  such  institutions  for  the  benefit  of  the  Dominion  at 
large,  or  the  Province  at  large,  there  is  no  justification  for  hand- 
ing over  such  an  enormous  source  of  revenue  to  any  particular 
local  municipality. 

The  section  dealing  with  the  matter  is  sec.  13  (R.S.O.  1914, 
ch.  195),  which  provides:  “Every  agent,  trustee  or  person  who 
collects  or  receives,  or  is  in  any  way  in  possession  or  control  of 
income  for  or  on  behalf  of  a person  who  is  resident  out  of  Ontario, 
shall  be  assessed  in  respect  of  such  income.”  By  suhsec.  2,  this 
assessment  is  to  be  at  the  place  of  business  or  residence  of  the 
agent. 
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The  learned  Judge  has,  I think,  entirely  misconceived  this 
section.  He  takes  the  view  that  the  company  paying  the  dividend 
is  a person  in  control  of  the  income  for  or  on  behalf  of  the  share- 
holder. I cannot  follow  this  reasoning  at  all.  The  whole  section 
is,  I think,  predicated  upon  the  idea  of  agency.  Unquestionably 
a company  is  included  in  the  word  “person,”  but,  when  that 
word  is  preceded  by  the  words  “ agent,  trustee  or,”  some  effect 
must  be  given  to  these  words.  To  read  the  section  as  though  the 
1 e on’  • word  “ person  ” stood  alone  is  to  ignore  one  of  the  fundamental 
principles  governing  the  interpretation  of  statutes.  But  far  more 
serious  is  the  fact  that  the  interpretation  in  question  quite  ignores 
the  later  words  of  the  section  that  the  only  one  liable  to  assess- 
ment is  one  who  has  “ control  of  income  for  or  on  behalf  of  ” a 
person  resident  out  of  Ontario.  The  company  is  indebted  to  the 
shareholder  as  soon  as  the  dividend  is  declared.  It  may  be  that 
the  shareholder  must  demand  his  dividend  at  the  head  office  in 
Ontario;  but  this  does  not  become  income  of  the  non-resident 
until  it  is  paid.  It  is  simply  the  case  of  a debtor  who  cannot  be 
said  to  be  in  control  of  the  property  of  his  creditor.  The  situa- 
tion here  is  rather  extraordinary  because  the  dividends  have  been 
paid  over  and  the  company  is  being  assessed  this  year  with 
respect  to  the  dividends  paid  over  last  year,  with  a view  to  taxa- 
tion next  year.  How  this  is  to  be  worked  out  is  not  suggested. 

I have  alluded  to  the  constitutional  limitations  under  which 
the  Province  cannot  impose  an  indirect  tax.  It  seems  to  me  that 
this  would  be  clearly  an  indirect  tax,  but  this  question  was  not 
argued,  and  indeed  could  not  be  argued  in  the  absence  of  proper 
notice  to  the  Attorney-General,  so  I say  nothing  with  respect 
thereto. 

In  my  view  the  answers  to  the  questions  submitted  should 
be : — 

(1)  Yes. 

(2)  No. 

(3)  Not  material  in  view  of  the  above. 

Logie,  J. : — The  Gambles  and  Robinson  are  the  principal 
shareholders  in  the  Gamble-Robinson  Eruit  Company  Limited,  a 
company  incorporated  under  the  Ontario  Companies  Act,  having 
its  head  office  at  the  city  of  Sault  Ste.  Marie. 

It  is  there  assessed  for  and  pays  the  normal  business  tax  to 
the  municipality. 

The  Gambles  and  Robinson  are  citizens  of  the  United  States 
of  America,  and  reside  at  Minneapolis,  Minn.,  and  have  not  nor 
has  any  of  them  a residence  in  Ontario,  or  any  office  or  place  of 
business  therein. 
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In  1921  the  appellants,  being  shareholders  in  the  company,  App.  Div. 
received  dividends  on  the  shares  standing  in  their  names.  1923. 

These  dividends  were  mailed  by  cheque  from  the  company  at  Re  q^ble 
Sault  'Ste.  Marie  to  the  appellants  at  Minneapolis.  The  City  of  and 

Sault  Ste.  Marie  has  assessed  the  company  for  1923,  under  sec. 

13  of  the  Assessment  Act,  as  being  an  agent,  trustee,  or  person 
who  collects  or  receives,  or  is  in  possession  or  control  of  income 
for  or  on  behalf  of  a person  who  is  resident  out  of  Ontario  in 
respect  of  such  income;  and  the  question  to  be  determined  is, 
whether  the  company  is  liable  to  assessment  under  the  section  in 
question. 

I prefer  to  rest  my  judgment  on  the  narrower  ground,  the 
proper  construction  of  the  statute,  rather  than  upon  the  intention 
of  the  Legislature,  or  that  this  is  indirect  taxation,  and  so  ultra 
vires  of  the  Ontario  Legislature.  Now,  when  a company  de- 
clares a dividend  on  its  shares,  a debt  immediately  becomes  pay- 
able to  each  shareholder  in  respect  of  his  dividend,  for  which  he 
can  sue  at  law,  and  the  declaration  does  not  make  the  company  a 
trustee  of  the  dividend  for  the  shareholder:  Eastern  Union  Rail- 
way  Co.  v.  Symonds  (1850),  5 Ex.  237;  In  re  Severn  and  Wye 
and  Severn  Bridge  Railway  Co.,  [1896]  1 Ch.  559,  564.  A for- 
tiori the  company  is  not  an  .agent  of  the  shareholder  in  respect 
of  the  dividends  declared;  it  is  a common  debtor,  and  the  rela- 
tionship is  that  of  debtor  and  creditor  and  not  principal  and 
agent.  Plainly  the  company  is  not  a person  who  collects  or 
receives  the  income — this  was  admitted  on  the  argument. 

Is  it  a person  who  is  e<  in  any  way  in  possession  or  control  of 
income  for  or  on  behalf  of  ” the  shareholder  ? 

Clearly  the  company  is  not  in  control.  Is  it  in  possession? 

Assuming  for  the  moment  that  the  words,  though  extremely 
inapt,  are  broad  enough  to  cover  the  relationship,  I think  it  is  a 
very  serious  question  whether  a debtor  is  so  in  possession  of  his 
creditor’s  money  as  to  render  the  former  taxable  for  such  money 
as  income  of  the  latter  in  his  possession. 

But,  in  my  opinion,  it  is  not  necessary  to  decide  this  case 
upon  this  ground. 

I think  the  words  “ person  ...  in  any  way  in  pos- 
session ” must  be  controlled  by  the  ejusdem  generis  rule,  noscuntur 
a sociis,  and  be  construed  as  referring  to  some  one  who  occupies 
a position  analogous  to  an  agent  or  trustee — say  an  executor  who 
has  in  his  possession  income  of  a person  resident  out  of  Ontario. 

The  appeal  must  be  allowed.  This  income  is  not  taxable. 


Meredith,  C.J.C.P. : — Unquestionably  the  subject-matter  of 
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the  assessment  in  question  is  taxable  income  within  the  provisions 
of  the  Assessment  Act.  'Section  2(e)  of  that  enactment  gives  a 
very  wide  meaning  to  the  word  “ income/*  including  dividends  or 
profits  directly  or  indirectly  received  from  stocks  or  from  any 
other  investment,  and  also  profit  or  gain  from  any  other  source. 

The  assessment  in  question  is  for  income  earned  and  received 
out  of  the  profits  of  an  incorporated  company  carrying  on  business 
in  the  municipality  in  which  the  assessment  was  made. 

It  is  manifest  that  the  assessment  is  in  a proper  municipality 
as  to  those  who  do  not  reside  in  Ontario;  the  place  in  which  the 
business  of  the  company  is  carried  on,  where  it  has,  with  other 
ratepayers,  the  benefits  of  the  taxation  imposed  on  all  ratepayers 
alike;  and  which  has  to  submit  to  all  the  inconveniences  caused 
by  the  carrying  on  of  such,  a business  in  such  a place,  and  the 
place  where  the  profits  were  earned. 

It  is  manifest,  too,  that  all  other  shareholders  of  the  company 
who  reside  in  Ontario  and  are  entitled  to  a share  of  the  profits  of 
the  company  are  taxable  in  respect  of  it;  hut  must  be  taxed  where 
they  reside,  that  is  where  they  receive  the  benefit  of  such  and 
other  taxation. 

If,  therefore,  those  who  have  been  assessed  in  this  case  can 
evade  payment  of  taxes  on  the  profits  in  question,  it  must  be 
through  some  technicality:  through  the  failure  of  the  Legislature 
to  make  a net  wide  enough  to  catch  them. 

That  which  is  said  with  a view  to  enable  them  to  escape  is: 
that  they  do  not  reside  in  Ontario;  and  have  no  agent  in  Ontario 
who  receives  these  profits  for  them. 

That  is  to  say  that,  if  some  one  in  Ontario  receives  these 
profits  for  the  non-residents,  they  are  taxable;  but,  if  the  com- 
pany, through  any  of  its  officers,  sends  a cheque  for  the  amount 
of  the  profits  to  them,  they  are  not  taxable : an  absurd  state  of 
affairs  which,  if  it  really  exists,  should  be  promptly  remedied. 

But,  in  my  opinion,  no  such  extraordinary  difference  exists. 

The  5th  section  of  the  Act  provides  that  all  income  received 
in  Ontario  by  or  on  behalf  of  any  person  resident  out  of  Ontario 
shall  be  liable  to  taxation. 

Then  sec.  13  provides  in  the  widest  manner  for  the  assessment 
of  such  non-residents : the  words  are : “ Every  agent,  trustee  or 

person  who  collects  or  receives,  or  is  in  any  way  in  possession  or 
control  of  income  for  or  on  behalf  of  a person  who  is  resident  out 
of  Ontario,  shall  be  assessed  in  respect  of  such  income.** 

Assuredly  that  net  should  be  wide  enousrh  to  take  in  this  case: 
it  was  plainly  intended  to  be  wide  enough  for  all  purposes.  The 
only  way  of  escape  from  it,  that  I can  imagine,  is  by  making  a 
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hole  through  it;  and  why  that  should  be  done  for  the  non-resident 
who  receives  profits,  by  post,  directly  from  the  company,  and 
not  for  the  non-resident  who  receives  them  indirectly,  I am  unable 
to  understand. 

The  fallacy  of  Mr.  White’s  contention  seemed  to  me  to  be 
mainly  this:  he  treated  the  case  as  if,  between  the  company  and 
the  shareholder,  it  was  an  ordinary  one  of  debtor  and  creditor. 
That  is  not  so : as  one  of  the  members  of  the  company  this  share- 
holder was  entitled  to  a share  of  the  profits  of  the  concern;  and, 
after  dividend  declared,  he  might  sue  for  his  share,  if  it  were 
withheld.  The  company  was  not  bound  to  seek  him  to  make  pay- 
ment; he  was  bound  to  come,  or  send,  to  the  company  for  his 
share;  at  the  company’s  office  was  the  place  to  pay  and  receive  it. 
The  company  was  in  a sense  trustee  for  him. 

Unquestionably  it  was  in  possession  of  his  share  for  him,  and 
so  was  quite  within  the  13th  section  net. 

That  the  company  is  a “ person  ” is  made  plain  by  the  Inter- 
pretation Act. 

What  more  is  needed? 

Sending  to  the  shareholder  a cheque'  for  the  amount  of  his 
share  by  post  does  not  take  from,  but  rather  adds  to,  the  company’s 
position  under  that  section. 

The  company  was  not  bound  to  send  it:  that  method  must  be 
taken  to  have  been  one  adopted  for  the  convenience  of  the  share- 
holder, with  his  assent,  if  not  at  his  request. 

And  that  gave  the  company  the  “ control  ” of  it  in  addition  to 
the  possession  which  it  had. 

Every  one  is  quite  at  liberty  to  denounce  the  weight  of  taxation 
in  these  days;  but  effect  must  be  given  to  all  that  is  within  the 
law,  however  burdensome  it  may  be. 

In  my  opinion,  the  assessment  in  question  is  quite  within  the 
law,  as  it  is  now  and  as  it  has  been  for  many  years  past,  as  the 
reference,  upon  the  argument  of  this  appeal,  to  former  enactments, 
made  plain. 

First  question  answered  in  the  affirmative.  Second  question 
answered  in  the  negative  (Meredith,  C.J.C.P.,  dissenting). 
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City  of  Toronto  y.  King. 

Municipal  Corporations — By-law  Requiring  Permit  before  Building — 

Ultra  Vires — Consolidated  Municipal  Act,  J922,  sec.  400,  subsecs.  4 

and  4b. — “ Apartment-house  ” — Row  of  Duplex  Houses. 

A clause  of  a city  by-law  provided  that  the  erection  or  alteration  of  any 
building  must  not  be  commenced  in  the  city  until  a permit  should 
first  be  obtained:  — 

Held  (Meredith,  C.J.C.P.,  dissenting),  that  this  provision  was  not  auth- 
orised by  any  section  of  the  Consolidated  Municipal  Act,  1922,  and 
was  ineffective. 

It  could  not  be  said  that  the  buildings  which  the  defendants  proposed 
to  erect  were  “ structurally  unsuitable  ” for  dwellings,  within  the 
meaning  of  para.  4 b.  of  sec.  400  of  the  Act,  12  & 13  Geo.  V.  ch.  72. 
And  held  (Meredith,  C.J.C.P.,  dissenting),  that  the  proposed  buildings 
did  not  constitute  an  apartment-house,  but  were  six  separate  duplex 
houses  in  a row,  and  so  were  not  within  the  prohibition  of  a city 
by-law  forbidding  the  erection  of  apartment-houses  in  a certain 
defined  area. 

Motion  by  the  Municipal  Corporation  of  the  City  of  Toronto, 
the  plaintiffs,  for  an  injunction  restraining  the  defendants,  owners 
of  certain  lands,  from  proceeding  with  the  erection  of  a building 
thereon,  the  main  contention  being  that  the  building  being  erected 
was  an  apartment-house,  and  was  being  placed  upon  the  lands  in 
violation  of  the  provisions  of  a city  by-law  prohibiting  the  erection 
of  apartment-houses  in  a certain  area  which  included  the  defend- 
ants’ lands. 

February  12  and  March  17.  The  motion  came  on  for  hearing 
before  Middleton,  J.,  in  the  Weekly  Court,  Toronto,  and  was 
turned  (by  consent)  into  a motion  for  judgment  and  so  heard. 

C.  M.  Colquhoun , for  the  plaintiffs. 

A.  C.  McMaster,  K.C.,  for  the  defendants.  - 

March  17.  Middleton,  J. The  city  architect  had  issued  a 
building  permit  under  the  terms  of  the  building  by-law  permitting 
the  erection  of  the  structure  in  question,  but  had  revoked  this 
permit — by  what  authority  I know  not — after  operations  had  been 
started.  The  ground  upon  which  the  revocation  was  rested  was 
the  fact  that,  although  the  yard-area  shewn  upon  the  plan  was 
sufficient  to  make  the  building  comply  with  the  by-law  in  this 
respect,  the  plan  did  not  correspond  with  the  actual  survey  upon 
the  ground,  and  that  when  the  position  of  the  lot-boundaries  was 
ascertained  these  would  not  contain  the  yard-area.  The  owner 
had  evidently  built  up  to  the  very  margin  permitted  by  the  by-law, 
and  this  necessitated  some  curtailment  of  the  building.  The  owner 
met  this  by  stating  that  he  intended  to  take  the  necessary  space 
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from  the  building,  and  not  from  the  yard-area,  so  as  to  maintain  Middleton,  J. 
the  situation  in  accordance  with  the  by-law.  Upon  the  argument 

it  was  suggested  by  counsel  that  this  might  make  some  such  change  

in  the  plans  as  to  render  the  building,  by  reason  of  the  changes,  Toronto 
obnoxious  to  the  requirement  of  the  building  by-law.  He  sug- 
gested  that  the  shortening  of  the  walls  might  reduce  their  bearing 
strength.  To  satisfy  myself  as  to  this  I asked  that  the  architect 
should  “viser”  the  amended  plan,  and  determine  two  questions: 
first,  did  the  amended  plan  secure  the  needed  yard-area?  To  this 
he  has  answered  “Yes/*  Secondly,  does  the  amendment  to  the 
plan  cause  the  building  to  offend  against  the  requirement  of  the 
by-law?  If  so  in  what  respect?  To  this  he  has  answered  “Yes/’ 
and  he  then  proceds  to  enumerate  a number  of  objections  to  the 
amended  plans.  Substantially  all  these  objections,  if  they  have 
any  validity  at  all,  would  have  been  objections  to  the  original  plans, 
and  would  have  been  covered  by  the  granting  of  the  original  certifi- 
cate. I have  gone  through  them  carefully,  and  none  of  them  is 
in  any  degree  meritorious.  Most  of  them  are  based  on  a mis- 
reading of  the  plan?  and  disappear  on  explanations  being  given ; 
others  arise  from  failure  to  understand  or  remember  memoranda 
upon  the  original  plans  ^clearing  up  matters  in  dispute.  I am, 
therefore,  satisfied  that  the  building  as  now  proposed  is  not  in 
conflict  with  the  building  by-law. 

I then  turn  to  the  main  question,  whether  this  is  an  apartment- 
house,  and  it  appears  to  me  to  be  very  plain  that  it  is  not.  It  may 
be  an  objectionable  type  of  building,  probably  more  objectionable 
to  the  adjoining  neighbours  than  any  apartment-house,  but  this 
would  not  enable  me  to  interfere  unless  the  building  offend  against 
the  letter  of  the  law.  An  apartment-house  or  tenement-house  is 
defined  by  the  by-law  itself,  sec.  5(32),  as  a building  “ f or  the 
purpose  of  providing  three  or  more  separate  suites  or  sets  of  rooms 
for  separate  occupation  by  one  or  more  persons.”  The  essence  of 
the  definition  is  that  these  suites  of  rooms  must  be  in  one  building. 

What  is  here  proposed  is  to  erect  a series  of  duplex  houses  upon 
the  land,  in  a “ U 99  shape,  on  the  north  and  south  sides  of  the  land, 
the  building  to  run  from  the  street-line  towards  the  rear,  and  in 
the  central  part,  where  there  is  now  an  old  building,  this  is  to  be 
subdivided  into  separate  houses.  The  result  would  be  six  houses 
facing  upon  a central  court-yard  immediately  adjoining  the  street, 
the  yardage  area,  other  than  this  central  court,  being  in  the  rear 
of  the  building.  There  is  no  legislation  prohibiting  the  erection 
of  buildings  up  to  the  street-line.  The  thing  that  is  objectionable 
to  the  neighbours  is  that  the  rear  of  these  houses  which  front  on  the 
yard  will  back  on  the  neighbours’  front  gardens,  and  this  rear 
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Middleton,  J.  aspect  is  said  to  be  far  from  ornamental.  These  houses  are  each 
intended  for  the  occupation  of  two  families,  commonly  called 
duplex  houses.  I cannot  bring  myself  to  think  that  this  is  any- 
thing more  than  a row,  not  straight  but  curved,  of  six  separate 
houses,  and  by  no  stretch  of  my  imagination  can  I regard  it  as  one 
house  for  the  occupation  of  twelve  families.  Each  house  is  abso- 
lutely separate  and  complete  in  itself  save  that  there  are  party- 
walls,  but  in  these  party-walls  are  no  openings  from  one  house  to 
the  others. 

The  judgment  will,  therefore,  be  to  dismiss  the  action;  but,  as 
there  was  a substantial  question  to  be  cleared  up  in  respect  to  the 
yard-area,  and  the  change  in  the  plans,  I think  there  should  be  no 
costs.  ' 


The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

April  9.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  Rid- 
dell, Latchford,  and  Logie,  JJ. 

Colquhoun,  for  the  appellants. 

McM aster,  K.C.,  for  the  defendants,  respondents. 


May  11.  Riddell,  J. : — This  case,  when  denuded  of  irrelevant 
matter,  raises  two  and  only  two  questions  for  determination : — 

1.  As  to  the  power  of  the  city  to  require  a permit  before  the 
citizen  may  build.  The  common  law  right  of  every  man  is  to  build 
upon  his  own  land  whatever  kind  of  building  he  sees  fit,  so  long  as 
it  is  not  a nuisance,  public  or  private.  It  requires  an  express 
statute  to  take  away  that  right  of  property;  and  I can  find  none. 

The  city  may  regulate  by  by-law  the  size  and  strength  of  beams, 
etc.,  and  in  the  same  way  require  the  production  of  the  plans,  and 
charge  fees  for  the  inspection  and  allowance  of  them — but  I can 
find  nothing  in  the  Act  authorising  the  city  to  require  a permit 
before  building.  Whether,  if  the  builder  intended  to  put  in  beams, 
etc.,  less  efficient  than  required  by  city  by-laws,  the  city  could  stop 
him,  by  injunction  or  otherwise,  we  need  not  consider  in  the  pre- 
sent case— the  objection  is  not  to  the  material  or  plan,  but  to  the 
place  at  which  the  structure  is  to  be  built : Consolidated  Municipal 
Act,  1922,  12  & 13  Geo.  V.  ch.  72,  sec.  400,  para.  4.* 

Where  a permit  may  be  required  is  after  the  building  is  up 
and  it  is  proposed  to  use  it:  ib.  para.  4&. — that  chance  the  builder 

* 4.  For  regulating  the  size  and  strength  of  brick,  stone,  cement 
and  concrete  walls,  and  of  the  beams,  joists,  rafters,  roofs  and  their 
supports  of  all  buildings  to  be  erected,  altered  or  repaired,  and  for 
requiring  the  production  of  the  plans  of  all  buildings,  and  for  charging 
fees  for  the  inspection  and  approval  of  such  plans,  and  fixing  the 
amount  of  the  fees. 
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must  take — but  there  is  no  pretence  here  that  the  buildings  pro- 
posed are  “ structurally  unsuited  ” for  dwellings. 

2.  Is  this  an  apartment-house  or  tenement-house?  I agree 
with  the  Court  below  that  it  is  not — as  well  say  that  a row  of 
house  in  a terrace  constitutes  an  apartment-house. 

I would  dismiss  the  appeal  with  costs. 

Latchford,  J.,  agreed  that  the  appeal  should  be  dismissed 
with  costs. 

Logie,  J. : — For  the  reasons  given  by  the  learned  Judge  in 
the  Court  below,  I am  of  opinion  that  this  appeal  must  be  dis- 
missed with  costs. 

But  it  is  said  that  the  defendants  did  not  obtain  a permit  to 
build  pursuant  to  sec.  2 of  by-law  6401  of  the  plaintiffs.  Owing 
to  the  course  which  the  case  took  before  the  learned  Judge,  this 
point  was  not  squarely  raised  and  dealt  with.  It  is  now  insisted 
upon  and  must  be  disposed  of. 

Subsection  1 of  sec.  2 of  by-law  No.  6401,  so  far  as  it  affects 
this  case,  reads  as  f ollows : — 

“ 2 ( 1 ) . The  erection  or  alteration  of  any  building  . . . must 
not  be  commenced  in  the  city  of  Toronto  until  a permit  for  such 
erection  or  alteration  shall  first  be  obtained  ...  by  the  owner 
or  his  agent,  and  no  such  owner  or  agent  shall  proceed  with  the 
erection  of  any  building  . . . until  such  permit  has  been  ob- 
tained.” 

This  by-law  was  passed  on  the  1st  April,  1913,  and  no  sub- 
stantial change  affecting  the  matters  in  question  has  been  made 
in  it  by  subsequent  amendments. 

Nothing  in  the  Consolidated  Municipal  Act,  1903,  3 Edw.  VII. 
ch.  19,  or  any  of  the  subsequent  amendments  or  consolidations, 
authorises  the  passing  of  such  a by-law. 

It  is  therefore  ultra  vires  and  of  no  assistance  to  the  plaintiffs. 

But  counsel  for  the  city  asserts  that  it  is  sustainable  under 
(1921)  11  Geo.  Y.  ch.  63,  see.  13.  By  this  section,  the  following 
paragraph  was  added  to  sec.  400  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192:— 

“4 b.  For  regulating  and  governing  the  use  of  any  building  for 
purposes  for  which  it  may  be  structurally  unsuited  or  which  from 
the  size  or  strength  of  its  walls  . . .may  render  the  same  dan- 
gerous and  for  requiring  the  owner  or  occupant  to  obtain  a permit 
. before  putting  any  building  to  such  use”  (Consolidated 
Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72,  sec.  400,  para.  46.) 

Clearly  this  does  not  apply  at  all  to  an  original  permit  for 
building,  but  places  certain  restrictions,  in  the  interests  of  public 
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safety,  on  the  use  of  buildings  for  purposes  for  which  they  are 
structurally  unsuited.  The  paragraph  was  enacted  with  an  eye 
to  public  safety  only,  and  is  not  intended  to  forbid,  and  does  not 
in  fact  forbid,  any  one  commencing  to  build  without  a permit. 

The  question  as  to  the  necessity  for  a permit  arose  in  1912, 
and  was  decided  by  Middleton,  J.,  adversely  to  the  present  plain- 
tiffs: Re  Ryan  and  McCollum  (1912),  4 O.W.N.  193,  7 D.L.R. 
420.  This  case  was  decided  under  sec.  542  of  the  Municipal  Act 
then  in  force;  but  no  change  affecting  the  question  has  taken  place 
in  the  statute;  and  were  it  not  for  a remark  of  the  same  learned 
Judge  in  a later  case,  City  of  Toronto  v.  Ryan  (1914),  7 O.W.N. 
89,  there  could  be  no  doubt  as  to  the  invalidity  of  the  by-law. 

In  the  case  just  cited,  the  question  arose  as  to  the  construc- 
tion of  R.S.O.  1914,  ch.  192,  sec.  400,  and  a by-law  passed  there- 
under for  requiring  the  production  of  plans,  etc.,  of  the  alterations 
to  an  apartment-house  about  to  be  made  by  Ryan.  Ryan  pro- 
ceeded to  alter  without  submitting  plans'  to  the  city  architect, 
and  the  city  sued  to  restrain  him.  Middleton,  J.,  held  that  under 
the  wording  of  the  section,  as  it  then  stood,  the  right  was  conferred 
on  the  municipality  to  require  the  plans  to  be  produced  and  ap- 
proved. This  was  all  that  was  necessary  for  a decision.  The 
words  added,  “ which  is  what  is  meant  by  the  granting  of  the 
building  permit”  (p.  91),  are  obiter  dicta , and  should,  I think, 
be  disregarded  by  us. 

At  all  events,  this  question  as  to  the  submission  of  plans  need 
not  trouble  us  hero;  plans  were  submitted  and  approved,  though 
the  approval  was,  illegally  it  is  said,  withdrawn.  The  alleged 
illegality  of  the  withdrawal  I do  not  think  it  necessary  to  consider, 
as  I have  reached  conclusions  adverse  to  the  plaintiffs  on  other 
grounds. 

Again  it  is  urged  that  the  buildings,  constructed  as  they  will 
be  upon  a court-yard  rectangular  in  form,  offend  against  subsec.  2 
of  sec.  8 of  by-law  6401.  Subsection  2 says: — 

“ When  a building  is  erected  in  front  of  another  building  used 
as  a dwelling  on  the  same  lot,  which  does  not  become  a part  of  the 
new  building,  the  latter  shall  not  be  any  longer  used  as  a dwelling, 
provided  however  that  the  rear  building  may  be  used  for  a garage,” 
etc. 

It  is  clear  that  this  subsection  is  directed  against  the  forma- 
tion of  slum  conditions  or  overcrowding.  In  my  opinion,  it  does 
not  apply,  even  in  wording,  to  the  buildings  proposed  to  be  erected 
by  King,  as  disclosed  by  the  plans  filed.  But,  if  it  does,  what  is 
prohibited  is  the  use  after  erection,  not  the  erection  itself. 

The  learned  Judge  in  the  Court  below  has  held  that  the  series 
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of  buildings  contemplated  by  the  defendants  is  not  an  apartment- 
house  or  tenement-house  obnoxious  to  by-law  6061,  passed  on  the 
13th  May,  1912,  forbidding  the  erection  of  such  on  Dowling 
avenue.  I am  in  entire  agreement  with  this  finding  of  fact. 

I would  dismiss  the  appeal  with  costs. 

Meredith,  C.J.C.P. : — -The  questions  involved  in  this  appeal 
are:  (1)  whether  the  respondents  may  proceed  with  their  pro- 
posed building  plan  without  the  permission  or  approval  of  the 
appellants;  and  (2)  whether  such  plan  comprises  an  apartment- 
house. 

The  appellants,  like  all  other  well-regulated  cities,  have,  and 
have  long  had,  a by-law  in  force  prohibiting,  among  other  things, 
the  erection  or  alteration  of  any  building,  in  the  city,  without  first 
obtaining  permission  from  the  inspector  of  buildings  of  the  muni- 
cipality. The  safety  of  life,  and  the  protection  of  property,  in 
such  a community,  make  that  necessary. 

The  respondents  applied  for  such  permission,  and  got  it;  but 
got  it  upon  the  untrue  statement  that  the  width  of  their  land 
where  the  building  was  to  be  done  was  103  feet;  in  truth  it  was 
only  100 : a difference  in  area  which  turned  the  proposed  struc- 
ture, as  to  dimensions,  from  one  which  might  lawfully  be  upon 
the  land  to  one  which  might  not  lawfully  be  there.  The  per- 
mission was  revoked  ; and  indeed  it  was  useless,  as  it  could  not 
make  lawful  that  which  was,  and  should  be,  unlawful. 

The  respondents  then  endeavoured  to  overcome  the  difficulty 
by  reducing  the  size  of  their  structure  ; and  negotiations  were  had 
with  the  city  officials  with  a view  to  satisfying  them  in  this  respect, 
and  to  obtain  a new  “ permit,”  as  it  is  called,  but  it  has  not  yet 
been  obtained. 

Without  having  obtained  it,  the  respondents  began  the  work, 
and  this  action  was  brought  to  prevent  it. 

The  appellants  moved  for  an  interlocutory  injunction,  and 
that  motion  was,  by  consent,  turned  into  a motion  for  judgment : 
and  upon  that  motion  the  action  was  dismissed;  and  this  appeal 
is  against  that  dismissal  of  it 

On  the  first  question  the  learned  Judge  who  heard  the  motion 
seems  to  have  considered  that  there  was  no  right,  or  power,  to 
recall  the  “ permit  ” , which  had  been  given,  and  therefore  the 
respondents  have  all  that  the  by-law  requires  in  this  respect.  He 
said  that  the  “ permit ” had  been  revoked,  but  by  what  authority 
he  knew  not.  I should  prefer  to  put  it:  Why  should  it  not? 
What  prevents?  If  anything  substantial  has  been  done  under  a 
permission  it  may,  in  manner  provided  for  by  law,  be  revoked: 
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but  when  nothing  substantial  has  been  done,  and  the  officer  who 
gave  it  finds  that  a mistake  has  been  made,  or  if  the  " permit  ” 
has  gone  inadvertently,  it  should  assuredly  be  folly  to  say  that  the 
mistake  or  inadvertence  could  not  be  avoided. 

Nothing  was  done  under  this  " permit,”  and  it  gave  no  right 
to  build,  or  make  any  structure,  in  any  manner  contrary  to  law. 

A disingenuous  attempt  was  made  to  create  an  impression  that 
the  land  was  acquired  on  the  faith  of  it;  in  truth,  the  land  had 
been  purchased  long  before,  but  the  seller  was  not  to  go  out  of 
possession  until  some  time  afterward;  and  so,  or  for  some  other 
reason,  the  application  was  made  for  the  " permit  ” in  his  name. 

But,  under  any  circumstances,  how  is  it  possible  for  those  who 
obtained  a " permit  ” upon  a misstatement  of  a very  essential  char- 
acter, to  contend,  with  any  semblance  of  reason,  that  there  is  no 
power  to  recall  it? 

But  there  was  no  need  to  recall  it:  the  plan,  intended  to  be 
acted  on  now,  is  not  the  plan  which  was  approved:  the  altered 
plan  has  not  been  approved  in  any  manner. 

I am  of  opinion  that  the  learned  Judge  appealed  from  erred 
in  this  respect;  and  that  the  appellants  were  and  are  entitled  to 
succeed  upon  this  ground. 

It  is,  however,  now,  at  the  last  moment,  said  that  there  was 
no  power  in  the  municipality  to  enact  the  by-law  in  question : that 
is  to  say,  that  that  which  has  always  been  considered  valid,  and 
is  essential  to  the  welfare  of  the  community,  as  well  as,  indeed, 
to  the  owner  and  builder,  and  has  been  acted  on  in  hundreds  of 
thousands  of  cases  without  being  questioned,  and  that  which  was 
acted  upon  in  this  case,  is  altogether  illegal.  A mere  statement 
of  the  facts  should  be  a sufficient  answer  to  this  belated  view. 

What  is  said  is  that  the  only  provision  in  the  Consolidated 
Municipal  Act,  1922,  in  which  a "permit”  respecting  buildings 
is  maintained  in  sec.  400,  and  it  is  said  that  that  relates  only  to 
permission  to  be  given  after  a building  is  erected;  that  is  to  say, 
that  the  builder  must  go  on  at  his  risk  and  apply  for  permission 
to  use  the  building  when  finished  only;  make  it  a game  of  chance; 
and,  if  the  " permit  ” is  refused,  have  the  building  on  his  hands 
unsaleable  for  the  purpose  for  which  it  was  erected;  or  else 
" wreck  ” it  and  try  over  again,  with  perhaps  a like  result.  No 
such  law  could  ever  have  been  meant;  common  sense  should  drive 
builders  to  have  their  plans  approved  of  before  beginning  and 
the  work  inspected  as  it  went  on  so  as  to  be  sure  of  the  " permit  ” 
when  finished. 

But  para.  46.  does  not  stand  alone;  it  must  be  read  in  con- 
nection with  all  the  other  provisions  of  the  Act  relating  to  build- 
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ings  and  to  the  general  power  to  make  by-laws:  sec.  250.  There 
is,  however,  no  need  to  go  farther  afield  than  para.  4 to  make 
it  plain  that  the  by-law  in  question  has  abundant  legislation  to 
support  it.  That  paragraph,  gives  power  to  pass  by-laws  regula- 
ting the  size  and  strength  of  walls,  beams,  and  roof,  etc.,  etc.,  and 
their  supports,  of  all  buildings  to  be  erected,  altered,  or  repaired, 
and  for  requiring  the  production  of  plans  of  all  buildings  and  for 
charging  fees  for  the  inspection  and  approval  of  such  plans  and 
fixing  the  amount  of  the  fees. 

The  by-laws  reqjuire  the  production,  inspection,  and  approval 
of  the  plans  in  question;  and  that  approval  takes  the  very  appro- 
priate and  convenient  form  of  a “ permit;”  and  so  takes  the  legis- 
lation quite  out  of  the  character  of  stupidity  and  makes  it  very 
sane,  convenient,  and  beneficial  legislation. 

On  the  other  ground,  too,  I have  no  doubt  that  this  appeal 
should  be  allowed. 

That  which,  admittedly,  is  lawfully  prohibited  at  the  place  in 
question  is : “ a building  which,  or  any  portion  of  which,  is  or  is 
proposed  to  be  erected,  or  altered,  for  the  purpose  of  providing 
three  or  more  separate  suites  or  sets  of  rooms  for  separate  occu- 
pation by  one,  or  more  persons.” 

The  respondents  bought  a dwelling-house  and  the  lot  of  land 
on  which  it  stood:  the  house  and  lot  being,  and  always  having 
been,  used  as  the  dwelling-house  and  premises  of  the  owner,  who 
was  still  living  there  when  the  building  plan  in  question  was 
proposed. 

What  the  plan  provides  for  is  apartments  : the  old  dwelling- 
house  is  to  be  altered  so  as  to  contain  four  of  them,  and  two  wings 
are  to  be  added,  one  on  each  side,  in  front,  leaving  an  open  space 
between  them,  upon  which,  the  front  doors  of  all  the  apartments 
are  to  open — the  space  being  that  which  should  ordinarily  be 
called  an  open  court-yard — these  each  to  contain  four  apartments. 

There  is  no  attempt  to  conceal  the  fact — it  should  be  useless 
to  attempt  to  do  so — that  the  respondents’  purpose  is  to  obtain 
twelve  different  apartments,  to  be  constructed  and  to  be  let  and 
used  as  such,  just  the  same  as  if  the  whole  building  was  an  apart- 
ment-house. 

But  the  respondents  rely  on  the  skill  of  their  architect  to  drive 
his  scheme  for  evading  the  provisions  of  the  law  against  apartment- 
houses  in  that  locality,  through  that  law,  by  calling  the  building 
they  bought  and  the  two  additions  to  it,  not  one  building,  nor 
three,  but  six  buildings  with  only  two  apartments  in  each ; and  so 
within  the  law. 

Let  others  look  at  it  as  they  may,  I am  bound  to  say  that  to 
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me  that  scheme  seems  to  be  a subterfuge  and  one  which  should  be 
insufficient  to  have  any  chance  of  success. 

There  was  but  one  building  on  the  land — a private  dwelling- 
house — and  that  is  to  be  “ altered  for  the  purpose  of  providing  ” 
four  “ suites  of  rooms/*  in  direct  violation  of  the  plain  words  of 
the  by-law.  And  that  alone  vitiates  the  plan. 

The  old  house  is  to  be  partitioned  into  four  compartments, 
two  on  one  side  of  the  house  and  two  on  the  other,  and  some  addi- 
tions are  to  be  made  to  it;  it  is  but  the  old  house  in  four  apart- 
ments. 0 

Then,  as  to  the  wings,  they  are  so  connected  with  the  old  house 
as  to  become  integral  parts  of  the  whole,  forming  one  building; 
and  so,  stripped  of  all  pretence,  it  is  all  one  building.  Take  away 
the  old  building,  and  what  becomes  of  the  rest? 

But,  assuming  that  each  of  the  wings  is  a separate  building, 
each  is  a building  containing  four  apartments.  They  are  within 
the  same  outer  walls,  under  the  same  roof,  to  be  heated  by  the 
same  furnace,  and  in  all  things  to  be  the  same  as  apartments  in 
one  apartment-house. 

The  whole  building  is  to  be  dealt  with  as  one;  planned;  built; 
assessed ; insured ; owned ; cared  for  and  managed : as  one  building 
of  twelve  apartments ; and  shall,  no  doubt,  be  called  by  one  grandi- 
loquent nam4,  such  as  “ The  King’s  Apartments to  all  outward, 
and  indeed  inward,  appearance,  it  could  be,  and  it  is,  one  building, 
made  under  one  plan,  to  contain,  and  containing,  twelve  apart- 
ments or  "flats.” 

These  flats  or  apartments  were  compared  with  a terrace,  in 
the  sense  of  a row  of  houses;  but  they  are  not  at  all  like  it;  and, 
if  they  were,  a row  of  houses  may  be  all  one  building,  or  each 
house  may  be  a separate  building.  If  the  walls  run  up  above  the 
roof,  and  each  house  is  constructed  so  that  it  can  stand  alone,  it 
is  generally  a separate  building:  otherwise  it  is  not.  The  more 
costly  terraces  have  generally,  separate  houses;  the  cheap  houses 
generally  have  not,  one  roof  covers  all,  one  chimney  serves  two 
houses,  and  there  are  many  other  interconnections. 

It  is  to  be  observed  that  the  word  used  in  the  by-law  is 
building , not  house.  Some  may  consider  any  place  where  persons 
are  separately  housed  a house:  see  Score  v.  Huggett  (1845), 
7 M.  & G-.  95 ; but  how  can  it  be  said  that  these  twelve  apartments, 
welded  together  as  they  are  under  one  management  and  ownership 
for  one  and  the  same  apartment  purpose,  are  six  or  even  three 
buildings  ? 

The  case  which  I mentioned  during  argument  is  Pearson  v. 
Adams  (1913-14),  28  O.L.R.  154  and  50  Can.  S.C.R.  204:  but  it 
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dealt  with  the  word  “ dwelling-house;”  more  in  point  is  the  case  of 
Hedley  v.  Webb,  [1901]  2 Ch.  126,  in  which  it  was  held  that  a 
pair  of  semi-detached  dwelling-houses  constituted  “ one  building 
only;”  and  the  case  of  Moir  v.  Williams,  [1892]  1 Q.B.  264,  in 
which  it  was  held,  contrary  to  the  finding  in  the  first  instance, 
that  fourteen  sets  of  chambers  intended  to  be  tenanted  by  different 
persons,  and  exceeding  3,600  feet  in  area,  each  set  separate  from 
the  others  and  having  its  own  door  giving  access  from  and  to  the 
street,  were  not  fourteen  buildings  but  were  a single  building: 
even  though  the  owner  had  described  them  as  fourteen  buildings. 

I should  allow  this  appeal  on  this  ground  also. 

Appeal  dismissed  (Meredith,  C.J.C.P.,  dissenting). 


[ORDE,  J.] 

Re  Howard. 

Will — Execution  of,  by  Testatrix  Domiciled  in  Ontario  — Holograph 
Will  Subsequently  Made  in  Quebec  after  Change  of  Domicil — Revo- 
cation of  Previous  Will — Quebec  Will  not  Witnessed  as  Required 
by  Law  of  Ontario — Wills  Act,  sec.  28 — Revocation  of  Ontario  Will 
as  to  Personalty — Legacies  Charged  by  Ontario  Will  upon  Realty 
and  Personalty — Effect  of  Quebec  Will  as  to  Personalty — Deter- 
mination according  to  Quebec  Law — Creditors — Distribution  of 
Estate. 

By  a will  made  in  October,  1918,  when  the  testatrix  was  domiciled  in 
the  Province  of  Ontario,  she  disposed  of  her  whole  estate,  including, 
as  part  of  the  residue,  all  her  real  estate,  and  appointed  executors. 
A codicil,  executed  a few  days  after  this  will,  made  no  important 
change.  In  December,  1920,  having  changed  her  domicil  to  the  Pro- 
vince of  Quebec,  she  made  a holograph  will,  valid  according  to  the 
laws  of  Quebec,  but  not  witnessed  as  required  by  the  Ontario  Wills 
Act,  by  which  she  revoked  all  previous  testamentary  dispositions,  and 
then  dealt  with  her  estate  by  making  certain  specific  and  pecuniary 
legacies.  This  will  did  not  on  its  face  exhaust  the  whole  of  the 
estate,  though  it  appeared  to  have  been  intended  to  do  so,  and  by  it 
no  executors  were  appointed.  She  died  in  January,  1921,  without 
having  again  changed  her  domicil.  A Surrogate  Court  in  Ontario 
granted  probate  of  the  Ontario  will  and  codicil,  limited  to  realty  in 
Ontario,  to  a trust  company,  being  the  executors  named  in  the  On- 
tario will,  and  also  letters  of  administration  with  the  Quebec  will 
annexed  of  the  personal  estate  to  the  same  trust  company  as  admin- 
istrators. The  dispositions  made  by  the  two  wills  were  similar  but 
not  the  same : — 

Held,  that  the  earlier  will  operated  as  a valid  will  as  to  the  Ontario 
realty,  notwithstanding  that  the  testatrix  by  a subsequent  will,  valid 
according  to  the  law  of  her  domicil  at  the  time  of  her  death,  but  in- 
valid to  dispose  of  realty  in  Ontario,  purported  to  revoke  the  earlier 
will  in  its  entirety. 

The  distinction  between  realty  and  personalty  as  the  subject  of  testa- 
mentary disposition  goes  so  far  as  to  give  effect  to  any  testamentary 
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writing  executed  by  a foreign  owner  of  land  unless  that  writing  has 
been  revoked  in  accordance  with  the  provisions  of  sec.  23  of  the  Wills 
Act.  In  the  Courts  of  Ontario  the  question  is  not  really  a testa- 
mentary one  but  one  of  title. 

(2)  The  complete  revocation  by  the  Quebec  will  according  to  Quebec 
law  of  all  previous  testamentary  writings  effectively  revoked,  under 
Ontario  law,  the  Ontario  will  in  so  far  as  it  affected  the  whole  per- 
sonal estate  of  the  testatrix,  whether  in  Ontario  or  elsewhere. 

(3)  The  legacies  contained  in  para.  4 of  the  Ontario  will,  though  in 
general  words  charged  upon  both  realty  and  personalty,  were  not  so 
charged  as  to  exonerate  the  personalty  from  bearing  them  exclusively, 
and  so  were  not  gifts  of  realty  nor  ultimately  payable  out  of  realty. 
They  must,  therefore,  be  deemed  to  be  revoked  by  the  later  will. 

(4)  The  residuary  gift  of  realty,  being  charged  along  with  the  residu- 
ary personalty  with  the  payment  of  debts  and  funeral  and  testament- 
ary expenses,  must  go  to  the  residuary  devisees  subject  to  the  pay- 
ment Of  the  due  proportion,  as  between  the  residuary  realty  and 
what  would  have  been  the  residuary  personalty  under  the  Ontario 
will,  of  the  debts  and  the  general  and  testamentary  expenses,  and 
subject  also  to  the  existing  mortgages  thereon.  The  pecuniary  lega- 
cies being  revoked,  no  succession  duties  fall  to  be  dealt  with  under 
the  residuary  clause,  and  the  value  of  the  .residuary  devise  is  to  that 
extent  enhanced. 

(5)  All  questions  as  to  the  interpretation  and  effect  of  the  holograph 
will  upon  the  distribution  of  the  personal  estate  both  in  Ontario  and 
in  Quebec  must  be  determined  according  to  the  law  of  Quebec  by  the 
Courts  of  that  Province. 

(6)  The  administrators  must  treat  the  creditors,  whether  resident  in 
Ontario  or  elsewhere,  as  a whole  and  without  distinction. 

Review  of  the  authorities. 

Motion  by  the  Royal  Trust  Company,  executors  and  trustees 
under  the  will  of  Frances  Louisa  Howard,  deceased,  for  an  order 
determining  questions  arising  under  two  wills  made  by  the  de- 
ceased. 

March  25,  1922.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Ottawa. 

M.  G.  Powell , for  the  applicants. 

George  F.  Macdonnell,  for  Mary  Jean  Hall  and  John  Black 
Tullo. 

C.  A.  Snowdon,  for  Jfmma  Gertrude  Breckon. 

J.  F.  Smellie,  for  the  Community  of  the  Resurrection,  and 
for  the  Official  Guardian,  representing  Arthur  Lambert  and  Eliza- 
beth Howard  Breckon. 

W.  D.  Hogg,  K.C.,  for  the  County  of  Carleton  General  Pro- 
testant Hospital. 

J.  Leigh  Bishop,  for  the  Incorporated  Synod  of  the  Diocese  of 
Ottawa. 

J.  A:  Aylen,  for  the  Church  of  St.  John  the  Evangelist,  Mont- 
real. 

Mrs.  Elizabeth  Amoldi  and  Mrs.  Robert  H.  Coats,  legatees, 


L IV.] 


ONTARIO  LAW  REPORTS. 


Ill 


though  served  with  notice,  were  not  represented,  hut  counsel  for 
the  executors  stated  that  they  were  willing  to  leave  their  interests 
to  the  Court. 

May  11,  1923.  Orde,  J. : — The  difficulties  in  the  administra- 
tion of  this  estate  arise  from  the  fact  that,  after  making  a will 
and  codicil  in  Ottawa,  the  testatrix  made  a holograph  will  in 
Montreal,  which  in  terms  wholly  revokes  the  earlier  will,  but,  while 
effective  as  to  personalty  in  Ontario,  cannot  directly  affect  the 
real  estate  in  Ontario,  because  it  was  not  witnessed  as  required  by 
the  law  of  this  Province. 

The  earlier  will  was  made  on  the  11th  October,  1918,  when  the 
testatrix,  Frances  Louisa  Howard,  was  domiciled  in  this  Province. 
It  disposed  of  the  whole  estate  of  the  testatrix,  including,  as  part 
of  the  residue,  all  her  real  estate,  and  the  Royal  Trust  Company 
were  appointed  executors  and  trustees  of  the  will.  By  a codicil 
executed  a few  days  later  in  October,  1918,  she  directed  her  execu- 
tors to  pay  out  of  her  estate  any  debts  of  her  late  husband  should 
the  assets  of  his  estate  not  prove  sufficient. 

The  testatrix  subsequently  changed  her  domicil  to  Montreal, 
in  the  Province  of  Quebec,  and  on  the  31st  December,  1920,  she 
made  a holograph  will,  valid  according  to  the  laws  of  Quebec,  but 
not  witnessed  as  required  by  our  laws,  by  which  she  revoked  all 
previous  testamentary  dispositions  and  then  dealt  with  her  estate 
by  making  certain  specific  and  pecuniary  legacies.  This  will 
does  not  on  its  face  exhaust  the  whole  of  the  estate,  though  it  was 
doubtless  intended  to  do  so,  and  perhaps,  if  it  could  have  its  full 
effect,  the  specific  and  pecuniary  gifts  from  the  estate  were  such 
as  to  have  left  no  residue.  The  holograph  will  makes  no  appoint- 
ment of  executors. 

The  testatrix  died  on  the  16th  January,  1921. 

On  the  2nd  December,  1921,  the  Surrogate  Court  of  the 
County  of  Carleton  granted  probate  of  the  Ontario  will  and  codicil, 
limited  to  real  estate  within  the  Province  of  Ontario,  to  the  Royal 
Trust  Company  as  the  executors  named  in  the  Ontario  will,  and 
also  letters  of  administration  with  the  Quebec  will  annexed  of 
the  personal  estate  within  Ontario,  to  the  Royal  Trust  Company 
* as  administrators,  Emma  Gertrude  Breckon,  the  sister  of  the  de- 
ceased, having  renounced  in  their  favour. 

The  dispositions  made  by  the  Ontario  will  are  shortly  as 
follows: — Specific  legacies  of  jewellery  and  books  to  Mrs.  Coats 
and  Mrs.  Elizabeth  Arnoldi;  pecuniary  legacies  of  $2,000  to  Mary 
Jean  Hall,  $1,000  to  Elizabeth  Arnoldi,  and  $1,000  to  Arthur 
Lambert,  "the  said  three  legacies  to  be  paid  out  of  my  estate 
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other  than  the  shares  in  the  stock  of  the  Merchants  Bank  of 
Canada  hereinafter  mentioned;”  then  a bequest  of  all  the  Mer- 
chants Bank  shares  to  the  Royal  Trust  Company  as  trustees,  the 
income  therefrom  or  from  any  investment  into  which  they  may  be 
converted  to  be  paid  to  Emma  Gertrude  Breckon  for  life,  and  on 
her  death  to  pay  out  of  the  capital  thereof  the  following  sums — 
namely:  to  Elizabeth  Howard  Breckon  $3,000  upon  attaining  21 
years ; to  the  Community  of  the  Resurrection  at  Mirfield,  England, 
$1,000;  to  the  County  of  Carleton  General  Protestant  Hospital, 
Ottawa,  $1,000;  and  to  the  Incorporated  Synod  of  the  Diocese  of 
Ottawa,  $1,000  for  its  Clergy  Superannuation  Fund  and  $1,000 
for  its  Widows  and  Orphans  Fund.  Then  the  whole  rest  and 
residue,  after  paying  debts  and  funeral  and  testamentary  expenses 
and  succession  duties  on  all  the  above  legacies,  is  divided  equally 
between  the  County  of  Carleton  General  Protestant  Hospital  and 
the  Incorporated  Synod  of  the  DiocesQ  of  Ottawa.  This  is  fol- 
lowed by  a provision  for  investment  and  for  the  maintenance  of 
the  infant  niece  of  the  testatrix,  Elizabeth  Howard  Breckon,  out 
of  the  income  of  the  $3,000  above  mentioned,  in  case  her  mother, 
Emma  Gertrude  Breckon,  dies  before  the  niece  attains  21.  The 
codicil  makes  no  changes  in  the  distribution  of  the  estate. 

The  dispositions  of  the  Quebec  holograph  will  are  shortly  as 
follows: — The  income  from  the  Merchants  Bank  shares  is  given 
to  Emma  Gertrude  Breckon  for  life;  at  her  death  $3,000  is  to  be 
deducted  from  the  capital  of  the  shares  and  to  be  paid  to  Elizabeth 
Howard  Breckon  when  she  attains  21 ; and,  subject  to  such  deduc- 
tion, the  income  from  the  shares  is  given  to  Mary  Jean  Hall  for 
life.  No  specific  disposition  of  the  capital  of  the  Merchants  Bank 
shares  is  made  beyond  the  $3,000  given  to  Elizabeth  Howard 
Breckon,  and  it  would  under  our  law,  and  presumably  under  the 
law  of  Quebec,  fall  into  the  “ estate  both  real  and  personal  ” dealt 
with  by  the  next  clause  of  the  will.  By  that  clause  the  testatrix 
bequeaths  to  Mary  Jean  Hall  “ the  income  during  her  natural  life 
arising  from  my  estate  both  real  and  personal,”  and  the  clause 
then  proceeds,  “ and  upon  her  death  I wish  the  capital  to  be 
disposed  of  in  this  way  :”■ — To  the  Community  of  the  Resurrection, 
Mirfield,  $2,500;  to  the  County  of  Carleton  General  Protestant 
Hospital,  Ottawa,  $1,000;  to  the  Church  of  St.  John  the  Evan- 
gelist, Montreal,  $3,000;  to  Elizabeth  Arnold!  $1,000  and  “my 
set  of  the  works  of  Charles  Dickens  and  my  pearl  solitaire  ring;” 
to  Arthur  Lambert  $1,000;  to  John  Black  Tullo  $500;  and  to 
Mrs.  Robert  IL.  Coats  $500  and  “my  diamond  ring;”  then  follow 
several  specific  gifts  to  relations  and  friends,  of  jewellery,  books, 
plate,  and  furniture. 
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Any  doubt  which  might  arise  as  to  whether  the  testatrix 
intended  that  these  specific  gifts  should  not  become  effective  until 
the  distribution  of  the  capital  upon  Mrs.  Hall's  death  is  removed 
by  the  subsequent  provision  that  the  gifts  of  personal  effects, 
jewellery,  books,  silver,  etc.,  are  to  take  effect  immediately  upon 
the  death  of  the  testatrix. 

It  is  of  course  a fundamental  general  principle  that  as  to 
realty  in  this  Province  the  lex  situs  governs,  both  as  to  its  distri- 
bution upon  intestacy  and  as  to  the  validity  of  any  testamentary 
disposition  thereof,  and  that  consequently  any  will  affecting  it 
must  be  executed  according  to  the  law  of  Ontario  : Dicey  on 
Conflict  of  Laws,  3rd  ed.,  pp.  542  et  seq. 

The  law  now  governing  the  execution  of  wills  both  as  to  realty 
and  personalty  is  embodied  in  sec.  12  of  the  Wills  Act  (R.S.O. 
1914,  ch.  120),  but  sec.  14,  which  preserves  the  law  as  to  nuncu- 
pative wills  by  soldiers  and  sailors,  and  sec.  20  (Lord  Kingsdownls 
Act)  as  to  wills  of  British  subjects  made  out  of  Ontario,  furnish 
exceptions  in  so  far  as  personalty  is  concerned.  In  the  present 
case  it  is  not  necessary  to  resort  to  sec.  20  to  establish  the  validity 
of  the  Quebec  holograph  will  over  the  Ontario  personalty,  because, 
the  testatrix  - having  adopted  Quebec  as  her  last  domicil,  the 
Ontario  personalty  would  follow  the  distribution  of  her  estate, 
whether  testate  or  intestate,  according  to  the  law  of  Quebec,  quite 
apart  from  Lord  Kingsdown’s  Act:  Dicey,  3rd  ed.,  p.  719.  There 
can  be  no  question  that  the  holograph  will  effectually  revokes  or 
supersedes  the  earlier  will,  in  so  far  as  the  Ontario  personalty  is 
concerned,  upon  that  principle  of  English  private  international 
law  which,  under  the  maxim  mobilia  sequuntur  personam , recog- 
nises the  validity  in  England  over  English  personalty  of  a foreign 
will  if  valid  according  to  the  foreign  domicil  of  the  testator : see 
for  a clear  statement  of  this  principle  the  judgment  of  Boyd,  C., 
in  Re  Dartnell  (1916),  37  O.L.R.  483,  at  p.  485. 

If  in  the  present  case  the  testatrix  had  been  domiciled  in 
Ontario  at  the  time  of  her  death  there  would  have  been  no 
difficulty,  in  my  judgment,  in  determining  what  constituted  her 
valid  testamentary  acts.  The  holograph  will  executed  in  Quebec 
would  then  have  been  valid  as  to  personalty  by  virtue  of  Lord 
‘ Kingsdown’s  Act,  but  invalid  as  to  Ontario  realty;  and  its  in- 
validity as  affecting  Ontario  realty  would  have  had  a twofold 
effect:  it  would  neither  effectively  dispose  of  Ontario  realty 
because  not  executed  as  required  by  sec  12,  nor  effectively  revoke 
the  earlier  will  because,  not  being  executed  as  required  by  sec.  12, 
it  could  have  no  revocatory  effect  under  sec.  23.  The  result  would 
then  have  been  that  the  earlier  will  would  stand  unrevoked  and 
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so  effective  as  to  realty,  and  the  later  will  wonld  govern  the  dis- 
tribution of  the  personalty.  Except  for  the  possible  introduction 
of  certain  questions  as  to  election,  the  situation  would  be  exactly 
as  if  she  had  revoked  the  earlier  will  as  to  personalty  only. 

The  real  question  here,  and  it  is  one  that  has  given  me  much 
thought  and  difficulty,  is  whether  sec.  23  of  the  Wills  Act  applies 
to  the  testamentary  acts  of  one  who  dies  domiciled  abroad,  that  is 
out  of  Ontario,  as  the  testatrix  did  here,  in  such  a way  as  to  give 
a disposing  effect  over  Ontario  realty  to  an  earlier  will,  which,  so 
far  as  the  law  of  the  deceased  person’s  domicil  is  concerned,  has 
ceased  to  have  any  testamentary  character  whatever,  and  is  there- 
fore no  will  at  all.  Section  23  expressly  provides  that  no  will, 
or  any  part  thereof,  shall  be  revoked  except  in  one  of  four  ways, 
namely:  (1)  as  provided  by  sec.  21,  that  is  by  marriage;  (2)  by 
another  will  executed  “ in'  manner  hereinbef  ore  required,”  which 
would  include  not  only  one  executed  as  required  by  sec.  12  but  so 
far  as  personalty  is  concerned  one  executed  abroad  if  sufficiently 
executed  under  sec.  20  (Lord  Kingsdown’s  Act) ; (3)  by  an  express 
written  revocation — not  necessarily  a will — but  executed  in  the 
manner  required  for  a will;  and  (4)  by  burning,  tearing,  or  other 
physical  destruction.  Does  this  section  in  its  application  to  the 
testamentary  disposal  of  Ontario  real  estate  so  operate  as  to  bring 
into  review  all  the  past  testamentary  acts  of  its  foreign  owner 
(I  use  the  term  “foreign”  in  its  technical  sense  as  describing 
one  dying  domiciled  out  of  Ontario)  in  precisely  the  same  way 
as  if  the  owner  had  died  domiciled  in  Ontario  ? Does  our  law 
go  the  length  of  saying  that  in  so  far  as  realty  is  concerned  we 
must  decline  to  consider  that  the  testator  was  domiciled  abroad 
at  his  death,  and  therefore  must  decline  to  consider  that  a docu- 
ment which,  had  he  left  no  other  operating  as  his  last  will,  would 
operate  to  dispose  of  his  Ontario  realty,  has  been  effectively  or 
wholly  revoked  by  the  law  of  his  own  country  ? In  the  case  of  one 
who  dies  domiciled  abroad,  leaving  a will  which  according  to  its 
terms  revokes  all  previous  wills  and  is  by  the  law  of  his  domicil 
his  only  last  will,  but  which  because  of  its  failure  to  comply  with 
the  Wills  Act  as  to  its  execution  has  no  effect  over  real  estate,  are 
we  to  rake  among  the  ashes  of  his  dead  past  testamentary  acts, 
and,  by  there  finding  what  but  for  some  of  his  later  testamentary 
acts  would  have  been  an  effective  will  in  the  country  of  his  domicil, 
to  give  some  effect  to  it  in  Ontario  because  the  testator  died  owning 
realty  in  this  Province  ? If  this  is  the  law  it  leads  to  some  start- 
ling results  which  I can  best  illustrate  by  examples  in  Dr.  Dicey’s 
manner. 

1.  A.,  while  domiciled  in  Ontario  and  while  owning  realty  in 
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Ontario,  makes  a will  in  Ontario  valid  as  to  Ontario  realty.  He 
then  acquires  a Quebec  domicil  and  makes  a holograph  will  revok- 
ing all  previous  wills  and  dies  domiciled  in  Quebec.  Is  the 
Ontario  will  effective  as  to  Ontario  realty  ? That  is  the  precise 
point  in  the  present  case. 

2.  A.,  while  domiciled  in  Quebec  and  while  owning  Ontario 
realty,  makes  a will  in  Quebec  before  two  witnesses  which  is  there- 
fore valid  as  to  Ontario  realty.  He  subsequently  in  Quebec  makes 
a holograph  will  completely  revoking  all  earlier  wills  and  dies 
domiciled  in  Quebec.  Has  the  earlier  will  any  effective  disposing 
operation  upon  the  Ontario  realty  ? 

3.  A.,  while  domiciled  in  Quebec,  made  a will  50  years  ago, 
before  two  witnesses,  disposing  of  his  whole  estate,  movable  and' 
immovable.  The  will  is  made  with  two  witnesses  in  the  presence 
of  a notary,  and,  according  to  the  practice  in  Quebec,  remains  with 
the  notary  and  cannot  be  destroyed.  At  the  time  A.  owns  no 
realty  in  Ontario,  but  the  will  is  such  as  to  dispose  of  all  after- 
acquired  realty  if  unrevoked.  Many  years  later,  when  perhaps 
he  may  have  forgotten  the  existence  or  the  exact  terms  of  the  old 
will,  he  makes  in  Quebec  a holograph  will  revoking  all  other  wills. 
Later,  while. still  domiciled  in  Quebec,  he  acquires  realty  in  On- 
tario, and  then  dies  domiciled  in  Quebec.  Has  the  holograph 
will,  while  of  course  ineffective  to  dispose  of  realty  in  Ontario,  no 
revocatory  effect  upon  those  portions  of  the  old  and  forgotten  will 
which,  if  it  were  really  A/s  last  will,  would  dispose  of  his  Ontario 
realty,  or  is  the  old  will,  notwithstanding  A/s  foreign  domicil,  to 
be  deemed  his  last  will  and  testament  so  far  as  Ontario  realty  is 
concerned?  This  last  proposition  is  made  a little  more  startling 
if  instead  of  Quebec  we  suppose  the  foreign  domicil  to  be  in  some 
more  distant  country,  such  as  France,  and  may  be  made  still  more 
startling  if,  instead  of  a single  holograph  revocation,  there  had 
been  a long  series  of  holograph  wills  each  revoking  all  earlier 
wills,  so  that  the  original  witnessed  will  would  have  been  com- 
pletely forgotten. 

The  first  proposition  is  of  course  the  one  to  be  dealt  with  in 
the  present  case,  and  the  fact  that  the  testatrix  had  her  domicil 
and  owned  land  in  Ontario  when  she  made  the  earlier  will  tends 
to  blunt  the  point  and  confuse  the  mind  in  dealing  with  the 
question  because  of  the  natural  tendency  to  treat  the  earlier  will 
as  if  it  were  an  instrument  which,  even  during  her  lifetime,  had 
some  sort  of  tentative  or  latent  effect  upon  the  Ontario  realty, 
which,  not  being  validly  superseded  or  annulled  by  some  later  act, 
springs  into  full  force  upon  her  death.  But  I can  see  no  difference 
in  principle  in  the  three  propositions  which  I have  put.  If  the 
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holograph  revocation  is  not  effective  as  to  Ontario  realty  in  the 
first  case,  it  is  not,  on  any  theory  that  I can  suggest,  effective  in 
either  of  the  other  two.  And  if  it  would  be  effective  as  to  Ontario 
realty  in  the  third  case,  it  would  be  equally  effective  in  my  judg- 
ment in  the  first  and  second.  The  ownership  of  land  in  Ontario 
at  the  date  of  the  making  of  the  earlier  will  has  no  bearing  on  the 
question.  The  sole  question  is,  what  testamentary  disposition 
had  the  deceased  dying  domiciled  abroad  made  of  his  Ontario 
estate  at  the  date  of  his  death,  which,  according  to  the  law  of 
this  Province  (including  necessarily  the  determination  of  the 
validity  of  his  testamentary  acts  according  to  the  law  of  his 
domicil),  validly  disposed  of  his  estate,  both  real  and  personal,  in 
Ontario  ? Now  it  seems  to  me  that  there  is  no  logical  reason  why, 
without  in  any  way  doing  violence  to  the  necessary  and  salutary 
principle  that  a testamentary  disposition  of  Ontario  realty  by  one 
domiciled  abroad  must  comply  .with  Ontario  law  as  to  certain 
formalities  for  its  validity,  a revocation  according  to  the  law  of  his 
domicil  of  all  previous  wills  should  not  be  effective  even  as  to 
Ontario  realty.  The  one  has  a disposing  or  conveying  effect,  the 
other  does  not  purport  to  have,  and  cannot  have,  such  effect. 
But,  by  giving  it  its  full  revocatory  effect  according  to  the  law  of 
the  testator’s  domicil,  our  law  would  be  fully  recognising  as  a 
matter  of  comity,  and  on  what  I would  consider  sound  principles 
of  private  international  law,  the  full  law  of  the  testator’s  domicil 
as  to  what  constitutes  his  complete  testamentary  acts,  though  it 
would  still  be  impossible  for  us  to  give  effect  to  any  purported  dispo- 
sition of  Ontario  realty  if  the  foreign  will  was  not  validly  executed 
according  to  our  laws.  If  burning,  tearing,  or  other  deliberate  de- 
struction of  the  document  constitutes  a sufficient  revocation  of  a will 
otherwise  valid  as  to  realty,  why  should  not  any  form  of  revocation 
recognised  by  the  law  of  the  testator’s  domicil  be  considered  a suf- 
ficient revocation  for  all  purposes  in  this  Province  ? If  the  question 
is  to  be  considered  as  a testamentary  one,  then  all  that  we  have  to 
ascertain  is,  what  testamentary  disposition  did  the  testator  make 
of  his  estate  according  to  the  law  of  his  domicil?  Having  ascer- 
tained that,  we  next  examine  that  testamentary  disposition  to  see 
how  far  it  affects  his  Ontario  estate,  and  we  find  that  while  in 
terms  it  sufficiently  disposes  of  all  his  Ontario  estate,  both  real 
and  personal,  its  terms  cannot  be  carried  out  as  to  the  realty 
because  it  was  not  validly  executed  according  to  Ontario  law. 
That  being  the  case,  why  not  hold  that  the  deceased  died  intestate 
as  to  his  Ontario  realty,  instead  of  digging  up  an  old  will  not 
recognised  as  having  any  testamentary  effect  by  the  law  of  his 
domicil  and  saying  that  that  is  his  last  will  so  far  as  the  Ontario 
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realty  is  concerned?  It  is  obvious  of  course  that  in  either  case 
the  testator’s  wishes  are  not  carried  out,  but  much  less  violence 
would  probably  be  done  to  his  wishes  by  holding  that  he  had  died 
intestate  as  to  his  Ontario  realty  than  by  giving  effect  to  a will 
which  he  had  deliberately  revoked  by  means  which  according  to 
the  law  of  his  domicil  he  believed  to  be  completely  effective,  or  to 
a will  which  he  had  long  forgotten  and  perhaps  thought  he  had 
destroyed.  At  the  risk  of  repeating  what  I may  have  already 
said,  there  is  no  inconsistency  in  the  principle  just  suggested  and 
those  applicable  to  the  case  of  one  dying  domiciled  in  Ontario 
leaving  a holograph  will  which  by  Lord  Kingsdown’s  Act  is  valid 
in  Ontario  as  to  personalty,  but  because  of  secs.  12  and  23  of  the 
Wills  Act  is  ineffective  to  revoke  an  earlier  will  in  so  far  as  realty 
is  concerned.  In  the  case  just  mentioned  it  becomes  necessary  to 
ascertain  what,  according  to  the  law  of  the  deceased’s  domicil, 
that  is  Ontario,  were  his  effective  testamentary  acts,  and  it  is 
found  that  partial  effect  must  be  given  to  both  instruments.  But 
in  that  case,  just  as  in  the  case  of  one  dying  domiciled  abroad,  the 
first  step  is  to  ascertain  what  were  the  valid  testamentary  acts  of 
the  deceased,  regarded  as  testamentary  acts  merely,  and  then, 
having  ascertained  them,  to  determine  to  what  extent  they  are 
effective  to  deal  with  his  estate,  wherever  situate. 

The  substantial  difficulty  in  the  way  of  applying  what  I sug- 
gest as  the  logical  principle  in  the  case  of  the  will  of  one  dying 
domiciled  abroad  is  that  the  question  of  succession  to  English 
realty,  whether  under  a will  or  upon  an  intestacy,  has  been  treated 
by  English  courts  as  one  involving  the  law  of  property  rather 
than  as  a testamentary  question.  And  text-writers  like  Dicey 
and  Westlake  discuss  questions  of  English  private  international 
law  as  to  testamentary  succession  to  English  realty  as.  falling 
under  that  branch  of  international  law  affecting  immovables  or 
realty  in  general,  rather  than  as  falling  under  the  branch  affecting 
testamentary  succession.  And  I think  it  will  be  found  that  in 
disposing  of  questions  involving  the  testamentary  disposition  of 
English  realty,  the  courts  have  in  effect  dealt  with  the  matter 
without  regard  to  the  testator’s  foreign  domicil  or  to  the  validity 
of  his  testamentary  acts  according  to  the  law  of  that  domicil,  but 
rather  as  if  he  had  died  domiciled  in  England.  For  example, 
Dicey  lays  it  down,  3rd  ed.,  p.  551,  illustration  14,  that  the  will 
of  a French  citizen  dying  domiciled  in  France,  even  if  in- 
validly  executed  according  to  French  law,  may  effectively  dispose 
of  English  realty  if  validly  executed  so  as  to  pass  realty  under 
English  law.  This,  if  sound,  might  seem  to  be  in  direct  conflict 
with  the  view  I have  expressed  that  one  ought  first  to  look  for  a 
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valid  will  according  to  the  law  of  the  testator’s  domicil  before 
giving  effect  to  any  testamentary  disposition  of  Ontario  realty. 
Bnt  this  illustration,  and  those  cases  where  a foreigner  makes 
two  wills,  one  dealing  expressly  with  English  realty  and  the  other 
with  the  rest  of  his  estate — see  In  the  Estate  of  Von  Brentano , 
[1911]  P.  172 — are  really  not  inconsistent  with  my  suggestion, 
because  in  giving  effect  to  the  will,  invalid  abroad  but  valid  in 
England  in  the  one  case,  and  the  separate  will  dealing  expressly 
with  English  realty  in  the  other,  our  Courts  are  not  running 
counter  to  any  testamentary  acts  upheld  by  the  law  of  the  testator’s 
domicil.  In  the  one  case  the  Courts  of  his  domicil  would  doubt- 
less approve  of  effect  being  given  to  the  invalid  will  in  so  far  as  it 
could  be  made  operative  over  what  to  the  country  of  domicil 
would  be  foreign  lands;  and  in  the  other  case  to  give  effect  to 
the  separate  will  dealing  solely  with  English  lands  would  be 
consonant  with  the  sum  of  the  testatQr’s  testamentary  wishes. 
But  giving  effe<A  in  Ontario-  to  a will  which  by  the  law  of  the 
testator’s  domicil  is  wholly  revoked  is,  in  my  judgment,  an 
entirely  different  matter.  Perhaps  I ought  to  make  it  clear  that 
when  speaking  of  the  former  will  as  being  wholly  revoked  by 
the  law  of  the  testator’s  domicil,  I am  not  overlooking  the  fact 
that  the  courts  of  that  domicil  would  say,  applying  the  ordinary 
principles  of  comity  as  to  immovables  in  another  country,  that  no 
ruling  of  theirs  that  an  earlier  will  had  been  revoked  by  a later 
one  could  have  any  binding  effect  upon  the  action  which  our 
courts  might  see  fit  to  take  in  giving  effect  to  the  earlier  will  as 
to  the  testator’s'  Ontario  realty.  By  “ wholly  revoked,”  I mean 
revoked  in  a manner  which,  according  to  the  law  of  the  testator’s 
domicil,  is  sufficient  completely  to  supersede  the  earlier  will  and 
make  it  as  if  it  had  never  existed. 

The  law  governing  the  disposition  of  English  real  estate, 
whether  as  to  the  rights  of  parties,  or  as  to  the  modes  of  transfer, 
or  as  to  the  solemnities  which,  should  accompany  such  transfer, 
has  always  been  the  lex  situs : see  Dicey  on  Conflict  of  Laws, 
3rd  ed.,  p.  542,  and  his  quotations  from  Story  and  Westlake. 
And  the  reason,  of  course,  is  that  any  attempt  by  the  'Courts  -of 
any  other  country  to  deal  with  rights  in  English  land  would  be 
an  indirect  encroachment  upon  the  sovereign  rights  of  England, 
which  alone  possesses  the  effective  means  for  enforcing  judgments 
affecting  English  lands:  Dicey,  p.  543.  But  the  principle  of 
guarding  jealously  any  attempt  to  create  rights  or  to  transfer 
interests  in  English  realty,  except  in  the  manner  and  with  formali- 
ties known  to  and  approved  by  English  law,  seems  to  be  occa- 
sionally shaken,  and  there  is  a growing  tendency  to  recognise  that 
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under  certain  circumstances  some  foreign  law  may  affect  English 
realty,  though  when  analysed  it  may  be  found  that  in  such  cases 
the  result  is  really  attained  by  an  adjustment  of  certain  rights  in 
jpersonam.  For  example,  the  marriage  of  an  Englishwoman  to  a 
Frenchman  domiciled  in  France,  without  any  contract  as  to  their 
separate  estates,  may  (it  ought  not  to  be  considered  as  quite 
settled)  so  import  the  French  law  as  to  community  of  property 
between  consorts  into  the  respective  rights  of  the  husband  and 
wife  as  to  bring  the  real  estate  in  England  of  either  consort  into 
the  community.  See  In  re  De  Nicols , [1900]  2 Ch.  410,  De 
Nicols  Y.  Curlier,  [1900]  A.C.  21,  and  Dicey’s  comments  thereon, 
3rd  ed.,  pp.  554,  555.  And  a will  made  by  an  unmarried  English- 
woman may  perhaps  not  be  rendered  invalid,  even  as  to  her 
English  realty,  by  her  subsequent  marriage  to  a domiciled  Scots- 
man, because  in  Scotland  marriage  does  not  invalidate  a will. 
See  Westerman  v.  Schwab  (1905),  43  Sc.  L.R.  161;  Dicey,  3rd 
ed.,  p.  739.  This  case  deals  with  movables  or  personalty,  but  it 
is  difficult  to  see  why  the  principle  should  not  be  equally  applicable 
to  English  realty,  especially  if  the  opinion  expressed  by  Lindley, 
M.R.,  in  In  re  Martin , [1900]  P.  211,  at  p.  233,  that  sec.  18  of 
the  English  Wills  Act  of  1837  does  not  apply  to  the  wills  of 
foreigners  who  die  domiciled  abroad,  is  sound.  I have  been 
unable  to  see  a copy  of  Deane’s  Wills  Act  (published  in  1852)  to 
which  Lindley,  M.R.,  refers  as  quoting  an  authority  to  this  effect. 
Section  18  of  the  English  Wills  Act  of  1837  declared  that  a will 
should  be  revoked  by  subsequent  marriage  (thereby  continuing  the 
common  law  rule  to  that  effect,  though  dropping  the  rule  as  to 
the  effect  of  the  subsequent  birth  of  children).  That  provision 
appears  of  course  in  sec.  21  of  our  Wills  Act,  though  we  have 
modified  the  rigour  of  the  old  law  by  abrogating  it  where  the  will 
is  declared  to  be  made  in  contemplation  of  such  marriage. 
Whether  Lindley,  M.R.,  intended  to  confine  his  opinion  to  cases 
where  personalty  only  is  affected,  is  not  quite  clear,  but  Theobald 
on  Wills,  6th  ed.,  p.  41,  and  Halsbury,  Laws  of  England,  vol.  28, 
p.  562,  both  confine  the  opinion  to  cases  of  movables  or  personalty 
only. 

Notwithstanding  what  would  seem  to  me  sound  reasons  for 
* holding  that,  in  the  case  of  one  dying  domiciled  abroad,  any  form 
of  revocation  recognised  by  the  law  of  his  domicil  ought  to  be 
accepted  by  our  courts  as  a sufficient  revocation  even  as  to  realty, 
I think  I am  bound  to  hold  that  the  whole  trend  of  our  law  as  to 
realty  is  opposed  to  any  such  conclusion.  Strictly  speaking,  testa- 
mentary dispositions  of  realty  have  never  been  placed  in  the  same 
category  as  those  of  personalty.  As  a result  of  the  various  statutes 
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respecting  wills,  which  have  gradually  not  only  made  the  laws  as 
to  their  execution  uniform  but  have  for  many  purposes  treated 
the  real  and  personal  estate  of  a deceased  person  as  one  mass,  we 
have  begun  to  lose  sight  of  the  sharp  cleavage  between  realty  and 
personalty  as  the  subject  of  testamentary  disposition.  Until  the 
passing  of  the  Statute  of  Wills  in  the  reign  of  Henry  VIII.  there 
was,  speaking  generally,  no  testamentary  power  to  dispose  of  land. 
And  when  power  to  devise  land  was  given,  the  devise  was  con- 
sidered not  so  much  in  the  nature  of  a testament  as  of  a convey- 
ance of  the  land  by  way  of  appointment  to  a particular  devisee: 
Williams  on  Executors,  11th  ed.,  p.  4,  and  cases  cited  in  note  (&). 
We  still  recognise  the  conveyancing  effect  of  a will  disposing  of 
real  estate  quite  independently  of  the  grant  of  probate,  and  such 
a will  may  still  be  registered  under  sec.  56  of  the  Registry  Act, 
R.S.O.  1914,  ch.  124,  without  probate,  if  accompanied  by  due 
proof  of  its  execution,  of  the  death  of  the  testator,  and  of  the  pay- 
ment of  succession  duties,  and  is  effective  without  probate  to 
convey  the  testator’s  real  estate  to  the  devisee,  subject  of  course 
to  the  provisions  of  the  Devolution  of  Estates  Act  as  to  its  tem- 
porary vesting  in  the  executor.  Those  of  us  who  have  had  to  pass 
titles  to  farm  property  know  how  frequently  wills  have  been  regis- 
tered in  the  past  under  this  provision. 

This  distinction  between  realty  and  personalty  as  the  subject 
of  testamentary  disposition  goes  so  far,  I feel  constrained  to  hold, 
as  to  give  effect  to  any  testamentary  writing  executed  by  a foreign 
owner  of  land,  unless  that  writing  has  been  revoked  in  accordance 
with  the  provisions  of  sec.  23  of  the  Wills  Act.  In  other  words, 
when  our  courts  are  called  upon  to  determine  the  title  to  the 
land  in  question  they  treat  the  matter  without  regard  to  the 
foreign  domicil  of  the  deceased  owner,  and  for  that  purpose  look 
for  and  give  effect  to  such  testamentary  acts  as  according,  to  the 
law  of  Ontario  validly  deal  with  Ontario  realty.  To  our  courts 
the  question  is  not  really  a testamentary  one,  but  one  of  title.  And 
I think  it  will  be  found,  when  the  principles  come  to  be  more 
clearly  defined,  that  cases  where  for  example  change  of  domicil  by 
marriage  to  a foreigner  brings  into  operation  some  foreign  law, 
such  as  that  of  community  of  property  (assuming  that  English 
realty  could  be  brought  into  the  community),  depend  upon  some 
principle  of  implied  contract  or  as  establishing  an  equitable 
interest  in  the  lands,  rather  than  upon  any  principle  that  foreign 
testamentary  rights  can  affect  English  lands.  It  is  odd  that  the 
neat  point  that  I have  discussed  at  such  .length  has  not,  so  far  as  I 
am  aware,  been  clearly  decided  or  enunciated  either  by  any  Court 
or  by  any  text-book  writer.  My  conclusion  upon  it  is  that  the 
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earlier  will  in  question  here  operates  as  a valid  will  as  to  the  On- 
tario realty,  notwithstanding  that  the  testatrix  by  a subsequent 
will,  valid  according  to  the  law  of  her  domicil  at  the  time  of  her 
death,  but  invalid  to  dispose  of  realty  in  Ontario,  purported  to 
revoke  the  earlier  will  in  its  entirety. 

Thus  ruling  clears  the  way  for  such  answers  as  it  is  within  the 
jurisdiction  of  an  Ontario  court  to  make  to  the  questions  submitted 
by  the  notice  of  motion.  As  some  of  these  questions  overlap  each 
other,  it  is  not  easy  to  answer  them  categorically,  and  I think  it 
will  be  preferable  to  discuss  and  decide  the  points  involved.  From 
my  conclusions  the  parties  will  have  no  difficulty  in  deducing  the 
answers. 

Had  the  testatrix  appointed  an  executor  by  the  Quebec  holo- 
graph will  it  would  clearly  be  the  duty  of  the  Ontario  adminis- 
trators with  that  will  annexed,  being  merely  in  effect  ancillary 
administrators  (subject  to  their  due  protection  with  respect  to  the 
claims  of  creditors),  to  transfer  all  the  Ontario  personalty  to  the 
domestic  executor  in  Quebec.  The  Quebec  practice  as  to  the 
distribution  of  an  estate  under  a will  which  fails  to  appoint  an 
executor  presents  certain  difficulties  to  this  course  of  action,  because 
I understand  that  no  person,  corresponding  to  an  administrator 
under  our  probate  practice,  is  appointed  by  any  Quebec  court  to 
take  over  the  administration  of  the  estate,  its  distribution  under 
the  will  being  carried  out  in  some  manner  quite  foreign  to  the 
English  practice.  I point  this* out  in  order  to  emphasise  the  posi- 
tion in  which  the  applicants  are  placed  with  regard  to  some  of  the 
questions  submitted  to  the  Court.  The  fact  that  the  gifts  of  the 
personal  estate  under  the  Ontario  will  are  revoked  by  the  Quebec 
will,  coupled  with  the  fact  that  the  testatrix  died  domiciled  in 
Quebec,  leaves  the  whole  question  as  to  the  distribution  of  her 
personal  or  movable  estate  to  be  determined  according  to  the  law  of 
Quebec  and  not  the  law  of  Ontario.  Under  the  law  of  Ontario,  the 
change  of  domicil  to  Quebec  attracts  to  Quebec,  for  purposes  of 
testamentary  or  intestate  succession  and  for  distribution,  all  the 
personal  or  movable  property  of  the  deceased,  wherever  situate. 

In  the  present  case,  the  complete  revocation  by  the  Quebec  will 
of  all  previous  testamentary  writings  under  Quebec  law  effectively 
revoked  the  Ontario  will  in  so  far  as  it  affected  the  whole  personal 
estate  of  the  testatrix,  whether  in  Ontario  or  elsewhere.  And  the 
grant  of  letters  of  administration  with  the  holograph  will  annexed, 
limited  to  personalty  in  Ontario  only,  was  doubtless  made  on  the 
assumption  that  such  revocation  of  the  Ontario  will  was  complete. 
But  it  is  conceivable  that  a will  or  codicil  made  by  a testator 
domiciled  in  Quebec  might  be  so  worded  as  completely  to  revoke 
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all  the  dispositions  of  Ontario  personalty  made  by  an  Ontario 
will  and  yet  leave  the  Ontario  will  in  some  respects  effective  in 
Quebec  even  ag  to  other  personalty.  Some  of  the  counsel  who  ap- 
peared on  the  motion  raised  the  objection  that  any  questions  as  to 
the  effect  of  the  Quebec  will  upon  the  Ontario  will,  and  vice  versa , 
in  so  far  as  those  questions  involved  the  distribution  of  personalty, 
fell  to  be  determined  by  the  Quebec  courts,  and  that  beyond 
advising  or  directing  the  applicants,  in  their  capacity  of  adminis- 
trators with  the  Quebec  will  annexed  of  the  Ontario  personalty, 
as  to  what  they  should  do  with  the  personalty,  the  Ontario  courts 
had  no  power  to  pronounce  any  judgment  upon  such  questions 
which  could  be  in  any  way  binding  upon  the  beneficiaries  of  the 
personalty,  or  in  any  way  affect  the  distribution  of  the  personalty 
according  to  the  interpretation  which  would  be  placed  upon  the 
Quebec  will  under  Quebec  law,  if  such  interpretation  should  prove 
to  be  different  from  that  under  Ontario  law.  This  objection  is, 
I think,  unanswerable,  and  any  views  I express  upon  any  such 
questions  must  be  understood  as  being  expressed  only  for  the 
purpose  of  determining  those  questions  which  involve  the  distri- 
bution of  the  real  estate  in  Ontario.  The  questions  submitted  by 
the  notice  of  motion  are  numerous,  and  they  would  all  be  proper 
for  determination  by  an  Ontario  court  if  this  Province  were  the 
domestic  forum  for  the  administration  of  the  estate. 

Had  the  testatrix  by  her  Ontario  will  disposed  of  her  real 
estate  free  from  any  possible  claims  or  charges  in  respect  of  certain 
pecuniary  legacies  and  in  respect  of  debts  and  funeral  and 
testamentary  expenses,  there  would  be  no  difficulty:  there  would 
be  a clear  line  of  demarcation  between  the  gifts  of  the  realty  and 
those  of  the  personalty  respectively.  But  it  is  contended  that  the 
direction  in  clause  4 of  the  Ontario  will  that  the  three  pecuniary 
legacies  to  Mary  Jean  Hall,  Elizabeth  Arnoldi,  and  Arthur  Lam- 
bert, are  to  be  paid  out  of  the  estate  other  than  the  shares  in  the 
stock  of  the  Merchants  Bank,  so  charges  those  legacies  upon  the 
realty  as  to  make  them  in  effect  a gift  out  of  the  realty,  and  that 
as  such  they  are  not  revoked  or  otherwise  affected  by  the  Quebec 
will.  And  it  is  further  contended  that  the  gift  by  clause  6 of 
the  Ontario  will  of  the  residuary  real  and  personal  estate  “ after 
paying  debts  etc.”  so  charges  the  realty  with  the  payment  of  all 
or  some  part  of  the  debts,  funeral  and  testamentary  expenses  and 
succession  duties,  as  to  make  the  direction  to  pay  those  debts,  etc., 
or  some  proportionate  part  thereof,  in  effect  a disposal  of  the 
realty  which  is  not  revoked  or  otherwise  affected  by  the  Quebec 
will.  Both  these  contentions  require  careful  examination. 

The  real  significance  of  the  direction  that  the  three  pecuniary 
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legacies  are  to  be  paid  out  of  the  estate  other  than  the  Merchants 
Bank  shares  does  not  rest  in  the  fact  that  its  effect  is  to  create 
an  express  charge  on  the  realty  as  well  as  the  remaining  per- 
sonalty, but  in  the  fact  that  it  expressly  exonerates  certain  per- 
sonalty. So  far  as  the  residuary  realty  is  concerned  (and,  there 
being  no  specific  devises,  the  residue  includes  all  the  realty),  all 
pecuniary  legacies  are  charged  upon  the  residuary  realty  under 
the  principle  established  in  Greville  v.  Browne  (1859),  7 H.L.C. 
689,  whenever  the  real  and  personal  estate  is  given  in  one  mass: 
Hawkins  on  Wills,  2nd  ed.,  p.  345.  So  that  it  was  not  necessary 
in  order  to  charge  the  three  pecuniary  legacies  upon  the  residuary 
realty  to  make  any  direction  to  that  effect.  Except  that  it  exoner- 
ated the  Merchants  Bank  shares',  the  direction  was  mere  surplus- 
age. And,  as  the  disposal  of  the  Merchants  Bank  shares  was 
either  wholly  specific,  or  partly  specific  and  partly  demonstrative, 
the  payment  of  the  three  pecuniary  legacies  would  necessarily  be 
subject  thereto,-  without  any  direction. 

But  the  mere  fact  that  a legacy  is  charged  upon  the  real  estate 
does  not,  in  my  judgment,  make  it  a gift  of  an  interest  in  real 
estate,  at  all  events  when  the  personalty  is  not  wholly  exonerated. 
The  importance  of  the  rules  governing  the  order  of  administration 
of  the  assets  of  an  estate  in  the  payment  of  debts  and  legacies  is 
nowadays  practically  obliterated  by  those  provisions  of  the  Devo- 
lution of  Estates  Act  (R.S.O.  1914,  ch.  119)  which  have  not  only 
vested  the  realty  in  the  legal  personal  representatives  but  have 
in  one  respect  at  least  (sec.  6)  changed  the  law  as  to  the  order 
of  administration  in  the  case  of  residuary  realty  and  personalty. 
See  note  in  Hawkins  on  Wills  2nd  ed.,  p.  336.  A pecuniary  legacy 
is  primarily  payable  out  of  personal  estate  not  specifically  be- 
queathed, and  if  such  personal  estate  is  insufficient  the  real  estate 
cannot  be  resorted  to  for  the  purpose  of  making  up  the  deficiency, 
either  directly  or  indirectly,  unless  by  the  operation  of  the  rule  in 
Greville  v.  Browne,  supra,  or  by  some  other  direction  of  the  tes- 
tator, the  legacy  is  charged  upon  the  realty:  Theobald  on  Wills, 
7th  ed.,  pp.  839  and  890;  Re  Steacy  (1917),  39  O.L.R.  548.  But, 
except  in  cases  where  the  personalty  is  exonerated  or  in  those 
special  cases  where  a mixed  fund  is  created  of  the  proceeds  of 
realty  and  personalty,  the  charge  of  a legacy  upon  the  realty  has 
merely  the  effect  of  entitling  the  legatee  and  the  executors  to 
resort  to  the  charged  realty  as  an  asset  for  the  purpose  of  paying 
the  legacy — the  personalty  still  remains  the  primary  fund  out 
of  which  it  is  payable,  and  the  devisee  is  entitled  to  have  the 
assets  marshalled  for  his  benefit  according  to  the  order  of  admin- 
istration: In  re  Ovey  (1885),  31  Ch.  D.  113,  at  p.  118.  It  is  of 


Orde,  J. 
1923. 
Re 

Howaed. 


124  ONTARIO  LAW  REPORTS.  [vol. 

Orde,  J.  course  obvious  that  in  any  case  where  the  residuary  real  and 
1923  personal  estate  is  given  as  a mass  to  one  or  more  persons  any 

question  as  to  the  order  of  administration  or  as  to  marshalling 

Howard,  of  assets,  as  between  the  realty  and  personalty,  disappears.  A 
pecuniary  legacy,  even  though  the  realty  as  well  as  the  personalty 
is  charged  with  its  payment,  is  none  the  less  a gift  of  personalty, 
and  cannot,  because  it  is  also  charged  upon  the  realty,  be  regarded 
as  a gift  of  realty.  Notwithstanding  that  a mortgagee  may  have 
the  legal  estate,  the  mortgage  passes  on  his  death  to  his  executor 
as  personalty  and  is  not  only  not  included  under  a devise  of  lands 
generally,  but  even  where  the  testator  having  owned  land  at  the 
date  of  the  will  specifically  devises  it,  and  afterwards  sells  it  and 
takes  a mortgage  upon  it  to  secure  part  of  the  purchase-money, 
the  specific  devise  is  wholly  adeemed  and  does  not  even  entitle  the 
devisee  to  the  mortgage:  Moor  v.  R&isbeck  (1841),  12  Sim.  123; 
Farrar  v.  Lord  Winterton  (1842),  5 Beav.  1 ; In  re  Clowes , [1893] 
1 Ch.  214.  If  a mortgage-debt  which  is  secured  by  the  legal 
estate  in  the  lands  passes  at  death  not  as  realty  but  as  personalty, 
the  same  principle  must  a fortiori  apply  to  a legacy  which  is 
merely  charged  on  the  laud  of  the  testatrix.  I must  hold  there- 
fore that  the  three  pecuniary  legacies  in  question  form  no  part  of 
the  realty  disposed  of  by  the  Ontario  will,  and  conseqently  do 
not  fall  to  be  administered  under  the  Ontario  ancillary  adminis- 
tration. So  far  as  Ontario  law  is  concerned,  they,  together  with 
all  other  dispositions  of  the  personal  estate,  are  revoked  by  the 
Quebec  holograph  will. 

The  next  question  is  as  to  the  charge  of  debts,  funeral  and 
testamentary  expenses  and  succession  duties.  All  the  gifts  of 
personalty  being  revoked  by  the  Quebec  will,  there  are  not  as  a 
matter  of  administration  in  Ontario  any  succession  duties  payable 
upon  the  personalty,  though  the  trust  company,  as  administrators 
with  the  Quebec  will  annexed  of  the  Ontario  personalty,  may 
perhaps  be  required  to  pay  over  to  the  Ontario  treasury  such 
succession  duties  as,  having  regard  to  the  distribution  under  the 
Quebec  will  of  the  Ontario  personalty,  may  be  properly  payable 
in  Ontario  in  respect  thereof. 

The  question  as  to  the  debts  and  funeral  and  testamentary 
expenses  presents  some  difficulty,  due,  I think,  solely  to  the  pro- 
visions of  sec.  6 of  the  Devolution  of  Estates  Act.  Apart  from 
that  section,  the  vesting  of  the  real  estate  in  the  executor,  which 
was  a new  departure  when  the  Devolution  of  Estates  Act  was 
first  enacted  in  1886,  while  it  facilitated  the  collection  and  pay- 
ment of  the  debts  owing  by  the  deceased  both  for  the  creditors 
and  for  the  executor  or  administrator,  did  not  alter  the  order  of 
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administration:  sec.  5;  Re  Hopkins  (1900),  32  O.L.R.  315;  Re 
Steacy,  39  O.L.R.  548.  Section  6 has,  however,  altered  the  law, 
in  cases  where  a testator’s  real  and  personal  property  are  com- 
prised in  a residuary  devise  or  bequest,  by  making  the  real  and 
personal  estate  “ applicable  ratably  according  to  their  respective 
values  to  the  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  the  costs  and  expenses  of  administration.”  While 
this  section  is  of  no  consequence  in  cases  where  the  residuary 
estate,  both  real  and  personal,  goes  to  one  person,  or  is  equally 
divided  among  two  or  more  persons,  that  it  may  be  of  conse- 
quence in  some  cases  is  exemplified  by  the  case  of  Re  Auston 
(1911),  2 O.W.N.  1358,  where  there  was  not  the  same  disposition 
of  the  residuary  realty  as  of  the  residuary  personalty. 

In  the  present  case  there  is  a charge  of  debts,  etc.,  upon  the 
residuary  realty,  which,  had  the  Ontario  will  had  its  full  effect, 
would,  under  sec.  6,  have  to  bear  the  burden  ratably  with  the 
residuary  personalty;  and,  had  the  residuary  realty  been  devised 
to  one  person  and  the  residuary  personalty  to  another,  the  resi- 
duary devisee  would  not  have  been  entitled  to  shift  the  whole 
burden  to  the  residuary  legatee,  but  would  have  to  hear  his  ratable 
proportion. 

The  Quebec  will  has,  however,  effectively  revoked  the  residuary 
gift  of  personalty  made  by  the  Ontario  will,  and,  it  must  not  be 
overlooked,  has  also  revoked  the  residuary  gift  of  realty,  if  any 
such  there  be,  situate  in  Quebec  and  perhaps  in  other  countries, 
the  question  depending  of  course  upon  the  lex  situs  of  those  coun- 
tries. So  that  in  the  result  the  residuary  gift  in  the  Ontario  will 
is  confined  to  the  realty  in  Ontario.  Now  the  law  of  Quebec  as 
to  the  order  of  administration  as  between  residuary  personalty 
and  residuary  realty  may  be  quite  different  from  that  in  Ontario, 
whether  as  contained  in  sec.  6 of  the  Devolution  of  Estates  Act 
or  otherwise.  Under  these  circumstances,  can  sec.  6 have  any 
application  to  a case  like  the  present  one  ? I think  not. 
The  payment  of  debts  and  expenses  is  really  a question  of  admin- 
istration as  to  which  the  law  of  the  domestic  forum  must  govern. 
It  is  possible  to  imagine  a case,  the  converse  of  this,  where  in 
the  administration  of  the  estate  of  a testator  who,  domiciled  in 
* Ontario',  had  made  two  wills,  one  effective  as  to  realty  in  a foreign 
country  and  the  other  as  to  personalty  universally,  in  which  the 
application  of  sec.  6 might  be  found  difficult,  but  I think  it  must 
necessarily  be  confined  in  its  operation  to  cases  where  Ontario  is 
the  domicil  of  the  testator  at  death,  though  there  might  be  cases 
where  under  an  ancillary  administration  in  Ontario  of  a will  of  a 
person  domiciled  outside  the  Province,  the  residuary  legatees 
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might  be  entitled  to  invoke  the  provisions  of  sec.  6 as>  against  the 
residuary  devisees.  But  I cannot  think  that  sec.  6 can  have  any 
application  to  a case  of  two  wills  which  do  not  operate  har- 
moniously, but  merely  in  such  a way  that  each  is  but  partially 
effective. 

There  is,  however,  quite  apart  from  what  would  otherwise  be 
the  effect  of  sec.  6 of  the  Devolution  of  Estates  Act,  the  express 
charge  of  debts  and  expenses  upon  the  gift  of  residue  both  real 
and  personal.  And,  while  the  question  of  the  order  of  adminis- 
tration must  necessarily  fall  to  be  determined  as  a matter  of 
administration  by  Quebec  law,  it  would  seem  to  be  wholly  inequit- 
able that  the  devisees  of  the  realty  should  benefit  by  the  exonera- 
tion of  the  Ontario  realty  from  the  burden  of  its  ratable  propor- 
tion of  the  debts,  expenses,  and  succession  duties.  The  testatrix 
intended  the  Quebec  will  to  be  her  only  will,  and  did  not  intend 
that  the  Hospital  and  the  Synod  should,  benefit  under  both  wills. 
If  it  should  prove  in  the  result  that  the  Ontario  realty  which  falls 
to  them  under  the  Ontario  will  is  of  greater  benefit  than  if  they 
had  been  limited  to  the  gifts  contained  in  the  Quebec  will,  that 
is  merely  because  of  the  failure  on  the  part  of  the  testatrix  to 
make  her  intended  revocation  of  the  gift  of  realty  effective  accord- 
ing to  Ontario  law.  But  I can  see  no  ground  for  holding  that 
merely  because  the  revocation  of  the  gifts  of  the  Ontario1  realty 
proves  to  be  ineffective,  the  Hospital  and  the  Synod  should  receive 
a greater  benefit  out  of  the  gift  of  realty  than  they  would  have 
received  had  the  Ontario  will  been  the  only  will.  In  other  words, 
in  so  far  as  it  is  possible  to  do  so,  without  doing  violence  to  the 
disposition  of  the  Ontario  realty  by  the  Ontario  will,  effect  should 
be  given  to  the  wishes  of  the  testatrix  as  embodied  in  the  Quebec 
will. 

In  the  present  case,  the  testatrix  by  the  Ontario  will  expressly 
charges  the  residuary  real  and  personal  estate  as  a common  fund 
with  the  payment  of  her  debts  and  funeral  and  testamentary 
expenses  and  the  legacy  and  succession  duties  upon  the  legacies. 
Had  there  been  a mortgage  upon  the  real  estate,  the  devisees 
would  have  been  obliged  to  take  it  subject  to  the  mortgage,  and 
it  is  hardly  to  be  conceived  that,  even  if  according  to  Quebec  law 
the  donee  of  an  immovable  might  possibly  be  entitled  to  receive 
the  gift  freed  from  a hypothec  (I  do  not  know  what  the  Quebec 
law  is  in  this  regard),  the  devisees  of  the  Ontario  realty  would  be 
allowed  to  escape  a burden  imposed  by  our  law.  And  if  the 
Ontario  will  had  expressly  charged  the  realty  to  the  exclusion  of' 
the  personalty  with  the  payment  of  certain  legacies  or  had  made 
the  devise  conditional  upon  paying  certain  legacies,  it  would  not 
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seem  equitable,  even  if  the  effect  of  the  holograph  will  were  to 
revoke  the  legacies  themselves,  that  the  gift  of  realty  should,  con- 
trary to  the  real  will  of  the  testator,  be  increased  thereby.  As 
has  been  pointed  out  in  so  many  cases,  where  estates  in  two  coun- 
tries fall  to  be  administered  under  wills  which  are  partly 
invalid'  or  ineffective  in  one  or  other  of  the  two  countries, 
or  as  sometimes  happens  as  to  different  provisions  in  both 
countries,  difficulties  arise  because  of  the  inability  of  the  courts 
of  one  of  the  countries  to  give  effect  to  the  laws  of  the  other. 
So  that  in  the  present  case  it  may  be  that  in  dealing  with  the 
question  of  debts,  funeral  and  testamentary  expenses  and  suc- 
cession duties,  the  law  of  Quebec  may  be  such  as  completely  to 
exonerate  the  residuary  realty  from  any  share  in  the  burden  which 
the  testatrix  by  her  Ontario  will  expressly  laid  upon  it.  If  that 
is  the  case,  then  the  effect  would  be  to  enlarge  the  extent  of  the 
residuary  devise.  But  it  will  be  for  the  courts  of  Quebec  so  to 
determine.  This  Court  can  give  effect  only  to  the  gift  of  the 
Ontario  realty  in  the  form  in  which  it  comes  before  this  Court 
for  determination. 

The  domicil  at  death  of  the  testatrix  being  the  Province  of 
Quebec,  the  courts  of  that  Province  alone  can  determine  the 
meaning  and  effect  of  the  Quebec  holograph  will  as  to  the  whole 
personal  estate  of  the  testatrix  wherever  situate.  Unless  and 
until  it  is  determined  by  the  law  of  that  Province  that  under  the 
holograph  will  the  whole  burden  of  the  debts,  etc.,  is  shifted  to 
the  personalty,  I must  hold  that  the  Ontario  realty  necessarily 
bears  its  proportionate  share  thereof,  just  as  if  the  subsequent 
holograph  will  had  never  come  into  existence. 

Another  question  of  .some  difficulty  also  arises.  It  is  urged 
that  the  Hospital  and  the  Synod  are  put  to  their  election  and 
that  they  cannot  take  both  the  Ontario  realty  under  the  Ontario 
will,  which  has  no  operation  in  Quebec,  and  at  the  same  time  take 
the  legacies  under  the  Quebec  will,  which,  while  invalid  as  to 
Ontario  realty,  clearly  did  not  intend  the  Hospital  and  the  Synod 
to  take  the  Ontario  realty.  The  case  would  seem  clearly  to  call 
for  election,  but  the  question  whether  or  not  the  Hospital  and  Synod 
. are  put  to  their  election  must  be  determined,  in  my  opinion, 
according  to  the  law  of  Quebec,  under  whose  laws  the  principal 
administration  of  the  estate  takes  place.  If  by  the  law  of  that 
Province  the  assertion  of  the  Hospital  and  the  Synod  of  their 
right  to  the  Ontario  realty  contrary  to  the  terms  of  the  holograph 
will  has  the  effect  of  depriving  them  of  the  pecuniary  legacies 
bequeathed  to  them  by  that  will,  then  they  will  not  be  entitled  to 
them.  If,  on  the  other  hand,  by  the  law  of  that  Province  they 
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are  entitled  to  their  pecuniary  legacies  under  the  holograph  will, 
then,  so  far  as  I can  gather  from  authority,  they  cannot  be  put 
to  their  election  here.  There  have  'been  numerous  cases  as  to 
election,  usually  as  to  whether  one  to  whom  land  descends  as 
heir,  because  of  an  ineffective  or  invalid  devise,  is  required  to 
forgo  other  benefits  validly  conferred  upon  him  by  the  testator. 
And,  as  stated  by  Dicey  and  some  of  the  Judges,  English  courts 
have,  contrary  to  what  would  seem  to  be  sound  equitable  principles, 
in  some  cases  allowed  the  heir  to  accept  both.  The  question  of 
election  under  the  circumstances  mentioned  is  often  one  of  great 
difficulty,  as  a perusal  of  the  cases  will  shew,  but  I think  it  is  clear 
from  them  that  the  statement  contained  in  Westlake’s  Private 
International  Law,  4th  ed.,  pp.  147,  125,  is  sound,  that  the 
question  must  be  determined  according  to  the  law  of  the  testator’s 
last  domicil,  that  is,  the  country  in  which  the  principal  adminis- 
tration takes  place,  and  not  that  of  the  ancillary  administration. 
I must,  therefore,  leave  the  question  of  election  for  determination, 
if  necessary,  by  the  courts  of  Quebec  according  to  Quebec  law. 

Quite  apart  from  the  question  of  election  in  its  strict  sense,  a 
nice  question  might  arise  because  of  the  fact  that  the  devise  of 
real  estate  under  the  Ontario  will  is  not  specific  but  merely  resi- 
duary. Now,  had  the  Ontario  will  been  the  only  will,  it  is  con- 
ceivable that  the  pecuniary  legacies  might  not  have  been  fully 
satisfied  without  resorting  to  the  realty.  In  that  event  it  would 
not  seem  equitable  that  the  benefit  of  the  residuary  devise  of  the 
realty  to  the  Hospital  and  the  Synod  should  be  enlarged  because 
the  legacies  are  revoked  by  the  later  will.  Whether  or  not  this 
would  be  the  result  of  such  revocation,  it  is  probably  unnecessary 
to  determine,  because,  upon  a rough  calculation  that  I have  made, 
there  would  seem  to  be  sufficient  personalty  to  have  satisfied  all 
the  legacies  in  the  Ontario  will  without  resorting  to  the  realty 
unless  the  debts  were  greater  than  I think  is  probable.  If  in  the 
result  it  is  found  that  I am  wrong  in  this  assumption,  the  matter 
may  be  mentioned  to  me  again.  The  point  was  not  raised  on  the 
argument  before  me. 

It  was  suggested  that  the  doctrine  of  dependent  relative  revo- 
cation might  be  applied  to  the  holograph  will.  It  is  difficult  to 
see  how,  even  if  both  wills  fell  to  be  wholly  dealt  with  under  the 
law  of  Ontario,  there  could  be  any  ground  for  the  application  of 
that  doctrine.  But,  whether  there  might  be  so  or  not,  any  such 
question  must  necessarily  be  determined  according  to  Quebec 
law  by  the  courts  of  that  Province.  The  Ontario  realty  would 
of  course,  remain  unaffected  by  the  determination  of  that  question. 

All  the  questions  raised  by  the  notice  of  motion  as  to  the  inter- 
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pretation  of  the  holograph  will  and  as  it  to  its  bearing  upon  the 
question  of  election  must  be  determined  according  to  the  law  of 
Quebec  and  if  necessary  by  resort  to  the  courts  of  that  Province. 
As  I hold  that  the  three  legacies  contained  in  para.  4 of  the 
Ontario  will  are  not  in  effect  gifts  of  realty,  they  must  of  necessity 
be  deemed  to  be  revoked  by  the  later  will,  so  that  the  third  ques- 
tion in  the  notice  of  motion  as  to  any  election  between  these 
revoked  legacies  and  the  legacies  to  the  same  three  persons  by  the 
later  will  does  not  require  to  be  answered. 

The  conclusions  at  which  I have  arrived  may  therefore  be 
shortly  summed  up  as  follows: — 

1.  The  Quebec  holograph  will  did  not  revoke  the  earlier  Ontario 
will  in  so  far  as  the  latter  affected  the  real  estate  of  the  testatrix 
in  Ontario,  but  did  revoke  that  will  in  all  other  respects. 

2.  The  legacies  contained  in  the  4th  paragraph  of  the  Ontario 
will,  though  in  general  words  charged  upon  both  realty  and  per- 
sonalty, are  not  so  charged  as  to  exonerate  the  personalty  from 
bearing  them  exclusively,  and  so  are  neither  ultimately  payable 
out  of  realty  nor  do  they  constitute  gifts  of  realty  They  must 
therefor  be  deemed  to  be  revoked  by  the  later  will. 

3.  The  residuary  gift  of  realty,  being  charged  along  with  the 
residuary  personalty  with  the  payment  of  debts  and  funeral  and 
testamentary  expenses,  must  go  to  the  residuary  devisees  subject 
to  the  payment  of  the  due  proportion,  as  between  the  residuary 
realty  and  what  would  have  been  the  residuary  personalty  under 
the  Ontario  will,  of  the  debts  and  the  funeral  and  testamentary 
expenses,  and  of  course  they  take  subject  to  the  existing  mort- 
gages thereon.  As  the  pecuniary  legacies  are  revoked,  there  are 
no  succession  duties  falling  to  be  dealt  with  under  the  residuary 
clause,  and  it  would  seem  that  there  is  no  escape  from  the  resulting 
enhancement  to  that  extent  of  the  value  of  the  residuary  devise. 

4.  All  questions  as  to  the  interpretation  and  effect  of  the  holo- 
graph will  upon  the  distribution  of  the  personal  and  movable 
estate  of  the  testatrix  both  in  Quebec  and  in  Ontario,  including 
the  question  as  to  whether  or  not  the  Hospital  and  the  Synod 
must  elect  between  the  pecuniary  legacies  in  their  favour  in  the 
later  will  and  the  gift  of  the  Ontario  realty  under  the  Ontario 

* will,  must  be  determined  according  to  the  law  of  Quebec  and  if 
necessary  by  resort  to  the  courts  of  that  Province. 

5.  The  question  as  to  the  claims  of  creditors  I have  not 
touched  upon.  While  it  is  the  duty  of  an  ancillary  administrator, 
as  the  administrators  here  are,  to  see  that  all  the  debts  of  the 
deceased  are  paid,  and  if  necessary  to  pay  the  debts  out  of  the 
assets  in  his  hands,  before  handing  over  the  surplus  assets,  if  any, 
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to  the  principal  administrator,  there  is  no  distinction  as  to  the 
claims  of  creditors  between  those  resident  in  Ontario  and  those 
'resident  elsewhere.  Subject  to  the  question  which  sometimes 
arises  as  to  the  conflicting  laws  of  the  two  countries  as  to  the  rela- 
tive priorities  as  between  creditors  of  different  degrees,  the  credi- 
tors of  one  country  have  no  priority  as  to  the  assets  in  that  country 
over  the  creditors  of  the  other  country.  The  administrators  must 
treat  the  creditors  as  a whole  regardless  of  their  respective  domi- 
cils. See  Dicey  on  Conflict  of  Laws,  3rd  ed.,  p.  710  et  seq .;  and 
Williams  on  Executors,  11th  ed.,  p.  764  et  seq . 

6.  The  costs  of  •all  parties  will  be  paid  out  of  the  Ontario 
assets,  those  of  the  trust  company,  in  their  capacity  of  administra- 
tors, executors,  and  trustees,  as  between  solicitor  and  client.  All 
these  costs  will  of  course  he  treated  as  a testamentary  expense  and  so 
that  the  devisees  of  the  realty  will  bear  their  share  of  them  as 
already  indicated. 


[ORDE,  J.] 

Re  Teale. 

Will — Notarial  Will  and  Codicil  Executed  in  Quebec  when  Testatrix 
Domiciled  there  — Holograph  Letter  Directing  Notary  to  Destroy 
Will  while  Testatrix  still  Domiciled  there — Subsequent  Change  of 
Domicil  to  Ontario  and  Death  there — Application  of  Law  of  Ontario 
— Will  not  Revoked  as  to  Ontario  Realty — Sufficiency  to  Constitute 
Good  Devise  under  Wills  Act — Wills  Act,  secs.  20,  23 — “ Writing 
Declaring  an  Intention  to  Revoke  ” — Effective  Revocation  as  to 
Personalty — Revocation  of  Codicil  as  well  as  Will — Intestacy  as  to 
Personalty — Dependent  Relative  Revocation. 

The  testatrix,  dying  in  February,  1922,  then  had  her  domicil  in  the 
Province  of  Ontario.  She  had  previously  had  her  domicil  in  the 
Province  of  Quebec,  and,  while  so  domiciled,  had,  in  May,  1918,  made 
a notarial  will,  duly  witnessed  by  two  notaries,  and  had,  about 
a month  later,  made  a codicil  thereto,  also  duly  witnessed  by  two 
witnesses.  In  October,  1919,  while  still  domiciled  in  Quebec,  she 
wrote  a letter  to  the  notary  who  had  drawn  the  will  and  codicil, 
and  in  whose  custody  the  originals  were  kept,  notifying  him  “ that  I 
have  made  a new  will  written  by  myself  and  revoked  the  will  which 
you  drew  for  me  one  year  ago  . . . which  is  now  of  no  use; 

therefore  I ask  you  to  kindly  destroy  said  will  immediately  . . .” 

This  letter  was  entirely  in  the  handwriting  of  the  testatrix.  The 
“■  new  will  ” mentioned  in  it  had  not  been  found,  and  there  was  no 
evidence  beyond  the  letter  itself  that  such  a will  had  been  made. 
The  notary  did  not,  and  could  not  consistently  with  his  duty,  destroy 
the  actual  will  and  codicil  executed  in  May  and  June,  1918,  and  they 
were  both  physically  in  existence  at  the  date  of  the  testatrix’s  death. 
Her  estate  comprised  land  in  Ontario  and  some  personalty:  — 

Held,  that,  as  the  testatrix  was  domiciled  in  Ontario  at  the  time  of 
her  death,  all  her  testamentary  acts  must  be  dealt  with  under  the 
laws  of  Ontario. 
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(2)  Even  if  the  letter  were  a holograph  will  itself,  and  in  terms 
expressly  revoked  the  earlier  will  and  codicil,  it  could  not  operate 
as  a revocation  of  the  dispositions  of  Ontario  realty,  as  to  which  the 
will  was  effective. 

(3)  The  letter  was  an  effective  revocation  of  the  will  and  codicil  as 
to  personalty — it  was  a “ writing  declaring  an  intention  to  revoke,” 
within  the  meaning  of  sec.  23  of  the  Wills  Act,  R.S.O.  1914,  ch.  120. 
The  direction  to  destroy  was  clear  evidence  of  an  intention  to  revoke; 
and  the  letter,  being  a holograph  one  written  and  signed  in  Que- 
bec, was  sufficiently  executed  to  comply  with  secs.  20  and  23  so  far 
as  personalty  was  concerned.. 

(4)  By  the  word  “will,”  coupled  with  language  referring  approxi- 
mately to  the  date  of  execution,  the  testatrix  must  be  taken  to  have 
meant  both  will  and  codicil  executed  within  a period  of  five  weeks, 

(5)  The  doctrine  of  dependent  relative  revocation  did  not  apply  to 
the  letter,  in  the  absence  of  evidence  that  the  new  will  mentioned 
therein  was  defective  in  form  or  in  the  manner  of  its  execution. 

(6)  Letters  probate  of  the  will  and  codicil,  limited  to  Ontario  realty, 
should  be  granted  to  the  executrix  named  in  the  will,  and  letters  of 
administration  of  the  personal  estate  as  upon  an  intestacy  should  be 
granted  to  such  administrator  as  the  Surrogate  Court  Judge  might 
appoint. 

Case  stated  by  the  Jhdge  of  the  Surrogate  Court  of  the  County 
of  Carleton?  under  sec.  32  of  the  Surrogate  Courts  Act,  in  regard 
to  the  estate  of  Alice  Maud  Teale,  deceased. 

May  31,  1922.  The  case  was  heard  by  Okde,  J.,  in  the 
Weekly  Court,  Toronto. 

George  F.  Henderson , K.C.,  for  Jean  Margaret  Craig,  the 
applicant  for  letters  probate  or  letters  of  administration. 

M.  L.  Gordon , for  Charles  H.  Graham. 

F.  W.  Har court,  K.C.,  Official  Guardian,  for  the  infant  children 
of  a deceased  nephew  and  of  a deceased  niece. 

May  14,  1923.  Oede,  J. The  late  Alice  Maud  Teale,  a 
^idow,  died  on  the  7th  February,  1922,  domiciled  at  the  time  of 
her  death  in  the  city  of  Ottawa,  Ontario.  She  had  previously  had 
her  domicil  in  Montreal,  Quebec.  While  so  domiciled,  she  had, 
on  the  21st  May,  1918,  made  a notarial  will,  duly  witnessed  by 
two  notaries,  and  had  on  the  22nd  June,  1918?  made  a codicil 
thereto,  also  duly  witnessed  by  two  witnesses.  On  the  31st  October, 
1919,  while  still  domiciled  in  the  Province  of  Quebec,  she  wrote 
a letter  to  Mr.  Lighthall,  the  notary  who  had  drawn  the  will  and 
codicil  already  mentioned,  and  in  whose  custody  the  originals  were 
kept,  in  the  following  words  ; — 

“ I beg  to  notify  you  that  I have  made  a new  will  written  by 
myself  and  revoked  the  will  which  you  drew  for  me  one  year  ago 
last  year  in  your  office,  which  is  now  of  no  use ; therefore  I ask 
you  to  kindly  destroy  said  will  immediately,  thereby  avoiding  any 
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possible  family  trouble  at  my  death.  Thanking  you  in  advance, 
sincerely  yours,  Alice  M.  Teale.” 

This  letter  was  entirely  in  the  handwriting  of  the  deceased. 
The  holograph  will  mentioned  in  this  letter  as  “ a new  will 99  has 
not  been  found,  and  there  is  apparently  no  evidence  beyond  the 
letter  itself  of  any  such  new  will  having  been  made. 

Mrs.  Teale  subsequently  changed  her  domicil  to  the  Province 
of  Ontario,  where  she  died. 

Under  the  notarial  system  established  in  Quebec,  the  originals 
of  all  documents  executed  before  a notary  remain  in  his  custody. 
Copies  certified  by  him  have  for  all  ordinary  purposes  the  same 
authority  as  the  originals. 

In  accordance  with  this  practice,  Mr.  Lighthall  did  not,  and 
could  not  consistently  with  his  duty  as  a notary,  destroy  the  actual 
will  and  codicil  executed  by  the  deceased  in  May  and  June,  1918, 
so  that  they  were  both  physically  in  existence  at  the  date  of  her 
death. 

By  the  will  the  testatrix  gave  her  jewellery,  furniture,  and 
personal  effects  to  her  sister,  Jean  Margaret  Craig.  As  to  the 
residue  of  her  whole  estate  she  gave  “ the  use,  usufruct,  and  enjoy- 
ment . thereof  ” to  the  same  sister  during  her  life,  and  subject 
thereto  she  gave  all  such  residue  to  her  nephews  Charles  Heathcote 
Graham  and  John  Graham  in  equal  shares.  This  was  followed 
by  certain  provisions,  couched  in  language  peculiar  to  Quebec 
wills,  in  case  of  the  death  of  either  before  “ the  portage  ” of  the 
estate  (presumably  the  period  of  distribution)  leaving  or  without 
leaving  issue.  And  she  appointed  her  sister  Jean  and  a nephew, 
Skene  Craig  Graham,  her  executors. 

The  codicil  merely  altered  the  gift  over  in  the  event  of  the 
death  of  both  Charles  and  John  “ before  the  time  of  portage  of 
my  estate”  without  leaving  issue  surviving  such  time,  so  that 
the  residue  would  then  go  to  Skene  Craig  Graham. 

The  estate  of  the  deceased  comprised  two  parcels  of  real  estate 
in  Ontario,  and  some  personalty,  consisting  of  bonds,  cash  in 
bank,  and  shares  in  joint  stock  companies. 

Her  only  heirs  at  law  and  next  of  kin  were  her  only  sister 
Jean,  and  several  nephews  and  nieces  and  infant  grandnephews 
and  grandnieces. 

It  is  urged,  in  the  first  place,  that  the  letter  of  the  31st  October, 
1919,  to  Mr.  Lighthall,  has  the  effect  of  revoking  the  earlier  will 
and  codicil.  So  far  as  the  Ontario  realty  is  concerned,  this  con- 
tention can  be  disposed  of  in  a few  words.  As  already  held  in 
the  Howard  case,  ante  109,  even  if  the  letter  were  a holograph 
will  itself,  and  in  terms  expressly  revoked  the  earlier  will  and 
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codicil,  it  could  not  operate  as  a revocation  of  the  dispositions  of 
Ontario  realty. 

The  present  case  is,  of  course,  much  stronger  than  the  Howard 
case,  for  there  the  testatrix  died  domiciled  in  Quebec,  and  it  is 
under  the  laws  of  Ontario,  as  the  forum  of  the  deceased’s  domicil, 
that  all  her  testamentary  acts  fall  to  be  dealt  with. 

Did  the  letter  of  the  31st  October,  1919,  revoke  the  will  and 
codicil  as  to  personalty?  The  letter  itself  is  not  a will  at  all,  so 
that  if  it  operates  as  a revocation  of  the  earlier  will  and  codicil, 
it  must  do  so  by  virtue  of  sec.  23  of  the  Ontario  Wills  Act,  which 
includes  among  the  modes  whereby  a will  may  be  revoked,  “ some 
writing  declaring  an  intention  to  revoke  the  same  and  executed 
in  the  manner  in  which  a will  is  hereinbefore  required  to  be 
executed.” 

As  I have  already  indicated  in  the  Howard  case,  “ the  manner 
in  which  a will  is  hereinbefore  required  to  be  executed ” would 
include,  in  the  case  of  personalty,  execution  in  accordance  with 
the  law  of  the  place  where  the  writing  was  made,  under  the  pro- 
visions of  Lord  Kingsdown’s  Act  (sec.  20  of  the  Wills  Act),  as 
well  as  the  execution  before  two  witnesses  as  required  by  sec.  12. 
So  that  a holograph  letter  written  and  signed  in  Quebec  would, 
in  my  judgment,  operate  as  a revocation  of  all  previous  wills  so 
far  as  they  affected  personalty,  if  the  letter  declared  an  intention 
to  revoke  the  same,  so  as  to  come  within  sec.  23.  Does  the  letter 
of  the  31st  October,  1919,  satisfy  the  requirements  of  sec.  23? 
Is  it  a revoking  instrument?  I am  told  that  it  is  the  opinion  of 
Quebec  lawyers  that,  according  to  the  law  of  the  Province  of 
Quebec,  notwithstanding  the  absence  of  the  “ new  will  ” to  which 
the  letter  refers,  the  letter  itself  has  the  effect  of  revoking  the 
earlier  will  and  codicil.  No  affidavit  was  filed  to  that  effect;  but, 
if  I recollect  aright,  a letter  from  Mr.  Lighthall  was  read  giving 
that  as  his  opinion.  And  I am  also  referred  to  articles  892  and 
893  of  the  Civil  Code  of  Lower  Canada,  dealing  with  the  manner 
in  which  wills  may  be  revoked.  Article  893  has  no  bearing  on 
the  matter.  Article  892  closely  resembles  sec.  23  of  our  Wills 
Act,  and  among  the  means  of  revocation  is  that  in  para.  2 : “ By 
means  of  a notarial  or  other  written  act,  by  which  a change  of 
intention  is  expressly  stated.”  There  is  in  these  words  very  little 
difference,  if  indeed  there  is  any  substantial  difference,  in  effect, 
from  the  corresponding  words  in  sec.  23.  But,  in  my  judgment, 
while  it  is  necessary  to  ascertain  what  the  law  of  Quebec  is  as  to 
the  validity  of  the  manner  of  executing  a testamentary  instrument 
not  executed  in  compliance  with  sec.  12  of  the  Wills  Act,  the 
question  whether  or  not  the  language  of  the  instrument  operates 


Orde,  J. 
1923. 
Re 

Teale. 


134 


ONTARIO  LAW  REPORTS. 


Orde,  J. 
1923. 
Re 

Teale. 


[yol. 

as  an  effective  revocation  must  be  determined  according  to  Ontario 
law,  so  that  the  sole  question  is  whether  or  not  the  letter'  is  a 
“ writing  declaring  an  intention  to  revoke  ” within  the  meaning  of 
sec.  23.  I was  at  first  strongly  inclined  to  the  view  that  it  was  not. 
In  the  opening  words  of  the  letter  the  writer  quite  clearly  does  not 
regard  the  letter  itself  as  the  revoking  instrument.  She  says,  “ I 
have  made  a new  will  written  by  myself  and  revoked  the  will 
which  you  drew  for  me.”  The  only  natural  meaning  of  these 
words  is  that  “ I have  revoked  the  will  ” — not  that  “ I revoke  the 
will.”  And,  if  the  letter  had  stopped  there,  it  might  have  been  a 
nice  question  whether  a statement  that  a will  had  been  revoked 
by  another  instrument  could  itself  be  regarded  as  a “ writing 
declaring  an  intention  to  revoke  the  same.”  The  statement  as 
to  a new  will  might  be  incorrect,  as  the  new  will  might  in  fact 
have  failed  in  terms  to  revoke  the  earlier  will  or  perhaps  have 
operated  as  a partial  revocation  only.  The  letter  would  not  have 
declared  an  intention  to  revoke  the  earlier  will;  it  would  be  merely 
a statement  that  there  was  in  existence  another  instrument  which 
had  revoked  it. 

I think  sec.  23  clearly  contemplates  a writing  which  itself 
declares  an  intention  to  revoke.  But  it  can  hardly  be  essential 
to  use  the  word  “ revoke  ” in  declaring  an  intention  to  revoke. 
Here  the  letter  goes  on  and  explicitly  instructs  Mr.  Lighthall  to 
“ destroy  said  will  immediately.”  This  surely  is  a clear  declara- 
tion of  an  intention  to  revoke.  - The  destruction,  had  it  been 
carried  out,  would,  of  course,  not  have  been  sufficient  of  itself 
under  sec.  23  to  constitute  a revocation  by  “ tearing  or  otherwise 
destroying,”  because  it  would  not  have  taken  place  in  the  presence 
of  the  testatrix.  But  this  direction  to  destroy  is  clear  evidence 
of  an  intention  to  revoke;  and  the  letter,  being  a holograph  one 
written  and  signed  in  Quebec,  is,  as  I have  said,  sufficiently 
executed  to  comply  with  secs.  20  and  23  so  far  as  personalty  is 
concerned. 

Nothing  turns  on  the  failure  to  mention  the  codicil.  By  the 
word  "will,”  coupled  with  language  referring  approximately  to 
the  date  of  execution,  the  testatrix  must  have  meant  both  will  and 
codicil  executed  within  a period  of  five  weeks. 

It  was  argued  that  this  was  a case  of  dependent  relative  revo- 
cation ; and  that,  as  the  new  will  mentioned  in  the  letter  could 
not  be  found,  the  revocation  declared  by  the  letter  ought  not  to 
be  made  effective.  If  the  new  will  had  been  forthcoming,  but 
had  proved  to  be  inoperative  because  of  some  defect  in  its  form 
or  in  the  manner  of  its  execution,  there  might  well  be  a case  for 
the  application  of  the  doctrine  of  dependent  relative  revocation, 
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because  the  letter  of  the  31st  October,  1919,  quite  clearly  declares 
the  intention  of  revoking  the  earlier  will  because  of  the  making 
of  the  new  will.  In  Freel  v.  Robinson  (1909),  18  O.L.R.  651,  at 
p.  654,  my  brother  Riddell  says  that  the  doctrine,  in  strictness, 
is  applicable  only  to  a case  of  physical  interference  with  a testa- 
mentary document  with  the  intention  of  revoking  it — that  is,  to 
cases  where  the  revocation  takes  the  form  of  burning,  tearing,  or 
other  physical  destruction.  Rut  this  limitation  arises  merely 
because  of  the  rarity  of  cases  where  revocation  takes  place  by  a 
writing  which  itself  makes  no  testamentary  disposition  of  the 
estate.  Jarman  clearly  recognises  that  the  doctrine  may  be 
applicable  to  a written  revocation:  Jarman  on  Wills,  6th  ed., 
p.  169.  And  if  there  had  been  found  the  new  will  mentioned  in 
the  letter,  and  it  had  been  defectively  executed,  I think  the  doctrine 
would  have  applied  to  the  revocation  in  question  here.  It  is  easy 
to  conceive  of  the  case,  rare  as  it  may  be,  of  a testator,  who  had 
made  a will  before  a notary  in  Quebec,  and,  knowing  it  could  not 
be  physically  destroyed,  making  a new  will  containing  no  revoking 
clause,  and  at  the  same  time  signing  a written  declaration  revok- 
ing the  old  will.  The  manner  of  revocation  in  this  case  would  be 
to  all  intents  and  purposes  the  same  as  that  of  physical  destruction. 
But  all  this  is- based  on  the  assumption  that  the  new  but  defective 
will  is  before  the  court.  Here  we  are  absolutely  in  the  dark  as 
to  the  new  will.  It  may  in  fact  never  have  been  executed;  but, 
if  any  inference  is-  to  be  drawn  from  the  letter,  it  must  be  that  a 
new  will  in  holograph  form  was  executed.  That  being  the  case, 
we  are  not  justified  in  finding  that  it  was  in  any  way  defective. 
If  it  was  made,  then  either  by  its  terms  or  by  reason  of  the  letter, 
the  old  will  and  codicil  were  effectively  revoked — otherwise  than 
as  to  Ontario  realty  of  course — and  its  absence  may  be  due  to  its 
deliberate  destruction  by  the  testatrix.  Assuming  that  the  new 
• will  was  executed,  then  failure  to  find  it  raises  a presumption 
that  it  was  destroyed  animo  revocandi:  Jarman,  p.  152.  Such 
revocation  of  the  new  will  could  not,  of  course,  have  the  effect  of 
reviving  the  old  will:  sec.  25  of  the  Wills  Act.  I must  hold, 
therefore,  that  the  doctrine  of  dependent  relative  revocation  does 
not  apply  to  the  letter  of  the  31st  October,  1919,  in  the  absence 
‘ of  evidence  that  the  new  will  mentioned  therein  was  defective  in 
form  or  in  the  manner  of  its  execution. 

My  judgment,  therefore,  upon  the  application  for  probate  or 
administration  submitted  to  this  Court  by  the  Surrogate  Court  of 
the  County  of  Carleton,  is : — 

1.  That  the  will  of  the  21st  May,  1918,  and  the  codicil  of  the 
22nd  June,  1918,  were  not  revoked  as  to  any  Ontario  realty  by 
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the  holograph  letter  of  the  31st  October,  1919,  but  that  they  were 
both  completely  revoked  as  to  personalty. 

2.  That  probate  of  the  will  and  codicil,  limited  to  Ontario 
realty,  should  be  granted  to  the  petitioner,  and  that  letters  of 
administration  as  upon  an  intestacy  must  (in  the  absence  of  any 
other  will)  be  granted  as  to  the  personal  estate  to  snch  adminis- 
trator (the  petitioner  would  seem  to  be  the  proper  person,  upon 
giving  security)  as  the  Surrogate  Court  Judge  may  appoint. 

3.  The  costs  of  all  parties  will  be  paid  out  of  the  estate. 

The  petition  and  other  documents  filed  in  the  Surrogate  Court 
of  the  County  of  Carleton  will  be  returned  to  the  Registrar  of 
that  Court. 


[APPELLATE  DIVISION.] 

City  of  Windsor  v.  Canadian  Pacific  Railway  Co. 

Railway — Land  Required  for  Extension  of  Tracks  within  City — Plan 
for  Division  into  Lots  and  Streets — Highways — Plan  of  Railway 
Company  — Municipal  By-law  — Agreement  — Railway  Act,  1888, 
sec.  123 — Surveys  Act,  R.S.O.  1887,  eh.  166,  sec.  62,  65,  162 — Enjoy- 
ment hy  City  Municipality  of  Benefits  under  Agreement. 

An  appeal  by  the  Municipal  Corporation  of  the  City  of  Wind- 
sor, the  plaintiffs,  from  the  judgment  of  Rose,  J.,  52  O.L.R.  83, 
dismissing  the  action. 

May  17.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

F.  D.  Davis , K.C.,  for  the  appellants. 

Angus  MacMurchy , K.C.,  and  J.  D.  Spence , for  the  defendants, 
respondents. 

The  Court  dismissed  the  appeal  with  costs,  agreeing  with  the 
judgment  of  the  trial  Judge. 


[APPELLATE  DIVISION.] 

Re  W7atkins  and  City  of  Toronto. 

Assessment  and  Taxes — Income  Assessment — Assessment  Act,  sec.  5(21) 
— Exemption — “Rent  or  other  Income  Derived  from  Real  Estate.” 

The  whole  of  a testator’s  property  was  devised  to  his  executors  upon 
trust.  For  a period  of  ten  years  from  his  death  in  1919,  the  duty 
of  the  trustees  was  to  pay  one-third  of  the  income  of  the  residuary 
estate  to  his  son.  By  arrangement,  the  rents  of  the  testator’s  real 
estate  were  collected  by  agents  and  paid  directly  to  the  beneficiaries, 
including  the  son,  without  passing  through  the  executors’  hands:- — 
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Held  (Riddell,  J.,  dissenting),  that  the  moneys  thus  paid  to  the  son 
were  exempt  from  assessment  for  income,  being  “ rent  or  other  income 
derived  from  real  estate,”  under  sec.  5(21)  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195. 

Per  Middleton,  J.: — The  mere  intervention  of  trustees,  with  no  duty 
but  to  pay  over,  does  not  change  the  character  of  the  moneys. 

Per  Riddell,  J.: — When  the  trustees  distribute  the  money  available  to 
the  beneficiaries,  they  distribute  it  not  as  rent  specifically  but  as 
cash  in  hand  in  the  estate. 

Special  case  stated  by  the  Senior  Judge  of  the  County  Conrt 
of  the  County  of  York  upon  an  appeal  from  the  decision  of  the 
Conrt  of  Revision  for  the  City  of  Toronto,  in  respect  of  an  assess- 
ment of  W.  M.  Watkins  for  income. 

The  question  was,  whether  certain  moneys  received  by  Watkins 
were  liable  to  assessment  as  income. 

April  25.  The  case  was  heard  by  Meredith,  C.J.C.P.,  Rid- 
dell, Latchford,  Middleton,  and  Logie,  JJ. 

G.  W.  Mason , K.C.,  for  Watkins. 

G.  M.  Colquhoun , for  the  city  corporation. 

May  23.  Meredith,  C.J.C.P. : — The' assessment  in  question 
is  an  assessment  of  income  derived  under  a will  through  executors; 
and  the  real  question  is  whether — if  it  were  not  to  some  extent 
exempt  from  taxation — it  should  be  taxable,  first,,  as  income  re- 
ceived by  the  executors,  and,  second,  as  income  received  by  the 
legatee  from  the  executors,  out  of  the  money  already  taxed  in  their 
hands;  and  that,  I think,  no  one  should  contend  for. 

In  such  cases  the  rule  is,  I think,  very  general,  that  the  person 
beneficially  entitled  to  the  income  is  alone  taxable  in  respect  of  it ; 
it  is  difficult  to  perceive  why  the  hand  through  which  it  passes 
and  which  has  no  benefit  from  it,  or  the  estate  which  pays,  without 
receiving  any  benefit  from  it,  should  be  taxable  in  respect  of  it. 

That  which  the  legatee  receives  is,  in  part,  part  of  the  rents 
in  question;  it  does  not  alter  its  character,  or  the  case,  that  he 
receives  them  indirectly.  Why  should  it  be  different  if  received 
directly  by  him  ? 

Then,  the  income,  being  exempt  from  taxation  because  “rent 
or  other  income  derived  from  real  estate,”  is,  in  so  far  as  it  is 
■„  such  rent  or  income,  not  subject  to  taxation. 

The  ruling  of  the  Court  of  Revision,  that  this  income  is  tax- 
able, was,  in  my  opinion,  wrong,  and  should  be  reversed. 

Latchford,  J.,  agreed  in  the  result  stated  by  the  Chief  Justice. 

Middleton,  J. : — Thomas  W.  Watkins,  of  the  city  of  Hamilton, 
died  on  the  12th  March,  1919 ; the  assessed,  William  M.  Watkins, 
one  of  his  sons,  is  his  sole  surviving  executor. 
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All  the  testator’s  property  is  devised  to  his  executors  upon 
trust.  It  is  sufficient  to  say,  for  the  purposes  of  this  case,  that 
for  a period  of  ten  years  from  the  testator’s  death  the  duty  of  the 
trustees  is  to  pay  one-third  of  the  income  of  the  residuary  estate 
to  William  M.  Watkins.  The  other  income  is  divisible  between 
the  representatives  of  the  other  two  sons.  The  residuary  estate 
is  very  largely  Hamilton  real  estate. 

By  an  arrangement  the  rent  was  collected  by  real  estate  agents 
in  Hamilton  and  paid  by  them  direct  to  the  beneficiaries,  without 
passing  through  the  executors’  hands,  but  there  cannot  at  the 
present  time  be  a division  of  the  estate. 

The  amount  of  rent  that  is  included  in  the  assessment  of  William 
M.  Watkins  is  $3,499.96.  Mr.  Watkins  contends  that  this  is  not 
liable  for  assessment  under  sec.  5(21)  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  which  exempts  “ rent  or  other  income 
derived  from  real  estate,  except  interest*  on  mortgages.” 

The  question  is  one  of  importance,  and  must  affect  many. 

While  the  testator  was  alive,  this  rent  was  not  assessable. 
When  the  property  comes  home  after  the  intervening  period,  and 
is  conveyed  to  the  beneficiaries,  then  they  need  pay  no  taxes  on 
this  rent.  Is  there  to  be  found  an  intention  on  the  part  of  the 
Legislature  to  make  the  rent  liable  to  taxation  because  in  the 
interval  it  is  paid  over  to  another  as  part  of  the  income  from  the 
estate  ? I think  that  it  may  be  admitted  that  when  it  reaches 
the  hands  of  the  beneficiary  it  has  ceased  to  be  “rent,”  but  the 
statute  exempts  not  merely  rent  but  “ other  income  derived  from 
real  estate.”  This,  I think,  is  wide  enough  to  cover  the  rental 
received  by  trustees  and  paid  over  to  a beneficiary.  It  can  be 
said  to  be  “ derived  from  real  estate  ” within  the  meaning  of  the 
statute— the  mere  intervention  of  trustees,  with  no  duty  but  to 
pay  over,  does  not  change  its  character. 

I have  read  many  cases  discussing  the  meaning  of  the  word 
“ derived,”  but  none  of  them  assist.  The  statute  seems  to  need  no 
aid  in  its  interpretation.  The  policy  is  to  avoid  double  taxation — 
taxation  of  the  land  and  taxation  of  the  income  from  the  land — and 
the  intervention  of  a trustee  should  not  be  material. 

The  question  should  be  answered  accordingly. 

Logie,  J.,  agreed  with  Middleton,  J. 


Riddell,  J. : — Watkins  lives  in  Toronto,  but  receives  certain 
income  from  Hamilton.  A certain  will  disposes  of  property,  real 
and  personal,  in  Hamilton,  by  vesting  it  in  executors  and  trustees 
who  are  to  give  .an  aliquot  part  of  the  revenue  therefrom  to  Wat- 
kins— he  is  now  the  sole  surviving  trustee.  By  an  arrangement, 
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the  real  estate  agents  who  had  collected  the  rent  of  the  real  estate 
during  the  lifetime  of  the  testator  continued  so  to  do:  and  they 
deposited  in  a bank  in  Hamilton,  to  the  credit  of  Watkins,  his 
aliquot  part  thereof. 

The  question  is,  “ Is  this  money  ‘ rent  or  other  income  derived 
from  real  estate , within  the  meaning  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  sec.  5(21)  ?”■ — I think  it  is  not. 

The  deposit  at  the  direction  of  the  trustees  of  the  money  by 
the  agents  is  in  law  a receipt  by  the  trustees — in  the  present  case 
by  Watkins  as  trustee,  not  as  an  individual,  but  for  the  estate;  it 
cannot  be  doubted  that  he  would  be  liable  as  trustee  for  this  money 
to  the  estate,  and,  if  he  wrongly  applied  it,  would  be  guilty  of  a 
devastavit. 

No  doubt,  the  estate,  and  therefore  Watkins,  the  trustee, 
received  the  money  as  “rent  or  other  income  derived  from  real 
estate ;”  but  there  its  quality  as  such  ceased.  When  the  trustee 
divided  the  money  available,  he  divided  it  not  as  rent  specifically 
but  as  cash  in  hand  in  the  estate. 

No  doubt,  in  a not  very  broad  sense,  the  money  which  came 
to  Toronto  to  Watkins  was  “income  derived  from  real  estate;” 
but  I can  see  no  distinction  in  law  between  the  present  case  and 
a case  in  which  the  trustee  paid  a creditor  of  the  estate  instead 
of  a beneficiary  under  the  will. 

The  etymological  meaning,  or  the  meaning  in  other  connec- 
tions, gives  no  assistance,  and  the  cases  cited  are  not  relevant. 

I think  that  the  contention  of  the  city  is  the  right  one. 

Question  answered  in  the  negative  (Riddell,  J.,  dissenting) . 


[APPELLATE  DIVISION.] 

Re  Hildreth. 

Will — Construction — Devise  of  Farm  to  Son — Executory  Devise  over 
if  Son  “ shall  Die  without  Issued 

The  testator  devised  his  farm  to  his  son,  subject  to  many  charges, 
but  added,  “ In  case  my  said  son  . . . shall  die  without  issue 

I then  direct  that  the  said  farm  shall  be  sold  by  my  executors 
. . . and  out  of  the  proceeds  . . . $1,000  shall  be  paid  to  the 
widow  of  my  said  son  ...  in  lieu  of  all  dower  and  right  to 
dower  in  the  said  lands  and  the  balance  of  the  proceeds  shall  be 
divided  equally  amongst  my  children  then  living  or  their  children  if 
dead.”  The  son  survived  the  testator:  — 

Held,  that  the  son  was  not  entitled  absolutely  to  the  farm  (subject 
to  the  charges) ; he  took  an  estate  in  fee  simple  subject  to  an  exe- 
cutory devise  over  in  the  event  of  his  dying  without  issue;  the 
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words  “ die  without  issue  ” did  not  mean  “ die  without  issue  in  the 
lifetime  of  the  testator,”  but  “ die  without  issue  at  the  time  when 
that  death  takes  place.” 

Section  33  of  the  Wills  Act,  R.S.O.  1914,  ch.  120,  referred  to. 

Motion  by  George  Elmer  Hildreth  for  an  order  determining 
a question  arising  upon  the  will  of  his  father,  George  Hildreth, 
deceased. 

February  22.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

W.  S.  MacBrayne , K.C.,  for  the  applicant. 

J.  L.  Counsell , K.C.,  for  the  executors,  who  were  also  person- 
ally interested. 

February  24.  Middleton,  J. : — The  testator  devises  his  farm 
“ to  my  son  George  Elmer  Hildreth  ” subject  to  charges  in  favour 
of  other  members  of  his  family,  and  adds,  “ In  case  my  said  son 
shall  die  without  issue  ” the  farm  is  to  be  sold  and  $1,000  paid  to 
his  widow  in  lieu  oPdower,  and  the  balance  shall  be  divided  equally 
among  his  (the  testator’s)  “ children  then  living  or  their  children 
if  dead.” 

The  charges  on  the  farm  in  the  son’s  hands  are  heavy. 

The  question  submitted  is : Does  George  Elmer,  who  survived 
his  father,  take  absolutely  or  only  an  estate  subject  to  an  executory 
devise  in  case  of  his  death  without  issue? 

The  case  does  not  fall  within  the  rule  stated  by  Theobald, 
7th  ed.,  p.  658,  “■  If  there  is  an  immediate  gift  to  A.,  and  a gift 
over  in  case  of  his  death,  or  any  similar  provision  implying  the 
death  to  be  a contingent  event,  the  gift  over  will  take  effect  only 
in  the  event  of  A.’s  death  before  the  testator,”  because  the  words 
“ in  case  ” import  a contingency,  and  are  spoken  of  death,  which 
is  a certainty,  so  some  secondary  meaning  must  be  found  involving 
contingency,  and  this  is  found  when  it  is  said  that  the  testator 
meant  the  death  of  the  devisee  during  the  testator’s  life. 

When  there  is  not  an  immediate  gift  but  an  intervening  life- 
estate,  then  the  element  of  uncertainty  present  to  the  testator’s 
mind  is  referred  to  the  uncertainty  of  the  devisee  surviving  the 
life-tenant. 

But,  where  the  death  is  coupled  with  a contingency,  as  here 
“ death  without  issue,”  then,  unless  there  is  some  context  to  guide, 
the  testator’s  words  are  allowed  to  have  their  full  significance  and 
refer  to  death  without  issue  at  any  time,  and  the  gift  over  is  then 
a valid  executory  devise.  See  Theobald,  7th  ed.,  p.  660. 

But  all  these  rules  rest  upon  the  fundamental  principle  that 
it  is  the  duty  of  the  Court  to  ascertain  the  intention  of  the 
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testator,  and  they  yield  if  from  the  particular  will  the  Court  can  Middleton,  J. 
ascertain  his  meaning.  1923 

In  this  will  I conclude  that  the  testator  is  speaking  of  the 
death  of  his  son  in  his  (the  testator’s)  lifetime.  There  is,  in  the  Hildreth. 
first  place,  a clear  gift  to  him,  and  the  onus  is  upon  those  who 
would  seek  to  cut  it  down. 

The  son  is  to  pay  $400  to  each  of  three  daughters  one  year 
after  the  death  of  the  father,  and  to  pay  $200  a year  to  the  widow 
for  life,  these  sums  being  a charge  on  the  lands.  The  son  in  this 
way  is  called  upon  to  pay  for  the  farm.  Leaving  aside  the  widow, 
the  daughters  alone  benefit. 

If  George  is  dead  without  issue,  then  the  executors  are  to  sell 
and  divide, the  proceeds  among  all  the  children  — three  daughters 
and  six  sons. 

It  seems  to  me  that  the  testator  contemplated  an  immediate 
and  final  distribution  of  his  estate  and  did  not  contemplate  that 
his  executors  should  at  some  remote  time  in  the  future,  on  the 
death  of  George  without  issue,  then  intervene  and  sell  and  distri- 
bute. 

There  are  in  the  will  factors  which  make  against  this  con- 
tention, which-  I do  not  ignore:  e.g.,  the  allowance  to  George’s 
widow  is  in  lieu  of  dower,  which  would  imply  a vesting  in  George, 
and  the  use  of  the  expression  “ then  living  or  their  children  if  dead,” 
which  points  to  futurity : but  these  seem  ineffectual  as  against  the 
indications  pointing  the  other  way. 

Declare  that  George  takes  absolutely,  subject  to  the  charges; 
costs  out  of  the  estate. 

Charles  M.  Hildreth  and  Hiram  D.  Hildreth  appealed  from 
the  judgment  of  Middleton-,  J. 

April  27.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 

Biddell,  Latchford,  and  Logie,  JJ. 

J.  L.  Counsell , K.C.,  for  the  appellants. 

W.  S.  MacBrayne , K.C.,  for  George  E.  Hildreth,  respondent. 

May  23.  Meredith,  C.J.C.P. : — There  is  but  one  question 
involved  in  this  appeal.  What  is  the  meaning  of  the  words  “ die 
without  issue  ” in  the  will  in  question  ? 

Ordinarily  it  should  be  said,  they  mean,  of  course,  “ die  with- 
out issue  at  the  time  when  that  death  takes  place and  that  is  the 
meaning  put  upon  them  and  like  words  by  statute:  the  Wills  Act, 
sec.  33.* 

* 33.  In  any  devise  or  bequest  of  real  estate  or  personal  estate, 
the  words,  “ die  without  issue,”  or  “ die  without  leaving  issue,”  or 
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But  in  this  case  they  have  been  held  to  mean  “ die,  without 
issue,  in  the  lifetime  of  the  testator.” 

They  might  have  such  a meaning,  but  it  should  be  an  extra- 
Hildreth.  ordinary  case. 

Meredith  And  case  no^  suc^  an  0Ilej  011  the  contrary,  it  seems  to 
C.  J.C.P.  me  to  be  the  opposite ; to  be  plainly  a case  in  which  such  a meaning 
could  hardly  have  been  possible. 

On  the  death  of  one  whose  death  disturbs  the  provisions  of  a 
will  a new  will  or  codicil  is  made ; one  does  not  beforehand  provide 
for  such  a thing ; it  is  time  enough  when  it  takes  place. 

And  in  this  case  the  testator’s  son  George  was  the  centre  around 
which  the  whole  scheme  of  the  will  was  woven ; if  he  did  not  survive 
his  father  it  fell  to  pieces.  He  was  to  pay  the  debts ; he  was  to  pay 
the  legacies ; and  to  provide  food,  clothing,  and  fuel  for,  and  pay  an 
annuity  to,  the  testator’s  widow  for  life : and  his  own  wife,  if  she 
survived  him,  was  to  have  the  equivalent  of  dower  out  of  the  lands 
devised  to  this  son. 

There  is  scarcely  a provision  of  the  will  that  is  not  based  upon 
the  supposition  that  the  son  should  outlive  the  father,  and  carry 
out  the  father’s  will  after  the  father’s  death. 

I am  in  favour  of  allowing  this  appeal  and  of  ruling  that,  as 
the  statute  provides,  the  words  in  question,  “ die  without  issue,” 
mean  without  issue  at  the  time  of  the  death  of  the  son. 

I have  dealt  with  the  case  on  the  assumption  that  there  should 
have  been  no  lapse  if  the  devisee  had  died  in  the  lifetime  of  the 
testator,  without  considering  the  point. 

Riddell,  J. : — The  late  George  Hildreth,  in  December,  1909, 
made  his  will,  which  contained  the  following  clauses  which  have 
given  rise  to  the  controversy  here : — 

“ 1.  I direct  that  all  my  just  debts  funeral  and  testamentary 
expenses  be  paid  and  satisfied  as  soon  as  conveniently  after  my 
death  by  my  son  George  Elmer  Hildreth  and  that  the  devise  to  him 
hereinafter  contained  be  subject  to  such  payment. 

“ have  no  issue,”  or  any  other  words  which  import  either  a want  or 
failure  of  issue  of  any  person  in  his  lifetime,  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean 
a want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of 
such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a con- 
trary intention  appears  by  the  will,  by  reason  of  such  person  having 
a prior  estate  tail,  or  of  a preceding  gift,  being,  without  any  implica- 
tion arising  from  such  words,  a limitation  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise;  but  this  Act  shall  not  extend  to  cases 
where  such  words  import  if  no  issue  described  in  a preceding  gift  be 
horn,  or  if  there  be  no  issue  who  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a vested  estate  by  a 
preceding  gift  to  such  issue. 
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“2.  I give  devise  and  bequeath,  to  my  son  George  Elmer 
Hildreth  my  farm  . . . subject  to  the  charges  thereon  herein 

named.  But  in  case  my  said  son  George  Elmer  Hildreth  shall  die 
without  issue  I then  direct  that  the  said  farm  shall  be  sold  by  my 
executors  and  trustees  . . . and  out  of  the  proceeds  of  such 

sale  one  thousand  dollars  shall  be  paid  to  the  widow  of  my  said  son 
George  Elmer  Hildreth  in  lieu  of  all  dower  and  right  to  dower  in 
the  said  lands  and  the  balance  of  the  proceeds  shall  be  divided 
equally  amongst  my  children  then  living  or  their  children  if  dead. 

“ 3.  I direct  that  my  son  George  Elmer  Hildreth  shall  pay  to 
my  daughters  J.  W.  D.,  C.  H.,  and  E.  F.  the  sum  of  four  hundred 
dollars  each  at  the  expiration  of  one  year  after  my  death  and  I 
direct  that  such  payments  shall  be  a charge  on  the  farm  herein- 
before devised  to  my  said  son.” 

4.  A bequest  to  his  wife  of  $200  per  annum  payable  by  George 
Elmer  Hildreth  and  to  be  a charge  upon  the  lands  devised,  to  him. 

5.  Exclusive  use  of  the  house  on  farm  for  life  to  the  wife,  and 
George  Elmer  Hildreth  to  supply  her  with  food,  clothing,  and  fuel. 

Two  other  sons  are  made  executors. 

The  testator  died  in  February,  1922;  his  son  George  Elmer 
Hildreth  still  survives  and  claims  the  land  in  fee.  Mr.  Justice 
Middleton  has  decided  that  he  has  such  right,  and  the  executors 
now  appeal. 

Leaving  aside  for  the  moment  all  rules  of  law  and  decisions  of 
Courts,  it  would  seem  perfectly  clear  that  the  testator  never  con- 
templated the  possibility  of  his  son  George  predeceasing  him — the 
whole  intent  of  the  will  is  that  George,  living  after  him,  should 
have  the  farm,  paying  all  debts,  etc.,  the  legacies  to  his  mother  and 
to  his  sisters. 

The  thought  was  that  then,  if  George  should  have  children,  at 
the  time  of  his  death  the  land  should  be  his;  but,  if  not,  his  wife 
was  to  have  $1,000  in  lieu  of  her  dower  or  claim  for  dower,  and  the 
remainder  of  the  proceeds  of  the  farm  was  to  go  to  his  living 
brothers  and  sisters  and  the  children  of  those  who  had  already  died. 
This  is  a most  simple  and  natural  disposition  of  the  land. 

I am  wholly  unable  to  reconcile  the  words  of  this  will  with  any 
thought  of  the  death  of  George  Elmer  before  his  father. 

We  have  no  assistance  from  the  Wills  Act,  R.S.O.  1914,  ch. 
120,  sec.  33 ; and  must  therefore  apply  the  general  law. 

The  rules  are  correctly  laid  down  in  Theobald  and  are  as  stated 
by  my  learned  brother  Middleton : I think,  therefore,  there  is  here 
a good  executory  devise. 

I would  allow  the  appeal : costs  out  of  the  estate. 


App.  Div. 
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Re 

Hildreth. 
Riddell,  J. 


Latchford,  J. : — Upon  further  consideration  I can  find  no 
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ground  for  changing  the  opinion  which  I expressed  during  the  argu- 
ment of  this  appeal.  I am  still  unable  to  agree  with  the  judgment 
appealed  from — that  George  Elmer  Hildreth  is  absolutely  entitled 
to  the  farm  mentioned  in  the  will,  subject  to  certain  charges. 

The  words  “ die  without  issue  ” are,  I think,  so  controlled  by 
other  provisions  of  the  will  that  George  Elmer  Hildreth  takes  sub- 
ject to  an  executory  devise. 

The  charges  upon  the  land  in  favour  of  the  testator’s  daughters 
and  wife  arise  only  upon  the  testator’s  death.  The  son  is  expressly 
directed  to  pay  such  legacies  and  annuity,  and  is  also  required  to 
supply  his  mother  with  the  “ food,  clothing,  and  fuel  necessary  for 
her  proper  care  and  maintenance.”  It  is  thus  clearly  implied  that 
the  son  shall  be  living  at  his  father’s  death.  I would  therefore  allow 
this  appeal. 

Logie,  J.,  agreed  with  Riddell,  J. 

Appeal  allowed. 

By  the  judgment,  as  settled  and  issued,  the  Court  declared  and 
adjudged  that  under  the  terms  of  the  will  of  George  Hildreth,  deceased, 
George  Elmer  Hildreth  took  an  estate  in  fee  simple  in.  the  lands  of  the 
deceased,  subject  to  an  executory  devise  over  in  the  event  of  his  dying 
without  issue,  and  that  he  was  not  entitled  absolutely  to  the  said  lands 
from  and  after  the  death  of  the  testator;  and  ordered  that  the  costs  of 
all  parties  of  the  application  and  appeal  should  be  paid  out  of  the 
estate  of  the  deceased. 


[APPELLATE  DIVISION.] 

Trusts  and  Guarantee  Co.  v.  Smith. 

Bankruptcy — Incorporated  Company — Authorised  Assignment  — Inter- 
vention of  Rights  of  Third  Persons  — Liability  of  Allottee  of 
Shares  — Procurement  of  Subscription  by  Fraud  of  Company's 
Agent — Promissory  Note  for  Price  of  | Shares  — Action  upon , by 
Trustee  in  Bankruptcy — Defence  Based  on  Initial  Fraud — Bank- 
ruptcy Act , sec.  36 (2), (3) — Election  to  Affirm  Contract — Claim 
Made  upon  Bankrupt  Estate. 

The  defendant  was  induced  by  the  fraudulent  misrepresentations  of 
an  agent  of  an  incorporated  company  to  subscribe  for  shares;  shares 
were  allotted  to  him,  and  he  gave  his  promissory  note  to  the  company 
in  payment.  The  company  made  an  authorised  assignment  under 
the  Bankruptcy  Act  to  the  plaintiffs,  who  sued  the  defendant  on 
the  note.  The  defendant  contended  that  he  was  relieved  by  reason 
of  the  initial  fraud:  — 

Held,  that  the  principle  underlying  the  rule  in  winding-up,  namely, 
the  intervention  of  the  rights  of  third  parties,  applied  in  bankruptcy 
also,  and  the  defendant  was  liable  upon  his  note:  after  the  bank- 
ruptcy it  was  too  late  to  attempt  to  avoid  the  contract. 

Semble,  that  the  defendant,  by  making  a claim  upon  the  bankrupt 
estate,  supported  by  a statutory  declaration,  had  elected  to  affirm 
the  contract. 

Section  36(2)  and  (3)  of  the  Bankruptcy  Act  referred  to. 
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Appeal  by  the  plaintiffs  from  the  judgment  of  the  Third  Divi- 
sion Court  in  the  County  of  York  dismissing  an  action  upon  a 
promissory  note. 

May  9.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  Riddell, 
Latchford,  Middleton,  and  Logie,  JJ. 

J.  W.  McCullough , for  the  appellants. 

Waldon  Lawr , for  the  defendant,  respondent. 

May  23.  Riddell,  J. : — The  amount  directly  involved  in  this 
appeal  is  not  large ; but  the  case  is  a test  case,  and  the  principle  is  of 
great  importance. 

The  facts  are  simple.  The  defendant  was  induced  by  the 
fraudulent  misrepresentations  of  an  agent  of  the  Farmers*  Acces- 
sories Company  Limited  to  subscribe  for  stock  in  that  company ; he 
was  allotted  the  12  shares  for  which  he  subscribed : and  he  gave  his 
note  for  $300  to  the  company  in  payment.  The  company  got  into 
difficulties,  and  assigned  under  the  Bankruptcy  Act  to  the  plaintiffs. 
The  plaintiffs  sued  on  the  note;  the  defendant  contended  that  he 
was  relieved  by  reason  of  the  initial  fraud — the  learned  County 
Court  Judge  in. the  Third  Division  Court,  York,  has  given  effect  to 
this  defence,  and  the  plaintiffs  appeal. 

It  cannot  be  and  it  has  not  been  contended  that,  were  this  a 
case  under  the  Winding-up  Act,  the  defence  set  up  would  be  effec- 
tive ; but  it  is  argued  that  the  rule  is  not  the  same  in  bankruptcy. 

I cannot  agree  in  that  contention. 

The  Parliament  of  Canada,  having  full  jurisdiction  in  bank- 
ruptcy, determined  to  extend  the  benefits  of  the  Bankruptcy  Act  to 
incorporated  companies.  This  necessarily  involved  the  considera- 
tion of  the  position  of  unpaid  shareholders  ; and  Parliament,  know- 
ing, or  at  least  being  presumed  to  know,  the  effect  upon  these  of  the 
language  of  the  relevant  sections  of  the  Winding-up  Act,  adopted 
the  same  language  in  bankruptcy.  There  are  only  verbal  differ- 
ences between  sec.  51(1)  and  (2)  of  the  Winding-up  Act,  R.S.C. 
1906,  ch.  144,  and  sec.  36(2)  and  (3)  of  the  Bankruptcy  Act.* 

* Section  36,  under  the  title  “ Contributories  to  Insolvent  Corpora- 
tions,” is  in  part  as  follows:  — 

36.  (1)  This  section  shall  apply  only  to  corporations  which  have 
become  bankrupt  or  authorised  assignors  under  this  Act. 

(2)  Every  shareholder  or  member  of  a corporation  or  his  repre- 
sentative shall  he  liable  to  contribute  the  amount  unpaid  on  his  shares 
of  the  capital  or  on  his  liability  to  the  corporation  or  to  its  members  or 
creditors,  as  the  case  may  be,  under  the  Act,  charter  or  instrument 
of  incorporation  of  the  company  or  otherwise;  such  shareholder  or 
member  will  hereinafter  be  referred  to  as  the  “ contributory.” 

(3)  The  amount  which  the  contributory  is  liable  to  contribute 
shall  be  deemed  an  asset  of  the  corporation  and  a debt  payable  to  the 
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The  result  should  be  the  same  in  any  process  of  liquidation, 
whether  winding-up  or  bankruptcy. 

It  was  argued  that  there  is  a difference  in  the  effect  of  the  pro- 
ceedings under  the  two  Acts,  because,  it  is  said,  the  corporation 
dies  on  a winding-up  order.  Even  if  this  were  a substantial  dis- 
tinction, the  argument  is  based  upon  a misapprehension  of  the 
Winding-up  Act — secs.  19  and  20  of  the  Winding-up  Act  are  suffi- 
ciently clear. 

The  objects  sought  are  the  same  under  either  Act;  and  the 
principle  underlying  the  rule  in  winding-up,  namely,  the  inter- 
vention of  the  rights  of  third  parties,  applies  as  well  to  bankruptcy : 
Oakes  v.  Turquand  (1867),  L.R.  2 H.L.  325;  In  re  Metropolitan 
Coal  Consumers’  Association , [1892]  3 Ch.  1 ; In  re  General  Rail- 
way Syndicate , [1900]  1 Ch.  365;  Tennent  v.  City  of  Glasgow 
Bank  (1879),  4 App.  Cas.  615. 

I do  not  think  it  necessary  to  discuss  the  effect  of  the  defend- 
ants claim. made  in  a statutory  declaration — this  might  be  held  to 
bind  the  defendant  under  the  rule  in  such  cases  as  Kent  v.  Freehold 
Land  and  Brick-Making  Co.  (1868),  L.R.  3 Ch.  493;  Whitehouse’s 
Case  (1867),  L.R.  3 Eq.  790;  Scholey  v.  Central  Railway  Co.  of 
Venezuela  (1868),  L.R.  9 Eq.  266,  note. 

I base  my  judgment  however  on  the  broader  ground.  I would 
allow  the  appeal  and  direct  judgment  for  $300  interest  and  costs 
throughout. 

Latchford,  Middleton,  and  Logie,  JJ.,  agreed  with  Rid- 
dell, J. 

Meredith,  C.J.C.P. This  case  was  argued  for  the  defendant 
as  if  the  contract  upon  which  he  was  sued  was  void;  when  it  is 
borne  in  mind  that  it  was  voidable  only,  much  that  was  said  in  his 
behalf  is  quite  without  weight. 

When  the  company  with  which  he  contracted  became  bankrupt, 
he  had  not  avoided  or  elected  to  avoid  the  contract;  on  the  con- 
trary, he  promptly  afterwards  affirmed  it  in  proving  a claim  against 
the  bankrupt  estate  for  that  which  could  be  nothing  but  damages 
for  the  fraud  which  was  said  to  have  been  practised  upon  him ; and 
his  claim  was  supported  by  a statutory  declaration  by  himself. 

But,  apart  from  that,  it  was  too  late  to  attempt  to  avoid  the 
contract  after  the  bankruptcy. 

trustee  forthwith  upon  the  making  of  a receiving  order  against  the 
corporation  or  on  the  execution  by  the  corporation  of  an  authorised 
assignment. 

(Subsection  3 is  given  as  amended  in  1921  by  11  & 12  Geo.  V.  ch. 
17,  sec.  57). 


LIV.] 


ONTARIO  LAW  REPORTS. 


147 


It  is  admitted  that  it  was,  or  should  have  been,  if  the  bank-  App.  Div. 
rnptcy  were  compulsory ; but  it  is  contended  that  it  was  not  because 
the  bankruptcy  was  voluntary.  — — 

But  what  possible  difference  can  it  make  whether  compulsory  or 
voluntary ; in  each  case  it  is  bankruptcy ; and  bankruptcy  under  the  Guarantee 
provisions  of  the  Bankruptcy  Act? 

The  appeal  should  be  allowed  with  costs,  and  judgment  should 
be  entered  in  the  Division  Court  for  the  plaintiff  for  the  amount  of 
the  promissory  note  with  interest  and  costs. 

Appeal  allowed. 


V. 

Smith. 

Meredith, 

C.J.C.P. 
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Barrister — Disbarment  by  Benchers  of  Law  Society  of  Upper  Canada — 
Law  Society  Act,  R.S.O.  1914,  ch.  157— R.S.O.  1897,  ch.  172,  secs. 
44,  46(1) — Misconduct  — Inquiries  by  Committees — Interference  by 
Court — Action  for  Reinstatement — Evidence-. — Conspiracy — Right  of 
Court  to  Interfere  with  Exercise  of  Statutory  Powers. 


The  discharge  of  the  duties  devolving  upon  the  Benchers  of  the  Law 
Society  of  Upper  Canada  by  virtue  of  the  Law  Society  Act,  now 
R.S.O.  1914,  ch.  157,  is  not  a matter  of  mere  private  concern,  but 
one  affecting  the  public,  having  to  do  with  the  well-being  of  the 
society  in  maintaining  the  standards  which  should  prevail  in 
the  legal  profession  in  respect  of  the  ethics,  conduct,  and  integrity 
of  its  members;  and,  unless  in  a case  of  manifest  wrong,  there 
should  be  no  interference  with  the  society’s  exercise  of  its  statu- 
tory powers  in  the  administration  of  the  trust  confided  to  the 
Benchers. 

Hands  v.  Law  Society  of  Upper  Canada  (1883),  16  O.R.  625,  635,  636, 
affirmed  in  (1890),  17  A.R.  41,  applied  and  followed. 

The  plaintiff,  a barrister  and  solicitor,  who  on  account  of  misconduct 
had  been  disbarred  by  the  Benchers  and  as  a consequence  struck  off 
the  roll  of  solicitors,  after  full  inquiry  by  committees,  brought  this 
action  against  the  Society  and  two  barristers,  for  cancellation  of  a 
certain  written  admission  of  misconduct  signed  by  himself,  for 
restoration  of  his  rights  as  a barrister  and  solicitor,  and  for  dam- 
ages for  conspiracy,  and  general  relief:  — 

Held,  that  the  plaintiff  had  not  established  that  the  committees  failed 
to  understand  the  evidence,  or  that  they  or  the  Benchers  were  wrong 
in  their  estimate  of  his  conduct;  and  on  the  merits  of  the  case, 
as  it  was  presented  at  the  trial,  there  was  nothing  to  justify  inter- 
ference with  the  course  taken  by  the  Society. 


Action'  by  Alfred  Hall  against  Alfred  S.  Ball,  Robert  N.  Ball, 
and  the  Law  Society  of  Hpper  Canada  (1)  to  compel  delivery  up 
to  the  defendant  society  for  cancellation  of  a certain  written  admis- 
sion (signed  by  the  plaintiff)  of  conduct  unbecoming  a barrister 
and  solicitor,  and  to  compel  the  defendant  Society  to  issue  to  the 
plaintiff  his  annual  certificate  entitling  him  to  practise  as  a solid- 
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tor  in  Ontario,  (2)  for  damages  for  conspiracy  to  deprive  the 
plaintiff  of  his  means  of  livelihood,  (3)  general  relief,  and  (4) 
costs. 


The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  a Toronto 
sittings. 

Hugh  J . Macdonald , for  the  plaintiff. 

D.  L.  McCarthy , K.C.,  and  A.  D.  Armour , for  the  defendant 
society. 

J.  D.  Bissett,  for  the  other  defendants. 


May  23.  Kelly,  J. : — In  1908  and  for  some  time  prior  thereto 
the  plaintiff  was  engaged  in  practice  as  a barrister  and  solicitor  in 
Cobalt  and  Haileybury,  in  this  Province.  He  says  he  was  admitted, 
to  the  Bar  in  1898.  In  December,  1908,  McDougall  & McNairn 
Hall,  a firm  of  solicitors  carrying  on  practice  at  Haileybury,  pre- 
sented a petition  to  the  Benchers  of  the  Law  Society  of  Upper 
Canada  alleging  misconduct  on  the  part  of  the  plaintiff  and  request- 
ing that  his  conduct  and  actions  be  investigated,  and  that  he  be 
removed  from  the  rolls  for  misconduct. 

Section  44  of  the  Act  respecting  the  Law  Society  of  Upper 
Canada,  R.S.O.  1897,  ch.  172,  then  in  force,  provided  that  whenever 
a barrister  or  a solicitor  had  been  or  might  thereafter  be  found  by 
the  Benchers,  after  due  inquiry  by  a committee  of  their  number 
or  otherwise,  guilty  of  professional  misconduct,  or  of  conduct 
unbecoming  a barrister  or  solicitor,  it  should  be  lawful  for  the 
Benchers  in  Convocation  to  disbar  any  such  barrister  or  suspend 
him  from  practising  as  a barrister  for  such  time  as  the  Benchers 
might  deem  proper  ; and  to  resolve  that  any  such  solicitor  was 
unworthy  to  practise  as  such  solicitor,  and  that  he  should  be  sus- 
pended from  practising.  Pursuant  to  the  power  so  conferred,  pro- 
ceedings were  instituted  before  the  Benchers  and  the  Discipline 
Committee  thereof,  which,  after  a hearing  before  the  Discipline 
Committee  on  the  5th  March,  1909,  resulted  in  the  plaintiff  being 
disbarred. 

In  such  proceedings,  down  to  and  including  the  said  date,  the 
plaintiff  was  represented  by  the  defendant  Alfred  S.  Ball  as  his 
counsel;  and  on  that  day  he  signed  and  through  his  counsel  sub- 
mitted to  the  Discipline  Committee  an  admission  in  these  words : — 

“ I do  hereby  admit  that  I have  been  guilty  of  professional 
misconduct  as  a barrister  and  solicitor  in  my  practice  and  do  hereby 
request  the  Discipline  Committee  not  to  proceed  further  with  this 
investigation  and  that  they  may  report  this  admission  to  Convoca- 
tion instead  of  taking  further  evidence.  March  5th,  1909.  Alfred 
Hall.” 
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No  question  has  been  raised  in  the  present  action  either  as  to 
the  power  of  the  Law  Society  to  investigate  the  charge  which  was 
laid  against  the  plaintiff  or  as  to  the  regularity  of  the  proceedings 
in  which  the  charge  was  investigated;  but,  as  will  be  referred  to 
later  on,  the  plaintiff  now  contends  that  the  admission  was  made 
through  misunderstanding  or  error  on  his  part,  and  that  the 
Discipline  Committee  failed  to  understand  the  evidence,  and  con- 
sequently erred  in  making  its  report.  Some  months  afterwards  he 
requested  to  be  allowed  to  withdraw  the  admission,  on  the  alleged 
ground  that  it  was  given  through  such  misunderstanding  or  error. 
On  his  petition  to  that  end,  Convocation,  on  the  9th  December, 
I9l0,  directed  its  Discipline  Committee  to  inquire  into  the  matter, 
with  power  to  make  investigation  and  inquire  into  such  facts  and 
circumstances  as  the  committee  might  think  necessary  to  their 
report. 

Accordingly,  the  whole  matter  was  reviewed  fully  and  at  great 
length,  and  evidence  taken  on  the  29th  December,  1910,  and  the 
7th  January,  1911,  in  the  presence  of  the  plaintiff  and  his  counsel. 
The  committee’s  report  says  that  the  fullest  scope  was  allowed  to 
the  plaintiff  for  offering  evidence  in  reference  to  the  alleged  affi- 
davit of  one  Davidson,  in  an  action  which  partly  at  least  lay  at  the 
foundation  of  the  charge  against  the  plaintiff,  and  which  the  com- 
mittee reported  was  not  signed  by  Davidson,  by  whom  it  purported 
to  have  been  signed,  and  not  sworn  before  Ainslie,  a notary  public 
by  whom  it  purported  to  be  signed,  and  “ these  signatures  could 
only  have  been  affixed  thereto  by  the  said  Alfred  Hall  or  by  some 
one  at  his  instance,”  and  “ that  the  affidavit  was  used  on  a motion 
in  an  action  of  Davidson  against  McDougall  & McNairn  Hall  and 
another  by  the  said  Alfred  Hall  as  solicitor  in  that  action,  or  at 
his  instance.”  These  proceedings  resulted  unfavourably  to  the 
plaintiff,  his  petition  having  been  refused. 

On  the  7th  February,  1922,  he  commenced  this  action  against 
Alfred  S'.  Ball,  Robert  N.  Ball,  and  the  Law  Society  of  Upper 
Canada.  At  the  time  of  the  occurrences  already  referred  to,  Alfred 
S.  Ball  and  Robert  N.  Ball  were  engaged  in  practice  as  barristers 
and  solicitors  in  Woodstock,  the  former  being  then  Police  Magis- 
trate in  and  for  that  place  and  the  latter  Crown  Attorney  and  Clerk 
of  the  Peace  for  the  County  of  Oxford. 

The  plaintiff’s  statement  of  claim  alleges  that  in  or  about  1909 
the  defendants  wrongfully  agreed  and  conspired  together  and  with 
McDougall  & McNairn  Hall  and  “ among  themselves  to  wreck  the 
plaintiff’s  life  and  career  and  to  deprive  him  of  his  livelihood  as  a 
barrister  and  solicitor  in  Ontario,  and  of  the  fees  and  emoluments 
he  has  and  had  been  accustomed  to  enjoy,”  and  "accordingly, 
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taking  advantage  of  a certain  action  then'  pending  in  the  High 
'Court  of  Justice  for  Ontario,  in  which  one  John  Davidson  was 
plaintiff  and  this  plaintiffs  client,  and  these  certain  Messrs.  Me- 
Dougall  and  McNairn  Hall  together  with  one  B.  H.  Bellasanian 
were  defendants,  it  was  arranged  to  secure  and  the  defendants  did 
secure  a repudiation  by  the  said  John  Davidson  of  his  said  retainer 
to  this  plaintiff  and  of  his.  one  and  only  affidavit  he  had  by  that 
time  to  all  intents  and  purposes  duly  sworn  and  caused  to  be  filed 
in  the  said  action,  and  by  conducting  a collusive  examination  for 
discovery  therein  and  thereon  apparently  incriminating  this 
plaintiffs  sister  Ella,  the  defendants,  by  alleging  her  culpability 
alone,  fraudulently  and  under  duress  obtained  from  this  plaintiff 
his  signature  on  March  5th,  1909,  to  a document  they  had  prepared, 
falsely  purporting  to  admit  unprofessional  conduct,  so  that,  in  spite 
of  and  in  the  teeth  of  this  plaintiffs  withdrawal  forthwith  thereof 
by  letters,  telegram,  and  personal  attentions,  on  his  discovering 
this  deceit  which  had  been  practised  upon  him,  the  defendants  the 
Law  Society  of  Upper  Canada,  without  any  charge  thereon  laid 
against  this  plaintiff  or  notice  thereof  given  him,  contrary  to  the 
principles  of  natural  justice,  usurping  the  functions  of  a judge  in 
its  own  cause,  might  and  did  wrongfully  and  contrary  to  sec.  46 
of  R.S.O.  1914,  ch.  157,  purport  to  disbar  and  strike  this  plaintiff’s 
name  from  the  solicitors’  roll  for  Ontario,  young  and  possibly  inex- 
perienced, and  particularly  most  inexperienced  as  he  was  at  the 
time  in  the  ways  of  the  defendant  Law  Society  and  of  the  methods 
adopted  by  the  defendants  Ball  to  their  activities  in  Oxford 
county.” 

A further  allegation  is  that  “the  plaintiff  has  been  much 
damnified  thereby,  deprived  of  his  livelihood  and  of  the  fees  and 
emoluments  he  was  then  and  had  been  accustomed  to  enjoy,  brought 
into  public  hatred,  ridicule  and  contempt,  harassed  and  annoyed 
by  plots  and  conspiracies  to  deprive  him  of  his  and  his  family’s 
assets,  means  and  wealth,  has  suffered  reduction  in  reputation  and 
in  his  station  in  life  and  in  the  activities  he  had  been  accustomed 
to  enjoy  and  had  a right  increasingly  to  expect  as  a student,  a 
soldier,  and  a citizen,  and  has  in  inmium  acquired  at  the  hands  of 
the  public  a reputation  for  dishonesty  and  craft  merited  instead  by 
the  defendants.” 

He  asks  (1)  delivery  up  by  the  defendant  the  Law  Society  of 
Upper  Canada  of  the  said  admission  of  alleged  unprofessional 
conduct  for  cancellation,  and  issuance  by  it  of  his  annual  certificate 
for  Ontario  practice,  (2)  damages,  (3)  general  relief,  and  (4) 
costs. 

The  charges  thus  made  are  serious  and  call  for  careful  con- 
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sideration,  and  I have  therefore  set  them  out  at  length  as  they 
appear  in  the  statement  of  claim;  and  for  a better  understanding 
of  the  grounds  on  which  the  claim  is  based  I refer  to  these  further 
occurrences  which  followed  the  action  of  the  defendant  society 
consequent  upon  the  investigation  by  the  Discipline  Committee  in 
March,  1909. 

In  May,  1909,  the  plaintiff  was  charged  before  the  said  Alfred 
S.  Ball,  as  such  Police  Magistrate,  with  unlawfully  fabricating 
evidence  (referring  to  the  said  affidavit  of  Davidson)  with  intent 
to  mislead  the  Court.  After  having  heard  the  evidence,  the 
magistrate  decided  he  had  no  jurisdiction,  and  he  allowed  the 
charge  to  be  withdrawn.  In  September,  1909,  an  indictment  was 
preferred  by  the  defendant  Robert  N.  Ball,  then  Crown  Attorney 
for  the  County  of  Oxford,  against  the  plaintiff,  in  the  County 
Court  Judge's  Criminal  Court  of  the  said  county,  in  respect  of 
the  same  charge,  and  the  acting  Judge  of  the  said  Court,  before 
when  the  accused  elected  to  be  tried  without  a jury,  registered  an 
acquittal  on  the  ground  only  that  the  Court  had  no  jurisdiction. 
An  effort  was  made  at  the  present  trial  to  prove  that  the  plaintiff 
was  there  acquitted  on  the  merits,  but  it  is  quite  clear  that  such 
was  not  'the  case.  The  record  of  the  disposal  of  the  proceedings 
before  the  acting  County  Court  Judge  speaks  for  itself  to  the 
contrary. 

So  far  as  the  evidence  shews,  this  was  the  only  connection 
which  the  defendant  Robert  N.  Ball  had  with  the  plaintiff  in 
respect  of  the  matters  now  in  issue ; and  there  is  no  evidence  of 
any  kind  even  suggesting,  much  less  proving  or  attempting  to 
prove,  justification  for  making  that  defendant  a party  to  this  action 
or  offering  an  excuse  for  dragging  him  before  this  Court.  As 
against  him  the  action  should  be  dismissed  with  costs,  which,  even 
if  paid  promptly,  would  be  meagre  compensation  for  the  loss  of 
time  and  annoyance  resulting  from  his  having  been  made  a party 
defendant  without  a tittle  of  evidence  against  him. 

In  the  pleadings  the  plaintiff's  action  is  founded  upon  con- 
spiracy. In  the  course  of  his  cross-examination  at  the  trial  he 
abandoned  the  charge  of  conspiracy,  and  swore  that  his  only  com- 
plaint against  the  defendant  society  is  for  not  having  brought  in 
a report  favourable  to  him,  alleging  that  the  Discipline  Committee 
misunderstood  the  evidence.  There  was  no  evidence  whatever  of 
conspiracy;  and  during  the  course  of  the  argument  his  counsel 
admitted  so  much. 

The  case  therefore  became  narrowed  down  to  a consideration 
of  whether  there  was  any  misunderstanding  by  the  Discipline 
Committee  or  Convocation  of  the  evidence  on  which  action  was 
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taken,  following  either  the  inquiry  in  March,  1909,  or  that  in 
December,  1910,  and  January,  1911,  including  the  question 
whether  the  admission  by  the  plaintiff  in  March,  1909,  was  either 
unintentional  or  the  result  of  error,  mistake,  or  ignorance  on  his 
part  either  of  its  meaning  or  of  the  probable  consequences  thereof. 
He  has  sworn  that  he  acted  on  the  advice  of  his  counsel  at  the 
time,  the  defendant  Alfred  S.  Ball,  who,  he  says,  led  him  to 
believe  that  the  penalty,  if  any,  would  be  only  a reprimand.  Every 
such  statement  of  his  has  been  positively  denied  by  Mr.  Ball  in 
his  evidence  at  this  trial.  I accept  these  denials  as  fully  as  they 
were  made. 

The  suggestion  in  the  statement  of  claim  that  the  course  the 
plaintiff  took  before  the  Discipline  Committee  was  due  to  his 
inexperience  cannot  be  taken  seriously.  He  then  had  had  an 
experience  of  several  years  as  a practising  barrister  and  solicitor, 
and  every  indication  I have  been  able  to*  discover  leads  me  to 
believe  that  he  was  an  astute  person,  capable  of  knowing  and 
understanding  the  nature  of  his  acts  then  complained  of,  the 
powers  conferred  by  the  statute  upon  the  Benchers  of  the  Law 
Soicety  as  the  governing  body  exercising  authority  over  members 
of  his  chosen  profession,  and  capable  also  of  appreciating  the  nature 
of  the  penalty  to  which  misconduct,  such  as  that  with  which  he 
was  charged,  was  subject  to  be  visited;  and  the  members  of  the 
Discipline  Committee  which  sat  on  the  5th  March,  1909,  and  to 
whom  his  admission  of  professional  misconduct  was  submitted, 
must  have  believed  and  concluded  that  he  understood  and  appreci- 
ated the  nature  and  effect  of  that  admission,  and  its  consequences. 
Moreover,  evidence  submitted  before  me  at  the  trial  convinces 
me  beyond  doubt  that  there  is  ample  warrant  for  the  committee’s 
conclusions.  I accept  the  evidence  of  the  defendant  A.  S.  Ball 
and  the  committee’s  report  as  to  what  occurred  on  that  occasion, 
which  is  further  confirmed  by  the  proceedings  in  December,  1910, 
and  January,  1911. 

His  next  proceeding  for  relief,  he  tells  us,  was  an  unsuccessful 
application  in  the  latter  part  of  the  year  1910,  before  Mr.  Justice 
Teetzel,  for  re-instatement.  I presume  that  proceeding  was 
brought  on  the  authority  of  sec.  46(1)  of  R.S.O.  1897,  ch.  172, 
that  at  any  time  after  an  order  of  the  Court  striking  a solicitor 
off  the  rolls,  following  a resolution  by  Convocation  that  he  is 
unworthy  to  practise,  such  solicitor  may  apply  to  the  Court  to  be 
restored  to  practice.  Having  failed  in  that  application,  he  was 
still  pressing  for  reconsideration  of  the  action  of  the  Benchers  in 
March,  1909,  and  an  opportunity  to  that  end  was  afforded  him 
when  the  matter  was  again  referred  to  the  Discipline  Committee, 
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which,  differently  constituted  from  that  which  dealt  with  his  case 
in  March,  1909,  heard  this  new  application  of  his  in  December, 
1910,  and  January,  1911.  In  these  proceedings  he  had  a full, 
free,  fair,  and  ample  hearing,  and  every  opportunity  was  afforded 
him,  by  his  own  evidence  and  that  of  other  witnesses  and  the  pro- 
duction of  such  books  and  papers  as  he  desired,  to  prove  any  and 
every  circumstance  which  would  afford  grounds  or  justification  for 
the  withdrawal  he  sought  to  obtain,  and  to  defend  himself  against 
the  charge  which  had  been  preferred  against  him. 

The  committee,  as  in  the  case  of  the  earlier  committee,  was 
composed  of  gentlemen  of  high  standing  in  the  legal  profession, 
accustomed  by  experience  to  weighing  evidence  and  determining 
its  worth,  and  it  is  unnecessary  to  say  that  they  were  not  actuated 
by  any  other  motive  than  a desire  to  discharge  impartially  the 
unpleasant  duty  cast  upon  them.  The  proceedings  were  exhaust- 
ive; the  record  thereof,  so  far  as  it  was  introduced  at  the  present 
trial,  evidenced  great  care,  and  was  convincing  that  the  plaintiff 
had  every  reasonable  opportunity  to  present  his  case  in  all  its 
details.  Not  only  did  the  committee  recommend  against  granting 
the  petition,  but  found,  and  in  the  report  set  forth,  facts  in  rela- 
tion to  the  plaintiff's  conduct  in  the  practice  of  his  profession 
which  left  it  beyond  doubt  that,  in  their  opinion,  there  was  ample 
foundation  in  fact  for  the  admission  that  he  was  then  endeavour- 
ing to  get  Tid  off.  I am  altogether  unable  to  say  that  there  was 
not  by  each  of  the  two  committees  that  <e  due  inquiry  " which 
sec.  44  of  the  Act  then  in  force  mentions;  and  no  valid  reason 
has  now  been  presented  why  I should  disagree  with  the  conclu- 
sions arrived  at  by  the  committees;  nor  has  the  evidence  at  the 
trial  shewn  that  there  was  misunderstanding  such  as  the  plaintiff 
now  alleges  on  the  part  of  these  committees  or  either  of  them, 
or  that  they  or  either  of  them  drew  wrong  conclusions  from  the 
evidence ; or  that  the  plaintiff's  admission  was  made  unintention- 
ally or  as  the  result  of  his  error,  mistake,  or  ignorance  either  of 
its  meaning  or  the  probable  consequences  thereof.  He  has  failed 
to  convince  me  that  these  committees  failed  to  understand  the 
evidence  or  that  they  or  the  Benchers  were  wrong  in  their  esti- 
mate of  his  conduct;  and  on  the  merits  of  the  case,  as  it  was 
presented  at  the  trial  of  this  action,  I can  find  nothing  to  justify 
interference  with  the  course  taken  by  the  defendant  society. 

There  is  another  aspect  of  the  situation  which  should  not  be 
disregarded.  The  discharge  of  the  duties  ’devolving  upon  the 
Benchers  by  virtue  of  the  statute  (R.S.O.  1897,  ch.  172)  was  not 
a matter  of  mere  private  concern,  but  one  affecting  the  public, 
having  to  do  with  the  well-being  of  the  Society  in  maintaining 
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the  standards  which  should  prevail  in  the  legal  profession  in 
respect  of  the  ethics,  conduct,  and  integrity  of  its  members;  and, 
unless  in  a case  of  manifest  wrong,  which  clearly  was  not  com- 
mitted in  this  instance,  there  should  be  no  interference  with  the 
Society’s  exercise  of  its  statutory  powers  in  the  administration  of 
the  trust  confided  to  the  Benchers. 

In  Hands  v.  Law  Society  of  Upper  Canada  (1888),  16  O.R. 
625,  the  late  Chancellor  Boyd,  discussing  the  effect  of  the  pro- 
gressive legislation  which  led  up  to  that  part  of  the  Act  then  in 
force,  to  which  sec.  44  of  ch.  172  of  the  Revised  Statutes  of  1897 
substantially  corresponds,  said  (pp.  635,  636)  that  the  result  was 
that  the  legal  profession  represented  by  the  Benchers  is  clothed 
with  plenary  power  of  self-government  and  self-discipline,  pos- 
sessing disciplinary  power  over  all  members  of  the  society,  whether 
barristers  or  solicitors,  students-at-law  or  articled  clerks,  and 
that  the  Benchers  have  their  own  corrective  jurisdiction  over 
solicitors  and  the  members  of  the  society  in  addition  to  that  pos- 
sessed by  the  Judges  over  solicitors  as  officers  of  the  Court;  and, 
as  it  is  for  the  Benchers,  representing  what  is  best  in  the  pro- 
fession, to  determine  and  adjudge  what  is  and  what  is  not  be- 
coming conduct  in  a member  of  the  society,  any  act  of  any  member 
that  would  seriously  compromise  the  profession  in  public  esti- 
mation is  within  the  provision  of  this  law.  That  case  was  carried 
as  far  as  the  Court  of  Appeal  (1890),  17  A.R.  41,  without  any 
disapproval  of  that  interpretation  of  the  society’s  powers  and 
duties  under  the  Act;  and  I cite  it  as  applicable  here. 

In  no  view  of  the  claim,  either  as  set  out  in  the  statement  of 
claim  or  as  modified  by  the  plaintiff’s  admission  during  the  trial, 
has  it  been  supported  by  the  evidence. 

I dismiss  the  action  as  against  all  the  defendants  with  costs. 


[APPELLATE  DIVISION.] 

Nesbitt  v.  Redican. 

Vendor  and  Purchaser — Contract  of  Sale  and  Purchase  Completed  by 
Execution  and  Delivery  of  Conveyance  — Cheque  for  Purchase - 
money  Accepted  but  Payment  thereof  Stopped — Whether  Cheque 
to  be  Treated  as  Payment — Action  for  Purchase-money — Amend- 
ment at  Trial — Claim  Made  upon  Cheque — Innocent  Misrepresenta- 
tions— Findings  of  Jury  — Negativing  of  Fraud  — Unsubstantial 
Difference  between  Property  as  Found  and  as  Represented — Judge's 
Charge — Questions  Left  to  Jury. 

Where  a contract  of  sale,  either  of  land  or  of  chattels,  no  longer 
remains  executory  hut  has  been  executed,  relief  cannot  be  granted 
against  the  conveyance,  unless  there  be  a case  of  fraud  or  a case  of 
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misrepresentation  amounting  to  fraud  by  which  the  purchaser  may 
have  been  deceived.  A contract  completed  by  conveyance  may, 
however,  be  rescinded  for  innocent  misrepresentation  where  there 
is  a difference  in  substance  between  the  thing  bargained  for  and 
that  obtained.  A contract  will  be  deemed,  for  the  purpose  of  the 
application  of  this  rule,  to  be  executed  although  the  purchase-money 
has  not  been  paid. 

Wilde  v.  Gibson  (1848),  1 H.L.C.  605,  632,  Kennedy  v.  Panama  New 
Zealand  and  Australian  Royal  Mail  Co.  (1867),  L.R.  2 Q.B.  580,  587, 
Freear  v.  Gilders  (1921),  50  O.L.R.  217,  and  other  cases,  referred  to. 
The  vendor  of  a house  and  a leasehold  interest  in  land  sued  the  pur- 
chasers for  the  purchase-money,  giving  credit  for  a small  sum 
paid  as  a deposit.  The  purchasers  had  given  a cheque  for  the  bal- 
ance of  the  purchase-money,  and  the  vendor  had  executed  and  de- 
livered a conveyance  of  the  property  to  the  purchasers,  but  pay- 
ment of  the  cheque  was  stopped.  At  the  trial  the  plaintiff  was 
allowed  to  amend  by  adding  to  the  claim  the  words  “ being  the 
amount  of  a cheque  given  by  the  defendants  to  the  plaintiff.”  The 
defendants  alleged  that  they  entered  into  the  contract  relying 
upon  the  representation  of  the  plaintiff  or  her  agent  that  the  house 
was  served  by  electric  light,  which  it  was  not,  and  that  it  contained 
five  bedrooms,  whereas  it  in  fact  contained  only  four.  The  jury, 
in  answer  to  questions,  found  that  the  plaintiff’s  agent  did  not 
knowingly  make  any  untrue  statement,  but  did  innocently  make  the 
two  misrepresentations  alleged  by  the  defendants:  — 

Held  (Magee,  J.A.,  dissenting),  that  the  plaintiff  was  entitled  to  suc- 
ceed. 

As  the  conveyance  had  been  executed,  it  was  too  late  to  rescind; 
and  it  was  unnecessary  to  consider  whether  the  giving  of  the 
cheque  constituted  payment  of  the  purchase-money.  There  was  no 
substantial  difference  between  what  the  house  was  and  what  it 
was  represented  to  be. 

An  objection,  made  upon  the  appeal,  to  the  charge  to  the  jury  and  the 
questions  which  they  were  directed  to  answer,  failed:  it  would  have 
been  better  if  the  Judge  had  told  the  jury  that  a misrepresentation 
willi  be  deemed  to  be  fraudulent  when  the  person  making  it  knows 
it  to  be  untrue  or  makes  it  recklessly  not  caring  whether  it  is  true 
or  false;  but  at  the  trial  no  objection  was  made  to  the  charge;  and 
the  findings  of  the  jury  really  covered  these  aspects  of  the  case. 

Per  Magee,  J.A.: — The  misrepresentation  found  by  the  jury  was  a 
material  one;  and,  although  the  jury  did  not  find  that  it  was  inten- 
tional, they  were  not  asked  or  instructed  as  to  the  question  whether 
the  plaintiff’s  agent  made  the  statement  recklessly.  The  plaintiff  chose 
to  consider  the  transaction  as  uncompleted  and  did  not  sue  upon  the 
cheque.  He  was  allowed  to  amend,  but  to  give  effect  to  the  amendment, 
regarding  it  as  a claim  upon  the  cheque,  would  be  to  change  the 
base  after  action  brought.  Even  if  a conveyance  had  been  delivered 
and  accepted,  the  plaintiff  still  retained  her  lien  on  the  land  for  the 
price,  and  to  that  extent  had  not  parted  with  all  her  interest.  In 
view  of  the  material  misrepresentation,  whether  innocent  or  reckless, 
it  would  be  unjust  to  require  the  defendants  to  keep  and  pay  for  the 
property.  The  action  should  be  dismissed,  upon  the  defendants  exe- 
cuting a reconveyance. 

Action  by  a vendor  for  the  purchase-money  of  a house  and  a 
leasehold  interest  in  the  land  upon  which  the  house  stood,  and 
certain  chattels  thereon,  or,  in  the  alternative,  upon  a cheque 
given  by  the  defendants,  the  purchasers,  for  the  purchase-money. 
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payment  whereof  was  stopped  after  a deed  of  conveyance  had 
been  delivered  and  the  cheque  accepted  as  payment. 

May  1 and  2.  The  action  was  tried  by  Mowat,  J.,  and  a jury, 
at  a Toronto  sittings. 

J.  L.  Six  ear  d,  for  the  plaintiff. 

Gideon  Grant , K.C.,  and  F.  Grant , for  the  defendants. 

May  26.  Mowat,  J. : — This  case  depends  upon  the  point: 
does  a conveyance  of  land  become  a perfected  conveyance  upon  a 
receipt  and  acceptance  of  a cheque  for  the  purchase-money,  or  is 
the  contract  executory  until  it  is  too  late  for  the  purchaser  to  stop 
payment  of  the  cheque? 

If  the  contract  of  sale  is  executed,  the  transaction  can  be 
impeached  only  upon  the  ground  of  fraud;  if  it  is  executory, 
innocent  misrepresentation  may  avail. 

The  action  was  commenced  by  a Specially  endorsed  writ  to 
recover  the  purchase-money,  and  leave  was  given  to  amend  the 
special  endorsement  by  claiming  on  the  cheque  itself. 

The  sale  was  of  a lot  of  which  the  plaintiff  was  tenant  for 
years,  upon  which  was  a house.  The  usual  “ closing  ” took  place. 
The  adjustment  of  questions  of  taxes,  interest,  etc.,  was  made,  the 
amount  determined,  and  a cheque  given  for  the  amount  agreed 
upon. 

The  plaintiffs  husband  and  agent  is  a solicitor,  and  the  defend- 
ants are  sisters,  one  of  whom  had  had  previous  experience  in  con- 
veyancing transactions,  and  in  this  case  seems  to  have  conducted  a 
considerable  share  of  the  conveyancing  proceedings,  title  comple- 
tion, etc.,  and  gave  her  cheque  without  having  inspected  the  in- 
terior of  the  house  purchased. 

It  is  the  universal  practice  in  this  Province  to  pay  purchase- 
money  by  cheque;  the  carrying  of  legal  tender  to  the  vendor  as 
payment-money  would  be  inconvenient  where  large  sums  are  con- 
cerned, and  the  reception  of  the  cheque  and  the  delivery  of  the 
deed  make  a completed  transaction;  and  this  custom  or  under- 
standing may  well  be  left  undisturbed  by  the  Courts  unless 
some  case  is  presented  where  the  custom  may  be  found  unsafe  or 
unsound.  This  is  not  such  a case,  and  it  is  not  advisable  that 
either  vendor  or  purchaser,  after  a transaction  is  closed,  should 
be  enabled  to  transfer  it  from  the  executed  to  the  executory  class 
by  treating  the  cheque  as  conditional  instead  of  final  payment. 

It  was  stated  at  the  trial  that  the  defendants  had  changed 
their  minds  as  to  the  desire  to  purchase,  and  wished  to  avoid  the 
transaction  for  that  reason,  and  not  because  the  property  materi- 
ally differs  from  what  it  was  represented  or  understood  to  be. 
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The  defendants’  counsel  declined  to  accept  compensation  for 
deficiencies. 

A cheque,  unless  dishonoured,  is  payment:  Byles  on  Bills, 
17th  ed.  (1911),  p.  327  et  seq. 

Though  the  general  effect  of  giving  and  taking  a bill  or  note  is 
that  the  debt  is  conditionally  paid,  there  is  nothing  to  prevent  its 
being  given  and  taken  as  absolute  payment  if  the  parties  so 
intend.  It  is  a question  of  fact  what  the  intention  of  the  parties 
was:  Chalmers  on  Bills  of  Exchange,  8th  ed.  (1919),  p.  358. 

If  the  seller  take  a negotiable  security  in  preference  to  pay- 
ment in  cash  and  whether  cash  has  been  offered  or  not,  the  security 
is  deemed  to  be  taken  as  an  absolute,  not  a conditional,  payment : 
Benjamin  on  Sale,  6th  ed.  (1920),  p.  899. 

It  is  clear  that  the  purchasers  meant  to  pay  for  the  land  by 
their  cheque,  and  that  the  vendor  agreed  to  take  the  cheque  as 
absolute  payment;  he  having  exercised  his  option  to  do  so,  the 
purchasers  are  bound.  The  transaction  was  “ executed  99  in  that 
there  was  nothing  required  to  be  done  after  acceptance  of  the 
cheque  as  purchase-money  and  the  delivery  of  the  deed. 

There  is  a clear  distinction  between  an  action  to  set  aside  an 
executed  conveyance  and  an  action  to  set  aside  one  not  so.  In 
case  of  the  latter,  for  any  material  misrepresentation  a court  of 
equity  will  not  compel  completion,  but  where  the  conveyance  has 
been  executed,  “ I apprehend,  my  Lords,  that  a court  of  equity  will 
set  aside  the  conveyance  only  on  the  ground  of  actual  fraud :”  Lord 
Campbell,  L.C.,  in  Wilde  v.  Gibson  (1848),  1 H.L.C.  605,  at  p.  632. 

I allowed  the  jury  to  find  the  facts,  and,  the  jury  having  said 
there  was  no  fraud,  the  transaction  cannot  now  be  attacked.  The 
jury  did  find  innocent  misrepresentation  by  the  plaintiff’s  agent 
in  these  respects:  (1)  that  the  house  was  fitted  for  electric  light- 
ing; and  (2)  that  there  were  five  bedrooms  instead  of  four.  The 
plaintiff  felt  that  she  was  justified  in  describing  the  house  as  one 
with  five  bedrooms  because  one  of  them  was  a small  room  off  the 
kitchen,  furnished  as  a bedroom  and  used  as  such  by  a servant- 
maid.  But  the  defendants  are  entitled  to  the  advantage  of  the 
jury’s  finding  that  this  room  should  not  properly  be  called  a bed- 
room. 

The  defendant  Kate  Redican  does  not  say  that  the  presence 
of  electric  light  fixtures  was  a condition,  but  that  "that  was  one 
of  my  chief  reasons  for  taking  it,”  and  later  on  that  “ that  was  a 
big  inducement.” 

In  case  of  innocent  misrepresentation  there  must  be  something 
that  goes  to  the  essence  of  the  contract  and  sufficiently  affects 
the  consideration.  In  Kennedy  v.  Panama  New  Zealand  and 
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Australian  Royal  Mail  Co.  (1867),  L.R.  2 Q.B.  580,  587,  Black- 
burn, J.,  said : “ Where  there  has  been  an  innocent  misrepresenta- 
tion ...  it  does  not  authorise  a rescission  unless  it  is  such  as 
to  shew  that  there  is  a complete  difference  in  substance  between 
what  was  supposed  to  be  and  what  was  taken,  so  as  to  constitute  a 
failure  of  consideration.”  And,  even  if  the  transaction  was  not 
executed  by  delivery  of  the  deed,  difference  of  opinion  as  to 
whether  a room  is  a bedroom  or  not,  and  the  cost  of  adding 
electric  wiring,  is  not  considerable  enough  to  warrant  rescission. 
These  deficiencies  might  have  been  readily  discovered  if  the  defend- 
ants had  visited  the  house  they  were  about  to  buy,  as  they  had 
been  asked  to  do  by  Wing,  the  plaintiff’s  agent,  and  the  doctrine 
of  caveat  emptor  is  not  without  application  here.  In  any  event, 
as  regards  Toronto  island  houses,  each  assignment  of  lease  re- 
quires approval  by  the  city  council;  and,  while  it  is  probable  that 
assent  would  be  given  to  a re-assignment  by  the  defendants  to 
the  plaintiff,  it  is  not  certain  in  the  absence  of  consent  of  the 
plaintiff;  and  the  case  is  complicated  by  the  fact  that  stopping 
the  cheque  does  not  reconvey  the  property  to  the  plaintiff. 

The  effect  of  the  jury’s  finding  is  that  the  conduct  of  the 
plaintiff  in  the  transaction  has  been  correct;  the  allegations  in 
the  statement  of  defence  that  the  representations  made  by  her 
were  false  and  fraudulent  were  unjustified ; and,  under  all  the  cir- 
cumstances, the  plaintiff  should  have  her  costs. 


The  defendants  appealed  from  the  judgment  of  Mowat,  J. 

June  12.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Ferguson,  JJ.A. 

Grant , K.C.,  for  the  appellants. 

Sheard , for  the  plaintiff,  respondent 

July  12.  Meredith,  C.J.O.: — This  is  an  appeal  by  the  de- 
fendants from  the  judgment,  dated  the  26th  May,  1923,  which 
was  directed  to  be  entered  by  Mowat,  J.,  on  the  findings  of  the 
jury,  at  the  trial,  at  Toronto^  on  the  1st  and  2nd  days  of  that 
month. 

The  result  of  the  appeal  depends  upon  whether  or  not  an 
agreement  for  the  sale  of  a leasehold  interest  in  two  lots  on  the 
Toronto  island,  and  the  furniture  in  the  house  upon  them, 
entered  into  between  the  parties  on  the  26th  January,  1923,  is  to 
be  treated  as  an  executed  agreement  or  as  being  still  executory 
when  the  action  was  begun. 

The  action  was  begun  on  the  26th  February,  1923,  by  a speci- 
ally endorsed  writ  of  summons.  The  endorsement  is  q,s  follows  : — 
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“ The  plaintiff’s  claim  is  against  the  defendants  for  the  snm  of 
$2,969.84,  being  the  amount  owing  by  the  defendants  to  the  plain- 
tiff as  balance  of  account  owing  under  an  offer  to  purchase  by 
the  defendants  from  the  plaintiff  on  lots  4 and  5,  plan  336,  in  the 
city  of  Toronto. 

“ The  following  are  the  particulars : — 

“ To  balance  under  a contract  for  the  sale  by  the  plaintiff 
to  the  defendants  of  lots  4 and  5,  plan  336,  in  the  city  of  Toronto, 
which  said  contract  had  been  signed  by  the  defendants,  $2,969.84.” 

In  addition  to  other  defences,  the  appellants  allege  that  they 
entered  into  the  contract  relying  upon  the  representations  by  the 
respondent  or  her  agent  that  the  house  was  served  by  electric 
light,  which  it  was  not,  and  that  it  contained  five  bedrooms, 
although  in  fact  it  contained  only  four,  and  it  is  alleged  that  these 
representations  were  made  fraudulently. 

At  the  opening  of  the  trial,  counsel  for  the  respondent  moved 
for  leave  to  amend  by  adding  to  the  claim  the  words  “ being  the 
amount  of  a cheque  given  by  the  defendants  to  the  plaintiff,”  and 
the  leave  was  granted. 

My  brother  Mowat  left  questions  to  the  jury.  The  questions 
and  the  answers  to  them  are  as  follows : — 

“ Q.  1.  (A)  Did  Mrs.  Nesbitt’s  agent,  Wing,  knowingly  make 
any  untrue  statement  as  to  the  house  or  its  contents  for  the  pur- 
pose of  deceiving  the  defendants  in  any  material  way,  and  in- 
ducing them  to  make  the  offer  of  purchase?  and  (B)  Did  they 
make  the  offer  retying  upon  such  statement?  Ans.  to  (A)  : No. 
Ans.  to  (B)  : Refer  to  question  A. 

“ 2.  If  you  find  there  were  any  such  statements,  what  were 
they?  Ans.  We  find  that  there  is  no  evidence  that  such  state- 
ments were  made  knowingly. 

“ 3.  Did  Wing  make  any  untrue  statements  without  knowing 
they  were  untrue,  hut  retying  upon  which  the  defendants  signed, 
and  without  having  such  statements  they  would  not  have  signed 
the  offer  to  purchase?  Ans.  Yes. 

“4.  If  so,  what  were  such  innocent  misrepresentations?  (a) 
That  house  was  lighted  by  electricity,  (b)  That  there  were  five 
bedrooms.” 

Upon  these  answers  my  learned  brother  directed  that  judg- 
ment should  be  entered  for  the  respondent  for  the  amount  of  her 
claim. 

In  his  reasons  for  judgment,  my  learned  brother  treats  the 
answers  of  the  jury  as  negativing  fraud,  and  the  transaction  as 
having  been  completed,  and  therefore  not  open  to  attack  by  reason 
of  untrue  misrepresentations  made  without  fraudulent  intent. 
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The  appellants5  offer  to  purchase  having  been  accepted  and 
$100  paid  on  account  of  the  purchase-money,  a conveyance  was 
duly  executed  and  delivered  to  the  appellants  on  the  23rd  Febru- 
ary, 1923.  Contemporaneously  with  the  delivery  of  the  convey- 
ance, a cheque  of  one  of  the  appellants  for  the  balance  of  the 
purchase-money  was  handed  to  the  respondent’s  agent,  and  the 
cheque  was  deposited  in  the  respondent’s  bank  on  the  next  day — 
payment  of  the  cheque  was  subsequently  stopped,  and  the  appel- 
lants repudiated  the  obligation  to  purchase  on  the  ground  of  mis- 
representations which  they  set  up  in  their  statement  of  defence. 

The  conveyance  was  not  produced,  but  the  evidence  is  that 
it  was  executed  and  delivered  to  a solicitor  acting  for  the  appel- 
lants, and  its  delivery  was  admitted  by  counsel  for  the  appellants. 

It  is  undoubtedly  the  law  that  where  a contract  of  sale,  either 
of  land  or  of  chattels,  no  longer  remains  executory  but  has  been 
executed,  relief  cannot  be  granted  against  the  conveyance,  unless 
there  be  a case  of  fraud  or  a case  of  misrepresentation  amounting 
to  fraud  by  which  the  purchaser  may  have  been  deceived : Wilde 
V.  Gibson , 1 H.L.C.  605,  632,  633,  73  R.R.  191,  209 ; Brownlie  v. 
Campbell  (1880),  5 App.  Gas.  925,  937;  Seddon  v.  North  Eastern 
Salt  Co.,  [1905]  1 Ch.  326;  Lecky  v.  Walter,  [1914]  1 I.  R.  378; 
Debenham  v.  Sawbridge,  [1901]  2 Ch.  98. 

Although  that  is  the  rule,  a contract  completed  by  conveyance 
may  be  rescinded  for  innocent  misrepresentation  where  there  is  a 
difference  in  substance  between  the  thing  bargained  for  and  that 
obtained — that  is  to  say,  to  use  the  language  of  Blackburn,  J.,  in 
Kennedy  v.  Panama  New  Zealand  and  Australian  Mail  Co.,  L.R. 
2 Q.B.  580,  at  p.  587,  there  must  be  shewn  “ a complete  difference 
in  substance  between  what  was  supposed  to  be  and  what  was 
taken,  so  as  to  constitute  a failure  of  consideration.” 

That  principle  was  applied  in  Freear  v.  Gilders  (1921),  50 
O.L.R.  217,  64  D.L.R.  274,  but  it  has  no  application  to  the  case 
at  bar,  where  the  difference  was  comparatively  small  between 
what  the  house  was  and  what  it  was  represented  to  be : Debenham 
v.  Sawbridge,  supra. 

It  was  contended  by  Mr.  Grant  that  a contract  will  not  be 
deemed,  for  the  purpose  of  the  application  of  the  rule  I have 
mentioned,  to  be  completed,  unless,  in  addition  to  the  execution 
of  the  conveyance,  the  purchase-money  has  been  paid.  In  sup- 
port of  this  contention  he  referred  to  Wilde  v.  Gibson , supra.  I 
find  nothing  in  the  speeches  of  the  Lords  to  indicate  that  that 
was  their  view.  On  the  contrary,  in  the  speech  of  Lord  Campbell 
he  says  (p.  633)  : — 

“ Where  the  conveyance  has  been  executed,  I apprehend,  my 
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Lords,  that  a court  of  equity  will  set  aside  the  conveyance  only 
on  the  ground  of  actual  fraud.” 

It  is  true  that  the  head-note  to  the  case  states  the  decision  in 
wider  terms  and  speaks  of  the  perfecting  of  the  purchase  by  con- 
veyance and  payment  of  the  purchase-money. 

In  the  other  cases  to  which  I have  referred,  the  time  after 
which  rescission  will  not  be  granted  is  spoken  of  as  the  execution 
of  the  conveyance,  and  in  none  of  them  is  it  stated,  or  to  be  im- 
plied, that  it  is  also  necessary  that  the  purchase-money  shall  have 
been  paid. 

My  conclusion  is  that,  as  the  conveyance  had  been  executed, 
it  was  too  late  to  rescind.  It  is,  therefore,  unnecessary  to  con- 
sider whether,  if  the  law  has  been  as  contended  for  by  Mr.  Grant, 
the  giving  of  the  cheque  constituted  payment  of  the  purchase- 
money. 

There  remains  to  be  considered  Mr.  Grant’s  objection  to  the 
charge  to  the  jury  and  the  questions  which  they  were  directed  to 
answer.  It  would  have  been  better  had  the  learned  Judge  told 
the  jury  that  a misrepresentation  will  be  deemed  to  be  fraudulent 
when  the  person  making  it  knows  it  to  be  untrue  or  makes  it 
recklessly  not  caring  whether  it  is  true  or  false;  but  at  the  trial 
no  objection  was  made  to  the  charge;  and,  in  my  view,  the  answers 
of  the  jury  cover  both  of  these  aspects  of  the  case,  for  they  found 
that  the  agent  did  not  know  that  the  representations  which  he  made 
were  untrue,  and  the  finding  that  the  misrepresentations  were 
innocently  made  implies  that  they  were  not  made  recklessly,  care- 
less of  whether  they  were  true  or  false. 

Upon  the  whole  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 
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Maclaben  and  Febguson,  JJ.A.,  agreed  with  Mebedith, 

C.J.O. 

Magee,  J.A. : — I am  unable  to  arrive  at  the  conclusion  that 
the  judgment  appealed  from  should  stand.  The  jury  have  found 
that  the  defendants  were  induced  to  buy  by  a misrepresentation. 
That  misrepresentation  was  a material  one.  Though  the  jury 
did  not  find  that  it  was  intentional  on  the  part  of  the  plaintiff’s 
agent,  they  were  not  asked  or  instructed  as  to  the  question  whether 
he  made  the  statement  recklessly,  without  care  as  to  its  correctness, 
or  the  reverse,  nor  does  that  phase  of  the  case  appear  to  have  been 
dealt  with. 

The  action  is  in  substance  for  the  purchase-money.  The 
plaintiff  chose  ta  consider  the  transaction  as  uncompleted  and 
did  not  sue  upon  the  defendant’s  cheque.  He  was  allowed  to 
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amend;  but,  even  if  the  amendment  made  can  be  considered  as 
a claim  upon  the  cheque  and  not  for  its  consideration,  to  give 
effect  to  it,  if  effect  it  had,  would  be  not  merely  an  alteration  in 
the  pleading  but  a change  of  base  after  action  brought.  Even  if 
there  were  a conveyance  delivered  and  accepted,  the  plaintiff  still 
retained  her  lien  on  the  land  for  the  price,  and  to  that  extent  had 
not  parted  with  all  her  interest. 

In  view  of  the  fact  of  material  misrepresentation,  whether 
innocent  or  reckless,  it  would,  in  my  view,  be  an  injustice  that 
the  defendants  should  be  required  to  keep  and  pay  for  the  cottage. 
It  is  not  a case  of  seeking  a reduction  of  price,  which  could  not  be 
obtained  in  an  action  on  the  cheque,  but  the  validity  of  the  cheque 
itself  is  in  question,  and  it  was  evidently  given  under  misappre- 
hension of  fact  induced  by  misrepresentation. 

I would  allow  the  appeal  and  dismiss  the  action,  on  the  defend- 
ants executing  a reconveyance,  if  necessary,  to  restore  the  title  to 
the  plaintiff. 

Appeal  dismissed  (Magee,  J.A.,  dissenting). 

[The  Supreme  Court  of  Canada,  on  the  21st  December,  1923, 
ordered  a new  trial,  upon  the  ground  that  there  was  misdirection 
upon  the  issue  as  to  fraudulent  misrepresentation.  See  Redican  v. 
Nesbitt,  25  O.W.N.  448.] 


[Middleton,  J.] 

Re  Cerswell. 

Will— Construction — Gift  of  Residue  to  Children  as  a Class — Wills 
Act,  sec.  37  (4  Geo.  V.  ch . 21,  sec.  27) — Language  of  Will — Substi- 
tutionary Gift  to  Children  of  any  Child  Dying  before  Period  of 
Distribution — Children  of  Child  Dying  before  Date  of  Will. 

The  testator,  dying  in  1916,  left  a will,  executed  in  February,  1914, 
whereby  he  directed  that  upon  the  death  of  his  wife  his  executors 
should  pay  certain  legacies  and  distribute  the  remainder  of  his 
estate  “equally  amongst  my  children  share  and  share  alike.  The 
children  of  any  child  dying  before  the  period  of  distribution  shall 
take  the  share  to  which  the  parent  would  if  living  have  been  en- 
titled.” A daughter  of  the  testator  died  before  the  date  of  the  will, 
leaving  children,  on  whose  behalf  it  was  contended  that  they  should 
share  in  the  distribution:  — 

Held,  that  sec.  37  of  the  Wills  Act,  R.S.O.  1914,  ch.  120,  as  amended 
in  1914  by  4 Geo.  V.  ch.  21,  sec.  27,  did  not  aid  the  contention — it  has 
no  application  to  a gift  to  a class. 

In  re  Sinclair  (1901),  2 O.L.R.  349,  and  Re  Speers  (1923),  ante  19, 
referred  to. 

And  held,  upon  the  proper  construction  of  the  words  of  the  will  above 
quoted,  that  the  children  of  the  deceased  daughter  were  not  entitled 
to  share  in  the  distribution — the  clause  beginning  “ The  children  of 
any  child  ” was  substitutionary. 

Loring  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  explained  and  followed. 
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Motion  by  the  executors  of  the  will  of  Samuel  Cerswell,  de- 
ceased, for  an  order  determining  a question  arising  in  the  adminis- 
tration of  his  estate  as  to  the  meaning  and  effect  of  the  will. 

May  29.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

J.  L.  Boss , for  the  executors  and  adult  beneficiaries. 

F.  W.  Karcourt,  K.C.,  Official  Guardian,  for  the  infants,  the 
children  of  Mary  Carter,  deceased. 

May  31.  Middleton,  J. : — Samuel  Cerswell  died  on  the  24th 
November,  1916,  having  first  made  his  will,  dated  the  24th  Febru- 
ary, 1914,  which  has  been  duly  admitted  to  probate. 

The  bulk  of  the  testator’s  estate  is  to  be  held  in  trust  for  his 
wife  during  her  lifetime,  and  upon  her  death — which  has  hap- 
pened— the  executors  are,  out  of  the  corpus,  to  pay  certain  pecuniary 
legacies  “ and  to  distribute  the  remainder  thereof  in  such  manner 
as  my  wife  may  by  deed  or  will  appoint  and  in  default  of  such 
appointment  to  distribute  the  same  equally  amongst  my  children 
share  and  share  alike.  The  children  of  any  child  dying  before  the 
period  of  distribution  shall  take  the  share  to  which  the  parent 
would  if  living  had  been  entitled.”  The  wife  made  no  appoint- 
ment, and  the  question  which  arises  is  with  reference  to  the  dis- 
tribution of  the  residue. 

Mary  Carter,  a daughter  of  the  testator,  died  on  the  27th  Octo- 
ber, 1913,  leaving  two  children.  The  Official  Guardian,  on  behalf 
of  these  children,  claims  the  right  to  share  in  the  distribution. 
This  claim  is  based  firstly  upon  the  construction  of  the  will  itself, 
and  secondly  upon  the  supposed  effect  of  the  amendments  to  sec. 
37  of  the  Wills  Act  made  in  1914  and  1919.  The  first  statutory 
provision  will  apply,  although  the  will  was  executed  before  the 
statute  was  passed,  because  the  testator  did  not  die  until  after 
the  Act  came  into  operation:  Re  Karch  (1921),  50  O.L.R.  509. 
I am,  however,  of  opinion  that  the  statute  does  not  aid  the  con- 
tention. It  provides  that  “ where  any  person,  being  a child  . . . 
of  the  testator  to  whom  any  real  estate  or  personal  estate  is  devised 
or  bequeathed  . . . dies  in  the  lifetime  of  the  testator  either 

before  or  after  the  making  of  the  will,  leaving  issue,”  the  devise 
or  bequest  shall  not  lapse  but  shall  take  effect  as  if  the  death  of 
such  person  had  taken  place  immediately  after  the  death  of  the 
testator.  This  amended  the  former  section  by  adding  the  provision 
with  reference  to  the  death  before  the  making  of  the  will.* 

* See  the  Statute  Law  Amendment  Act,  1914,  4 Geo.  V.  ch.  21,  sec. 
27,  substituting  a new  section  for  sec.  37  of  the  Wills  Act,  R.S.O.  1914, 
ch.  120.  In  1919,  by  sec.  15  of  the  Statute  Law  Amendment  Act  of  that 
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Middleton,  J.  Section  37  in  its  original  form  has  frequently  been  con- 
strned  and  has  uniformly  been  held  to  have  no  application  to  a 
gift  to  a class,  as  in  its  terms  it  is  limited  to  a gift  to  individuals. 

Cerswell.  What  was  aimed  at  was  the  prevention  of  a lapse,  and  in  the  case 
of  a gift  to  a class  the  death  of  the  individual  member  would  not 
bring  about  a lapse,  as  the  survivors  would  take.  In  re  Sinclair 
(1901),  2 O.L.R.  349,  is  an  admirable  summary  of  the  earlier 
cases.  Be  Speers  (1923),  ante  19,  is  a late  decision,  collecting  the 
authorities  shewing  that  the  same  principle  applies  to  the  amended 
section.  The  grandchildren  must  therefore  succeed — if  at  all — 
by  virtue  of  the  provision  of  the  will  which  I have  quoted. 

Reliance  is  placed  upon  the  much  discussed  case  of  Loring  v. 
Thomas  (1861),  1 Dr.  & Sm.  497,  and  upon  the  series  of  recent 
cases  based  upon  it,  ending  with  the  recent  decision  Re  Sheard 
(1921),  49  O.L.R.  320.  Loring  v.  Thomas  has  been  much  mis- 
understood because  sufficient  attention  has  not  been  paid  to  all 
that  was  there  said  by  Vice-Chancellor  Kindersley.  The  para- 
graphs in  the  judgment  which  I would  emphasise  are: — 

"The  question  is  one  entirely  of  intention,  and  it  is  obvious 
that  in  cases  of*  this  kind  a testator  may  mean  to  include  as  objects 
of  his  bounty,  or  he  may  mean  to  exclude , the  issue  of  the  prede- 
ceased children.  When  a testatator  directs  that  issue  shall  repre- 
sent or  stand  in  the  place  of  or  be  substituted  for  a deceased 
child,  and  take  the  share  which  their  parent  would  have  taken  if 
living,  he  may  intend  such  representation  or  substitution  to  apply 
only  to  the  case  of  a child  dying  subsequently  to  the  date  of  his 
will  and  before  the  time  of  his  own  death;  or  he  may  mean  it  to 
extend  also  to  the  case  of  a child  who  was  already  dead  at  the  date 
of  the  will. 

“ The  solution  of  the  question,  which  of  the  two  he  intended, 
must  of  course  depend  on  the  language  he  has  used  in  directing 
such  representation  or  substitution.  He  may  use  language  of 
such  restricted  import  as  to  be  inapplicable  to  any  children  but 
such  as  were  living  at  the  date  of  the  will.  But  if  he  uses  language 
so  wide  and  general  as  to  be  no  less  applicable  to  a predeceased 

year,  9 Geo.  V.  ch.  25,  the  section  enacted  in  1914  was  repealed  and  the 
following  substituted:  — 

37.  Where  any  person,  being  a child  or  other  issue  or  the  brother 
or  sister  of  the  testator,  to  whom  any  real  estate  or  personal  estate  is 
devised  or  bequeathed,  for  any  estate  or  interest  not  determinable  at 
or  before  the  death  of  such  person,  dies  in  the  lifetime  of  the  testator 
either  before  or  after  the  making  of  the  will,  leaving  issue,  and  any  of 
the  issue  of  such  person  are  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse  but  shall  take  effect  as 
if  the  death  of  such  person  had  happened  immediately  after  the  death 
of  the  testator,  unless  a contrary  intention  appears  by  the  will. 
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child  than  to  a child  living  at  the  date  of  the  will,  then  the  direc-  Middleton,  J. 
tion  as  to  such  representation  or  substitution  must  be  held  to  ^23. 
embrace  both”  (pp.  510,  511). 

“ And  first,  I would  observe,  that  with  reference  to  a bequest  Cerswell. 
to  the  children  of  A.,  there  is  this  obvious  distinction  between  a 
child  of  A.  living  at  the  date  of  the  will  and  a predeceased  child 
of  A.,  that  the  former  is  one'  of  those  whom  the  testator  intends 
to  benefit  by  the  bequest,  whereas  the  latter  not  only  cannot  take 
under  such  a bequest,  but  he  is  not  intended  by  the  testator  to 
benefit,  for  no  one  intends  to  make  a bequest  in  favour  of  a dead 
person.  If,  therefore,  a testator,  in  directing  that  the  issue  of  a 
deceased  child  shall  represent  or  stand  in  the  place  of  their  parent, 
uses  language  importing  that  they  shall  take  the  share  which  he 
intended  for  the  parent,  of  course  the  issue  of  a predeceased  child 
cannot  be  included,  because  the  testator  could  not  have  intended 
to  give  any  share  to  a child  then  already  dead”  (pp.  511,  512). 

The  case  also  establishes  that  the  use  of  the  words  “ shall  die  ” 
does  not  necessarily  import  future  dying,  but  may  be  regarded  as 
equivalent  to  the  words  “ shall  be  dead  ” or  “ shall  have  died”,  if 
the  context  so  justifies. 

Although  Loving  v.  Thomas  passed  through  much  tribulation, 
it  is  spoken  of  by  Lord  Justice  Romer — whose  views  were  adopted 
by  Lord  Macnaghten  in  the  House  of  Lords  in  Barraclough  v. 

Cooper , [1908]  2 Ch.  121,  note— as  “now  of  established  and 
undoubted  authority.”  I would  also  refer  to  Gorringe  v.  Mahl- 
stedt , [1907]  A.C.  225,  as  authority  for  the  proposition  that  Loving 
v.  Thomas  does  not  justify  the  treating  of  the  words  “shall  die,” 
which  normally  import  futurity,  as  relating  to  things  already  past, 
unless  the  natural  meaning  is — to  use  the  language  of  Kindersley, 

V.-C. — “ manifestly  contrary  to  the  testator’s  obvious  intention.” 

Failing  such  a key  to  be  found  in  the  context  of  the  will,  the  words 
must  not  be  wrested  from  the  natural  meaning  into  something 
which  they  do  not  naturally  import. 

No  good  purpose  will  be  served  by  reviewing  the  numerous 
cases.  In  some — e.g.,  Re  Fleming  (1904),  7 O.L.R.  651 — the 
grandchildren  are  excluded  because  they  only  take  substitutionally 
- for  one  of  the  testator’s  “ said  children,”  shewing  that  the  testator 
was  referring  to  his  children  living  at  the  date  of  the  will;  in 
others — e.g.,  Re  Kirk  (1915),  113  L.T.R.  1204 — the  grandchildren 
were  admitted  because  some  expression  was  found  to  indicate  that 
the  testator  had  in  mind  all  his  children.  In  Re  Kirk , the  testator 
had  used  the  words  “ amongst  all  and  every  my  children,”  which 
words  were  held  to  be  carried  forward  into  the  substitutionary 
clause.  In  each  case  the  intention  must  be  found  in  the  will  itself. 
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Turning  to  this  will,  the  primary  direction  is  to  distribute 
“ equally  among  my  children  share  and  share  alike,”  and  I think 
the  following  clause  is  clearly  substitutionary,  “ The  children  of 
any  child  dying  . . . shall  take  the  share  to  which  the  parent 

would  if  living  have  been  entitled,”  thus  bringing  the  case  almost 
literally  within  the  last  words  which  I have  quoted  from  the  lead- 
ing case. 

There  is  much  in  the  subsequent  cases  to  justify  the  statement 
made  by  Mr.  Justice  Street  in  Re  Fleming  (supra),  that  the  real 
question  is  whether  the  grandchildren  claim  in  substitution  to  a 
parent  who  was  a member  of  the  class,  or  whether  they  claim  as 
original  instead  of  substituted  legatees.  There  is  nothing  in  this 
will  to  shew  that  the  testator  intended  any  benefit  to  the  grand- 
children save  in  substitution  for  a parent  who  would  have  taken. 

In  Re  KirTc  (supra)  much  stress  is  laid  upon  the  fact  that  in 
the  case  then  in  hand  there  was  no  reason  to  suppose  that  the 
testator  would  have  intended  to  benefit  the  grandchildren,  issue  of 
children  then  alive,  without  conferring  a similar  benefit  upon 
grandchildren,  issue  of  a parent  then  dead.  Apart  from  the  fact 
that  this  is  entering  into  the  realm  of  speculation,  it  appears  to 
me  most  unlikely  that  this  testator  could  have  intended  under  this 
clause  to  benefit  grandchildren  whom  he  did  not  name  in  his  will. 

The  order  will,  therefore,  declare  that  the  grandchildren  are 
not  entitled  to  take;  costs  to  be  paid  out  of  the  estate. 


[APPELELATE  DIVISION.] 

Somers  v.  Kingsbury. 

Particulars — Statement  of  Claim — Action  for  Criminal  Conversation — 
Affidavit — Practice — Pleading — Discovery — Premature  Demand. 

In  an  action  for  criminal  conversation,  an  order  for  particulars  of  the 
times  and  places  of  the  illicit  acts  alleged  in  the  statement  of  claim 
will  not  be  made  unless  the  defendant  makes  an  affidavit  denying  his 
guilt  and  establishing  his  good  faith  in  making  the  demand  for  par- 
ticulars (Middleton,  J.,  dissenting). 

Murray  v.  Brown  (1894),  16  P.R.  125,  approved. 

The  defendant  should  have  particulars  a reasonable  length  of  time 
before  the  trial;  and  the  plaintiff  should  have  every  opportunity  to 
ascertain,  in  a proper  manner,  all  the  facts,  so  obtainable,  before 
being  compelled  to  give  particulars. 

In  this  case  the  defendant  did  not  require  particulars  to  enable  him  to 
plead  and  he  was  not  entitled  to  have  them  before  examination  for 
discovery;  and  so  his  demand  was  premature. 

Per  Middleton,  J.: — The  statement  of  claim  did  not  comply  with  the 
Rules:  it  did  not  contain  a concise  statement  of  the  material  facts 
relied  upon,  but  was  intentionally  vague  and  uncertain.  The  neces- 
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sity  for  particulars  should  he  determined  by  the  pleading  itself.  In  192s. 

the  present  Rules  there  is  no  warrant  for  the  practice  requiring  an  — 

affidavit.  Somers 

v. 

An  appeal  by  the  plaintiff  from  an  order  of  Mr.  Alcorn,  K.C.,  Kingsbijry- 
Assistant  Master,  requiring  the  plaintiff  to  deliver  particulars  of 
the  times  and  places  of  the  illicit  acts  alleged  in  paras.  3 and  4 of 
the  statement  of  claim  in  an  action  for  criminal  conversation. 

June  1.  The  appeal  was  heard  by  Orde,  J.,  in  Chambers. 

L.  A.  Landriau , for  the  plaintiff. 

T.  J.  Agar , K.C.,  for  the  defendant. 

June  6.  Orde,  J. : — This  is  an  action  for  criminal  conversation, 
in  which  Mr.  Alcorn,  K.C.,  sitting  for  the  Master  of  the  Supreme 
Court,  has  made  an  order  requiring  the  plaintiff  to  deliver  par- 
ticulars of  the  times  and  places  of  the  illicit  acts  alleged  in  paras. 

3 and  4 of  the  statement  of  claim.  The  order  was  made  after  an 
unsatisfied  demand  for  particulars,  but  without  the  production  of 
any  affidavit  of  the  defendant. 

- From  that  order  the  plaintiff  appeals,  on  the  ground  that  in 
an  action  of  this  nature  the  defendant  is  not  entitled  to  particulars 
except  upon  filing  an  affidavit  made  by  himself  denying  his  guilt 
and  establishing  his  good  faith  in  making  the  demand,  and  the 
plaintiff  relies  upon  the  judgment  of  Boyd,  C.,  in  Murray  v.  Brown 
(1894),  16  P.R.  125,  and  upon  Keenan  v.  Pringle  (1891),  25  L.R. 

Ir.  135. 

Mr.  Agar  argues  that  Murray  v.  Brown  is  not  applicable  because 
the  particulars  were  in  fact  refused  there,  the  plaintiff  having 
already  been  fully  examined  for  discovery,  and  that  anything 
which  the  learned  Chancellor  said  as  to  the  practice  was  obiter , 
and  that  the  Irish  case  is  not  binding  on  this  Court. 

It  was  suggested  on  the  argument  that  the  practice  on  this 
point  in  actions  of  crim.  con.  was  not  satisfactorily  settled  in 
Ontario,  the  only  authority  having  any  direct  bearing  on  the  point 
being  that  of  Murray  v.  Brown.  The  action  of  crim.  con.  having 
for  many  years  been  abolished  in  England,  no  direct  authority  is 
to  be  found  there. 

If  the  question  were  wholly  at  large,  I would  have  thought 
that,  as  the  burden  of  proving  his  allegations  is  upon  the  plaintiff, 
and  as  the  defendant  is  entitled  to  know  with  some  degree  of  cer- 
tainty with  what  he  is  charged,  particulars  of  dates  and  places 
ought  to  be  ordered  as  a matter  of  course  in  all  cases  where  the 
statement  of  claim  fails  to  give  them.  Mr.  Agar  relied  upon  the 
practice  in  divorce  proceedings  in  England  in  which  particulars 
are  required  to  be  given  as  of  course. 
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But,  whatever  the  logical  procedure  may  seem  to  be,  I am 
afraid  I am  bound  by  authority  to  give  effect  to  Mr.  Landriau’s 
contention.  The  dictum  of  the  late  Chancellor  in  the  Murray 
case,  even  if  obiter,  is  of  great  weight,  and  I would  feel  inclined 
Kingsbury.  to  follow  it  if  it  were  the  sole  authority  upon  the  point.  There  is, 
however,  a body  of  authority  which  was  not  mentioned  on  the 
argument  and  which,  unless  overruled  by  a higher  court,  is,  I think, 
conclusive.  Upon  the  point  of  procedure  in  question  here,  the 
analogy  between  an  action  for  crim.  con.  and  an  action  for  seduc- 
tion is  complete,  and  the  practice  as  to  ordering  particulars  in  the 
one  class  of  action  would  clearly  be  applicable  in  the  other  class. 
That  the  practice  of  requiring  an  affidavit  from  the  defendant 
before  ordering  the  plaintiff  to  give  particulars  is  well  established 
in  seduction  actions  is  clear  from  the  following  Ontario  cases : Hol- 
lister v.  Anndble  (1890),  14  P.R.  11;  Mason  v.  VanCamp  (1891), 
14  P.R.  296;  and  A.  v.  B.  (1903),  7 O.L:R.  73.  It  is  true  that  in 
those  cases  the  point  to  be  decided  was  not  whether  particulars 
should  be  ordered  without  such  an  affidavit,  but  the  necessity  for 
the  affidavit  as  a condition  precedent  to  the  ordering  of  particulars 
is  stated  as  if  it  were  settled  law.  If  that  is  the  rule  in  seduction 
cases,  I can  see  no  reason  for  any  different  rule  in  crim.  con. 
actions. 

However  illogical  the  practice  may  appear  to  be,  I fear  that  I 
am  bound  by  authority  to  hold  that  the  order  in  question  ought 
not  to  have  been  made  without  the  required  affidavit  of  the  defend- 
ant, and  must  be  set  aside.  The  defendant  ought  to  have  an 
extension  of  ten  days  for  delivering  his  defence  or  renewing  his 
application  upon  proper  material.  The  costs  of  the  appeal  and  of 
the  motion  before  the  Master  will  be  to  the  plaintiff  in  the  cause. 

The  defendant  appealed  from  the  order  of  Orde,  J. 

October  3.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latclieord,  Middleton,  and  Logie,  JJ. 

Agar , K.C.,  for  the  appellant. 

Landriau , for  the  plaintiff,  respondent. 

Meredith,  C.J.C.P.  (at  the  conclusion  of  the  argument)  : — 
For  more  than  one  reason  this  appeal,  in  my  opinion,  should  be 
dismissed. 

Ho  party  to  any  action  has  any  right  to  particulars : none  can 
be  had,  compulsorily,  without  an  order  of  the  Court : when,  and 
to  what  extent,  particulars  should  be  given  are  altogether  ques- 
tions for  the  Court  to  determine. 

The  object  of  particulars  is  to  prevent  surprise^  and  save 


Orde,  J. 
1923. 
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expense:  they  are  always  ordered  when  the  interest  of  justice  App. Div. 
require  it;  but  are  sometimes  sought,  and  perhaps  sometimes  1923 
obtained,  for  the  purpose  of  defeating  the  ends  of  justice — a fact 
that  is  unfortunately  sometimes  lost  sight  of.  v. 

The  applicant  must  shew  some  need  of  the  particulars  sought:  Kingsbury 

they  should  not  otherwise  be  ordered.  Meredith, 

J . . . C J C P 

So  that  at  the  outset  the  applicant  is  met  with  the  question: 

“ What  is  your  object?”  The  answer  is,  “ To  enable  me  to  plead.” 

But  obviously  that  is  not  so.  Guilty  or  not  guilty,  and  with  or 
without  particulars,  he  can  equally  well  plead  not  guilty. 

Therefore  he  is  driven  to  this:  he  wants  them  to  limit  and 
hamper  the  plaintiff  in  obtaining  discovery  and  at  the  trial. 

At  the  trial  the  plaintiff  should  be  limited  in  his  proof  to  par- 
ticulars given  before  the  trial;  subject,  of  course,  to  the  power  of 
the  trial  Judge  to  amend,  or  add  to,  them. 

But,  as  to  discovery,  it  would  be  distinctly  against  the  interests 
of  justice  to  tie  the  plaintiff’s  hands,  in  such  a case  as  this. 

The  plaintiff  can  have  little,  if  any,  actual  knowledge  of  the 
matters  in  question : the  defendant  necessarily  has  full  knowledge ; 
he  actually  knows  whether  he  is  guilty  or  not  guilty  of  the  wrong 
with  which  he  is  charged.  If  guilty,  the  actual  time  or  times  are 
unimportant. 

The  defendant  ought  not  to  escape  because  the  plaintiff — 
necessarily  without  knowledge  of  the  details — alleges  that  the 
wrong  was  done  on  Tuesday,  when  in  fact  it  was  done  on  Saturday, 
and  the  defendant  can  establish  an  alibi  on  Tuesday. 

Nor  should  the  plaintiff  be  put  in  the  position  of  falsely  mak- 
ing an  accusation  of  wrong,  done  on  Tuesday,  and  then  shift  it  to 
Saturday,  in  the  face  of  a Tuesday  alibi. 

The  defendant  should  have  particulars  a reasonable  length  of 
time  before  the  trial;  and  the  plaintiff  should  have  every  oppor- 
tunity to  ascertain,  in  a proper  manner,  all  the  facts,  so  obtainable, 
before  being  compelled  to  give  particulars. 

The  defendant’s  application  for  particulars  was,  in  my  opinion, 
plainly  premature. 

Nor  can  I at  all  agree  with  those  who  contend  that  the  practice 
which  has  so  long  prevailed  in  these  courts,  and  in  other  courts, 
requiring  a defendant  to  swear  that  he  is  not  guilty  before  getting 
an  order  for  particulars,  in  such  cases  as  this,  is  not  a good  prac- 
tice, but  is  one  that  should,  at  this  late  day,  be  overruled  by  the* 
courts.  If  it  were  objectionable,  it  would  and  should  long  ago  have 
been  overruled  by  legislation,  rule  of  court,  or  judicial  decision. 

Instead  of  being  objectionable,  it  seems  to  me  to  be  founded 
upon  the  best  of  reason  and  devoid  of  any  grain  of  unfairness. 
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If  the  defendant  be  really  guilty,  is  he  to  be  allowed  to  make 
the  Court  a party  with  him  in  defeating  a just  and  true  claim 
against  him? 

Is  the  Court  to  be  a party  with  him  in  a scheme  to  avoid  lia- 
bility for  the  wrong  he  has  done  only  because  the  plaintiff  has  said 
Tuesday  instead  of  Saturday  ? 

Yes,  a defendant  is  to  be  aided  in  a defence  against  false 
charges:  he  is  to  have  particulars  that  may  save  him  from  sur- 
prise and  expense;  but  he  is  not  to  have  them  to  enable  him — a 
guilty  man — to  escape  with  the  aid  of  the  Court  merely  because  the 
plaintiff  does  not  know,  and  generally  cannot  know,  the  facts. 

If  innocent,  a defendant  can  have  no  reasonable  objection  to 
the  affidavit  required:  if  guilty,  the  Court  should  not  be  made  a 
tool  of  by  him  in  effecting  his  escape  from  just  consequences. 

The  appeal  is  dismissed. 

t- 

Riddell,  Latcheord,  and  Logie,  JJ.,  concurred. 

Middleton-,  J. : — I very  respectfully  dissent  from  the  view 
entertained  by  my  brethren. 

When  a plaintiff  undertakes  to  sue  in  a court  of  law,  and  par- 
ticularly where  the  charge  is.  a serious  one,  the  most  fundamental 
and  elementary  principles  of  justice  and  fair-play  demand  that  he 
should  formulate  his  charge  with  clearness  and  certainty.  It  seems 
to  me  to  be  no  answer  to  say  that  the  person  accused  knows  whether 
he  is  innocent  or  guilty,  and  will  deny  the  charge  whether  innocent 
or  guilty.  Any  man  sued  is,  I think,  surely  entitled  to  know  what 
is  charged  against  him.  The  most  bitter  complaint  of  Job  was 
that  his  adversary  would  not  formulate  a definite  charge  against 
him. 

The  aim  of  a plaintiff  who  does  not  know  whether  he  has  a 
cause  of  action  or  not,  sometimes  is  to  launch  an  action,  and  then 
to  seek  to  ascertain,  by  discovery,  whether  he  has  any  ground  of 
complaint.  This  has  more  than  once  been  declared  to  be  an  abuse 
of  the  practice.  Discovery  is  in  aid  of  the  case  as  pleaded,  and  an 
examining  party  has  no  right  to  ask  questions  for  the  purpose  of 
finding  out  something  of  which  he  knows  nothing  now,  and  which 
may  enable  him  to  formulate  a case  which  is  not  in  truth  the 
subject-matter  of  suit,  as  it  lies  entirely  outside  of  the  plaintiff’s 
present  knowledge:  Hennessy  v.  Wright  (1888),  24  Q.B.D.  445 
(n).  Upon  the  same  reasoning  the  defendant  in  an  action  for 
defamation  is  not  allowed  to  justify  in  vague  terms  because  he 
knows  nothing  upon  which  to  found  the  justification  pleaded,  and 
then  to  examine  for  the  purpose  of  obtaining  such  information  as 
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may  enable  him  to  support  his  plea:  Yorkshire  Provident  Life  App. Div. 
Assurance  Co.  v.  Gilbert  & Rivington,  [1895]  2 Q.B.  148. 

It  was  at  one  time  thought  that  our  Rules  permitted  an  examina- 
tion  to  be  had  before  pleading.  This  vicious  practice  was  ended  v. 
by  the  decision  of  the  Court  of  Appeal-  in  Beaton  v.  Globe  Printing  Kingsbury- 
Co.  (1894),  16  P.R.  281,  but  not  before  the  cases  had  gone  so  far  Middleton,  J. 
as  to  allow  a plaintiff  to  issue  a writ  endorsed  with  a claim  for 
“ damages  for  slander/’  and  then  to  examine  the  defendant  to 
ascertain  if  he  had,  at  any  time  and  to  any  person,  made  any 
defamatory  statements  of  and  concerning  the  plaintiff. 

The  pleading  here  does  not  comply  with  the  Rules.  It  does  not 
contain  a concise  statement  of  the  material  facts  relied  upon,  but 
is  intentionally  vague  and  uncertain.  This  Court  has  recently 
condemned  a defendant  who  had  improperly  pleaded  a general 
denial.  The  same  measure  of  strictness  should  be  meted  out  to  a 
plaintiff  who  seeks  an  advantage  by  resorting  to  vague  general 
statements. 

Furthermore,  there  is  nothing  in  the  Rules  to  warrant  the 
requirement  of  an  affidavit  in  support  of  a motion  for  particulars. 

It  is  demanded  solely  because  once  made  the  defendant  would  be 
subjected  to  a general  cross-examination  as  to  his  whole  career. 

In  this  case  there  is  nothing  to  justify  the  assumption  that  the 
plaintiff  is  not  perfectly  well  aware  of  everything  he  intends  to  set 
up  at  the  trial.  There  is  no  suggestion  that  he  could  not  give 
particulars.  It  would  seem  to  me  that  the  plaintiff  who  asks  to  be 
relieved  from  compliance  with  the  Rules  ought  at  least  to  shew 
the  necessity  of  his  application. 

The  practice  requiring  an  affidavit  has  been  built  up  upon  the 
narrow  foundation  of  an  Irish  decision,  and  this  should  not  be 
followed,  for  Rule  2 provides  that  in  matters  not  definitely  pro- 
vided for  by  the  Rules  the  practice  shall  be  regulated  by  analogy 
to  what  is  there  found.  At  one  time  the  corresponding  Rule  pro- 
vided that  where  the  Rules  contained  no  express  provision  the 
practice  should  be  regulated  by  pre-existing  practice,  and  this  may 
have  afforded  some  justification  for  the  earlier  decisions.  The 
sufficiency  or  insufficiency  of  a pleading  must  be  determined  by 
what  it  contains,  and  the  same  principle  indicates  that  the  neces- 
sity for  particulars  should  be  determined  by  the  pleading  itself. 

The  recent  decision  of  Ord  v.  Ord,  [1923]  2 K.B.  432,  shews  how 
vital  a matter  it  is  that  the  exact  issues  to  be  tried  should  be 
definite.  In  that  case  a second  action  was  permitted  because  the 
vagueness  of  the  pleadings  precluded  the  defence  of  res  judicata. 

Appeal  dismissed  (Middleton,  J.,  dissenting). 
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Haygarth  v.  Webb. 

Principal  and  Agent — Agent’s  Commission  on  Sale  of  Land — Statute  of 
Frauds , sec.  IS  ( 6 Geo.  V.  ch.  24,  sec.  19,  and  8 Geo.  V.  ch.  20,  sec. 
58) — Agreement  to  Pay  Commission — Separation  from  Sale-agree- 
ment. 


Section  13  of  the  Statute  of  Frauds,  as  enacted  in  1916  by  6 Geo.  V. 
ch.  24,  sec.  19,  and  amended  in  1918  by  8 Geo.  V.  ch.  20,  sec.  58, 
requires  that  the  agreement  upon  which  an  action  for  commission  for 
the  sale  of  real  property  is  brought  shall  be  in  writing  separate  from 
the  sale-agreement  and  signed,  etc.:— 

Held,  that  the  agreement  to  pay  a commission,  in  order  to  be  separate 
from  the  sale-agreement,  need  not  be  on  a separate  piece  of  paper. 
Davis  y.  Beggs  (1919),  46  O.L.R.  169,  referred  to. 

The  plaintiff,  a real  estate  broker,  sued  the  defendant  in  the 
County  Court  of  the  County  of  York  for  a commission  on  the  sale 
of  land  for  the  defendant. 

The  action  was  tried  by  Denton,  Jun.Co.C.J.,  without  a 
jury,  and  at  the  conclusion  of  the  hearing  he  gave  judgment  for 
the  plaintiff  for  $245.  His  reasons  for  judgment  were,  in  part,  as 
follows : — 

There  is  no  doubt  that  the  plaintiff  sold  the  defendant’s 
property  for  him — in  other  words,  that  the  property  was  sold 
through  his  intervention.  He  brought  the  vendor  and  the  purchaser 
together,  and  they  signed  a contract  to  sell  and  to  purchase  property 
for  the  agreed  amount,  $7,000.  The  purchaser,  Scullthorpe,  gave 
a cheque  for  $200,  the  deposit  mentioned  in  the  agreement. 
At  the  same  time,  the  agent  took  the  form  of  offer  to 
purchase  from  Scullthorpe  to  Webb.  Webb  accepted  that  offer, 
and  then  in  a separate  part  of  the  same  paper,  below  a dotted  line, 
which  permits  of  the  latter  part  being  easily  torn  from  the  former, 
there  is  a separate  contract  between  the  plaintiff  and  the  defendant. 
Webb  agrees  to  pay  Haygarth  three  and  a half  per  cent,  on  the 
sale  of  the  property.  The  purchaser,  Scullthorpe,  refused  to  carry 
out  the  sale,  on  the  ground,  as  he  put  it,  that  there  was  misrepre- 
sentation by  the  agent.  The  $200  cheque  was  handed  to  Webb, 
and  he  sued  Scullthorpe  upon  it.  Scullthorpe  set  up  the  defence 
that  the  property  had  been  misrepresented  to  him.  In  that  action 
judgment  was  given  for  Webb  for  $200.  Webb  has  collected  that 
money  and  has  it  to-day,  less  whatever  he  had  to  pay  his  solicitor. 

Haygarth  now  sues  for  commission,  and  the  first  defence  is  that 
he  did  not  procure  a purchaser  of  the  property  ready  and  willing 
to  carry  out  the  purchase.  I find,  upon  the  evidence,  that  the 
plaintiff  did  procure  a purchaser  who  was  ready  and  willing  to 
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carry  out  the  purchase.  The  purchaser  himself  stated  that  he  was 
perfectly  able  to  carry  it  out,  but  thought  that  the  property  had 
been  misrepresented  to  him.  It  was  found  in  the  other  case,  and 
I find  here,  that  theTe  was  no  misrepresentation,  and  that  Scull- 
thorpe  had  no  ground  of  complaint. 

Another  defence  was  that  the  contract  to  pay  the  commission 
was  “ three  and  a half  per  cent,  on  sale  of  the  property and,  as 
the  sale  did  not  go  through,  no  commission  was  owing. 

Upon  the  evidence  and  upon  the  authority  of  Smith  v.  Barff 
(1912),  27  O.L.R.  276,  the  “ sale  of  the  property”  mentioned  in 
the  contract  meant  the  entering  into  of  a binding  agreement  for 
the  sale  and  purchase  of  the  property,  and  the  earning  of  the  com- 
mission was  not  contingent  upon  the  actual  sale  being  carried 
through. 

The  next  defence  set  up  was  that  the  contract  to  pay  a com- 
mission was  not  separate  from  the  sale-agreement  so  as  to  comply 
with  sec.  13  of  the  Statute  of  Frauds,  as  enacted  by  (1916)  6 Gieo. 
Y.  ch.  24,  sec.  19,  and  amended  by  (1918)  8 Greo.  Y.  ch.  20,  sec.  58.* 
In  that  connection  and  on  that  point  Davis  v.  Beggs  (1919),  46 
O.L.R.  169,  is  of" considerable  interest. 

I hold  in  this  case  that  the  contract  between  the  plaintiff  and 
the  defendant  Webb  is  separate  from  the  sale-agreement,  although 
not  on  a separate  piece  of  paper. 

Those  are  the  only  points  raised  in  the  defence,  and  I give 
judgment  for  the  plaintiff  for  the  amount  claimed  and  costs  of  the 
action,  and  I am  more  reconciled  to  that  view  because  the  defendant 
has  collected  from  the  purchaser  and  has  in  his  possession  now 
almost  enough  to  pay  this  commission. 

The  defendant  appealed  from  the  judgment  of  the  County 
Court. 

June  8.  The  appeal  was  heard  by  Riddell,  Latcheord,  Middle- 
ton,  and  Logie,  JJ. 

A.  C.  Heighington , for  the  appellant. 

J.  H.  Bone , for  the  plaintiff,  respondent. 

* The  section  as  amended  is  as  follows:  — 

13. — (1)  No  action  shall  be  brought  to  charge  any  person  for  the 
payment  of  a commission  or  other  remuneration  for  the  sale  of  real 
property  unless  the  agreement  upon  which  such  action  shall  be  brought 
shall  be  in  writing  separate  from  the  sale-agreement  and  signed  by  the 
person  so  to  be  charged  therewith  or  some  person  thereunto  by  him 
lawfully  authorised. 

(2)  This  section  shall  come  into  force  on  the  1st  day  of  January, 

1917. 

The  words  in  italics  were  added  by  the  amending  Act  of  1918. 
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At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  delivered  by  Riddell,  J. : — A number  of  objections,  more  or 
less  trivial,  were  urged  by  the  appellant,  but  the  chief  objection 
was  that  the  agreement  to  pay  commission  was  not  on  a separate 
piece  of  paper,  thus  raising  the  question  which  we  did  not  decide 
in  Davis  v.  Beggs , 46  O.L.R.  169. 

We  find  no  justification  in  the  statute  for  the  requirement 
that  the  agreement  to  pay  shall  be  expressed  upon  a piece  of  paper 
physically  separate  from  the  piece  of  paper  upon  which  the  sale- 
agreement  is  expressed. 

“ The  agent  to  succeed  must  have  (1)  an  agreement,  (2)  in 
writing,  (3)  separate  from  the  sale-agreement.  An  agreement, 
not  a mere  understanding;  not  merely  an  oral  agreement,  but  an 
agreement  in  writing;  and  that  agreement  separate  from  the  sale- 
agreement:”  46  O.L.R.  at  p.  174.  “ The  agreements  must  be  so 

separate  that  the  land-owner  is  not  obliged  to  sign  both  when 
signing  one,  and  he  is  not  obligated  to  pay  a commission  on  penalty 
of  not  having  a contract  for  sale”  (p.  175). 

There  is  no  statutory  requisite  and  of  course  none  at  the  common 
law  to  have  pieces  of  paper  physically  separated  upon  which  the 
two  agreements  are  written : and  we  cannot  make  such  a requisite. 

' In  the  present  case  the  agreement  for  sale  ends  on  the  upper  part 
of  the  page — then  there  is  a line  of  dashes  across  the  page 


and  below  is  found  the  agreement  to  pay  commission. 

We  think  the  statute  (1918)  8 Geo.  Y.  ch.  20,  sec.  58,  is  satis- 
fied; the  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Great  Lakes  Steamship  Co.  v.  Maple  Leaf  Milling  Co. 

Limited. 

Ship — Damage  to  Vessel  Lying  at  Dock  of  Milling  Company — G-overn- 
ment  Harbour — Obstruction  on  Floor  of — Invitation — Implied  Con- 
tract-Liability— Delay  in  Unloading  Ship — Breach  of  Contract — 
Natural  and  Probable  Result — Contemplation  of  Danger— Damages. 

The  judgment  of  Middleton,  J.,  52  O.L.R.  222,  was  reversed  (Hodgins, 
J.A.,  dissenting). 

Held , by  the  majority  of  the  Court,  that  the  defendants  were  not  liable 
for  the  condition  of  the  harbour,  nor  because  of  their  delay  in 
’ unloading  the  vessel — the  damages  sustained  were  not  the  natural 
and  probable  result  of  their  breach  of  the  contract 
Review  of  the  authorities. 

The  Moorcock  (1889),  14  P.D.  64,  and  The  Bearn,  [1906]  P.  48,  distin- 
guished. 

The  Empress,  [1923]  P.  96,  approved. 
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Per  Hodgins,  J.A.: — The  defendants  were  liable  for  breach  of  contract 
in  not  lightering  the  vessel  immediately  on  its  arrival  in  the  harbour, 
and  the  delay  was  the  cause  of  its  being  exposed  to  the  anticipated 
danger  arising  from  the  fall  of  the  water  in  the  harbour  and  its 
being  damaged  thereby. 

(2)  The  facts  of  the  case  brought  it  within  the  doctrine  laid  down  in 
The  Moorcock,  and  the  defendants  were  liable  because  they  did  not 
ascertain  the  state  of  the  berth  from  time  to  time,  or,  failing  that, 
warn  the  invited  vessel. 

(3)  The  defendants  were  liable  for  the  full  damage  caused  by  the 
anchor.  The  extent  of  the  damage  being  greater  than  was  antici- 
pated did  not  make  it  remote  in  point  of  law. 

Per  Ferguson,  J.A.: — The  defendants’  liability  and  duty  should  be 
determined  by  reference  to  the  law  governing  invitation  rather  than 
by  that  governing  implied  contract;  but,  if  the  law  to  be  applied  was 
that  governing  implied  contract,  the  defendants  could  not,  in  the  cir- 
cumstances of  the  case,  be  said  to  have  undertaken  a greater  duty 
than  to  act  reasonably  and  to  warn  the  plaintiffs  against  known 
dangers  or  dangers  which  they  as  reasonable,  prudent  men,  acting 
reasonably,  ought  to  have  known  of.  In  both  cases  the  question  to 
be  determined  is  one  of  fact  rather  than  one  of  law. 

An  appeal  by  the  defendants  from  the  judgment  of  Middleton, 
J.,  52  O.L.R.  222. 

March  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellant. 

Gideon  Grant , K.C.,  and  D.  Inglis  Grant , K.C.,  for  the  plain- 
tiffs, respondents. 

June  11.  Meredith,  C.J.O.: — This  is  an  appeal  from  the 
judgment,  dated  the  19th  April,  1923,  pronounced  by  Middleton,  J., 
after  the  trial  before  him  sitting  without  a jury  at  Toronto  on  the 
previous  28th  March,  1922. 

The  question  for  decision  is  as  to  the  liability  of  the  appellants 
to  answer  in  damages  for  the  injury  sustained  by  a vessel  of  the 
respondents  which  was  engaged  in  delivering  a cargo  of  wheat  into 
an  elevator  of  the  appellants,  and  was  for  that  purpose  anchored 
or  tied  up  at  a dock,  owned  by  the  Government  of  Canada,  and  in 
proximity  to  which  the  elevator  was  situate. 

The  principal  facts  are  stated  in  the  reasons  for  judgment  of 
my  brother  Middleton,  and  it  is  unnecessary  for  me  to  restate  them 
in  detail.  It  will  suffice  to  say  that  the  injury  to  the  vessel  was 
caused  by  the  bottom  of  it  coming  in  contact  with  an  anchor  which 
lay  on  the  bottom  of  the  harbour.  When  it  was  dropped  there  or 
how  it  came  to  be  dropped  was  not  shewn ; neither  those  in  charge 
of  the  vessel  and  its  unloading  nor  the  appellants  knew  or  had 
reason  to  know  that  the  anchor  was  there ; in  chartering  the  vessel 
it  was  stipulated  that  it  should  be  unloaded  promptly,  so  that  the 
risk  of  the  vessel  grounding  if  the  water  in  the  harbour  should  be 
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lowered  owing  to  a certain  condition  of  the  wind,  which  might  be. 
expected  at  that  time  of  the  year,  might  not  be  rnn ; the  appellants 
delayed  the  unloading  beyond  the  time  at  which  it  should  have 
been  accomplished,  at  all  events  sufficiently  to  leave  enough  water 
in  the  harbour  to  float  the  vessel  if  a lowering  of  the  water  should, 
as  it  did,  occur ; and  the  delay  would  not  have  caused  any  mishap 
if  the  anchor  had  not  lain  at  the  bottom  of  the  harbour  and  under 
the  vessel  as  it  lay  at  the  dock. 

It  was  contended  by  the  respondents  that  the  conduct  of  the 
appellants  created,  in  the  circumstances,  an  obligation  on  their 
part  to  warrant  that  the  place  in’  which  the  vessel  was  required  to 
be  in  order  to  discharge  the  cargo  was  safe  for  that  purpose,  or  at 
all  events  that  the  appellants  are  liable  for  the  loss  because,  as  it 
is  alleged,  no  injury  would  have  been  done  to  the  vessel  if  there 
had  not  been  the  delay  in  unloading  her. 

The  solution  of  the  main  question  .depends  upon  whether  the 
obligation  of  the  appellants  was  in  effect  a warranty  that  the  place 
of  unloading  was  a safe  place  for  that  work,  or  whether  it  was  only 
to  exercise  reasonable  care  in  directing  those  in  charge  of  the  vessel 
to  the  place  where  it  was  to  go,  to  direct  them  to  a place  to  which 
they  might  safely  go  and  remain  until  the  cargo  was  discharged. 

The  learned  Judge  held,  in  accordance  with  the  contention  of 
the  respondents,  that  it  was  the  duty  of  the  appellants  to  make 
sure  that  the  condition  of  the  harbour  at  the  place  of  unloading  was 
safe  for  that  purpose,  and  that,  having  invited  those  in  charge  of 
the  vessel  to  station  it  where  it  was  when  it  met  with  the  injury, 
the  appellants  warranted  that  that  place  was  a safe  one  in  which 
to  lie  while  discharging  the  cargo. 

If  the  law  be  as  has  been  held  by  my  brother  Middleton,  it 
differs  from  the  law  applicable  in  ordinary  cases,  which  is  that  one 
who  invites  another  to  come  on  his  premises  for  the  purpose  of  his 
business  is  not  an  insurer  that  he  may  safely  go  there,  but  is  liable 
only  “ to  use  reasonable  care  to.  prevent  damage  from  unusual  danger 
which  he  knows  or  ought  to  know.”  , 

It  may  be  that  the  law  should  be  different  where  the  way  to  be 
used  is  in  the  water,  because  the  person  invited  cannot  see  for 
himself  whether  it  is  safe  to  use  it. 

The  latest  case  dealing  with  the  question  we  have  to  determine 
is  The  Empress , [1923]  P.  96,  in  which  Hill,  J.,  reviewed  the 
previous  cases.  In  that  case  the  complaint  was  that  the  vessel  was 
damaged  by  grounding  on  an  uneven  beach  at  Gosport,  and  it  was 
claimed  that  the  damage  was  caused  by  the  negligence  of  the 
defendants — the  Urban  District  Council  for  Gosport.  The  find- 
ings of  the  learned  Judge  were  that  the  vessel  sustained  some  dam- 
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age  “ by  reason  of  the  unevenness  of  the  ground,  and  that  the 
place  where  she  took  the  ground  was  not  reasonably  fit  for  her  to 
do  so ;”  and  that  “ the  defendants  did  not  fail  in  any  duty  which 
they  owed  to  the  plaintiffs”  (p.  99).  The  Urban  District  Council 
had  a contract  with  Messrs.  Brookes  Limited  for  the  supply  of 
stone  for  road-making  purposes  to  be  delivered  to  Gosport  Beach 
in  sailing  vessels,  and  the  contractors  had  contracted  with  the 
plaintiffs  for  the  carriage  of  the  stone  from  Alderney  to  Gosport 
Beach — a shipment  was  made  of  116  tons  of  broken  granite  under 
a bill  of  lading  for  “ Gosport  Beach  as  ordered  ” to  the  order  of 
the  contractors,  and  the  defendants  took  delivery  of  the  stone  under 
that  bill  of  lading.  Gosport  Beach  is  a defined  place;  it  does  not 
mean  any  part  of  the  beach  at  Gosport,  but  a part  of  it  known  as 
Gosport  Beach  or  Gosport  Hard.  Before  the  3rd  April,  the 
“ Empress  ” had  brought  several  cargoes  of  stone  and  delivered  them 
on  Gosport  Beach  to  the  defendants,  who  were  in  process  of  re- 
claiming Gosport  Beach  and  converting  it  into  a promenade;  that 
involved  pile  driving.  The  “ Empress  ” arrived  off  Gosport  Beach 
on  the  3rd  April.  Her  master  formed  the  opinion  that  the  works 
in  process  made  it  impossible  or  difficult  for  him  to  bring  his  ship 
into  Gosport  Beach,  and  so  told  the  defendants’  road  surveyor, 
whose  duty  it  was  to  take  delivery  of  the  stone.  In  the  result  it 
was  arranged  between  them  that  the  vessel  should  discharge  on  to 
a wharf  belonging  to  Messrs.  Ratsey  & Lapthorn,  known  as  Ratsey’s 
Wharf,  and  that  the  defendants  should  take  delivery  there  on  the 
following  morning.  The  same  day  the  “ Empress  ” proceeded  to 
Ratsey’s  Wharf  and  made  fast.  The  master,  who  lived  in  Ports- 
mouth, went  home  for  the  night;  on  the  next  morning  he  returned 
to  the  vessel  and  found  that  she  had  a good  deal  of  water  in  her ; 
she  had  grounded  at  low  water  and  was  injured,  the  damage  being 
caused,  as  Hill,  J.,  found,  “by  the  nature  of  the  berth,  and  was 
caused  on  this  occasion,  and  that  the  ground  was  in  fact  not  such 
that  the  loaded  barge  could  safely  lie  upon  it”  (p.  100).  The 
learned  Judge  pointed  out  that  the  defendants  had  no  control  over 
the  ground  on  which  the  vessel  lay,  and  not  even  the  control  of  a 
riparian  owner,  and  that  the  wharf  was  not  theirs.  The  defendants, 
he  held,  owed  the  plaintiffs  no  duty  to  make  the  berth  safe,  and  he 
quoted  the  passage  from  the  judgment  of  Bowen,  L.J.,  in  The 
Moorcock  (1889),  14  P.D.  64,  70,  in  which  the  following  language 
of  Holt,  C.  J.,  was  quoted  by  the  Lord  Justice : “ It"  would  be 

unreasonable  to  charge  persons  with  a trust  further  than  the  nature 
of  the  thing  puts  it  in  their  power  to  perform”.  He  then  said: 
“ Nor  were  the  defendants,  like  the  harbour  trustees  in  The  Bearn, 
[1906]  P.  48,  a public  body  with  a statutory  duty,  nor  were  they 
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persons,  like  the  defendants  in  The  Moorcock  or  the  railway  com- 
pany in  The  Bearn , who,  owning  the  premises,  invited,  for  profit  to 
themselves,  another  to  come  to  their  premises.”  The  learned  Judge 
said  that  he  could  not  find  that  the  defendants  invited  the 
“ Empress  ” to  go  to  Ratsey*s  Wharf,  and  he  held  that,  even  if  the 
defendants  had  invited  her  to  go  there,  there  was  no  breach  of  duty ; 
that  neither  the  master  nor  the  defendants  were  aware  of  the 
inequalities  of  the  ground,  and  there  was  nothing  to  put  the  defend- 
ants upon  inquiry  as  to  the  safety  of  the  berth,  and  he  summed  up 
the  result  as  follows  (p.  101)  : “ Put  at  the  highest  for  the  plain- 
tiffs, the  present  case  is  one  in  which  the  defendants  invited  the 
plaintiffs  to  ground  a ship  upon  premises  belonging  to  neither  of 
them  which  contained  a trap  which  neither  of  them  knew  of  nor 
had  reason  to  suspect.” 

The  Moorcock  is,  I think,  distinguishable  from  the  case  at  bar : 
there  the  defendants,  who  were  wharfingers,  had,  in  consideration  of 
charges  for  landing  and  storing  the  cargo,  agreed  to  allow  the 
plaintiff,  who  was  a shipowner,  to  discharge  his  vessel  at  the 
defendants*  jetty,  which  extended  into  the  river  Thames,  where 
the  vessel  must  necessarily  ground.  The  bed  of  the  river  adjoining 
the  jetty  was  vested  in  the  Conservators,  and  the  defendants  had 
no  control  over  it,  and  had  taken  no  steps  to  ascertain  whether  it 
was  or  was  not  a safe  place  for  the  vessel  to  lie  upon.  The  vessel, 
on  grounding,  sustained  damage  from  the  uneven  condition  of  the 
bed  of  the  river  adjoining  the  jetty.  The  ground  on  which  it  was 
held  that  the  defendants  were  liable  was  because  the  use  of  their 
premises  by  the  plaintiff  could  not,  under  the  cicumstances,  be  had 
without  the  vessel  grounding,  and  the  defendants  must,  therefore, 
he  deemed  to  have  impliedly  represented  that  they  had  taken  reason- 
able care  to  ascertain  that  the  bottom  of  the  river  adjoining  the 
jetty  was  in  such  a condition  as  not  to  cause  injury  to  the  vessel. 

That  was  not  the  case  of  the  vessel-owner  being  a mere  invitee, 
but  a case  in  which,  for  valuable  consideration,  the  vessel-owner 
had  acquired  the  right  to  use  the  jetty  for  the  purpose  of  mooring 
his  vessel  and  discharging  the  cargo  from  it. 

As  I understand  the  Bearn  case,  the  railway  company  were  the 
owners  of  the  wharf  alongside  which  they  had  invited  the  vessel- 
owner,  for  profit  to  themselves,  and  as  owners  of  -the  wharf  the 
company  had  the  opportunity  of  ascertaining  the  condition  of  the 
berth,  and  should  therefore  have  either  satisfied  themselves  that 
it  was  reasonably  fit  or  warned  those  in  charge  of  the  vessel  that 
they  had  not  done  so. 

In  the  Bearn  case  the  railway  company  had  a statutory  right  to 
charge  and  did  charge  the  owners  of  merchandise  a reasonable  sum 


LIV.] 


ONTARIO  LAW  REPORTS. 


179 


for  goods  loaded  or  unloaded  or  warehoused  at  the  wharf,  and,  as 
was  said  by  Bargrave  Deane,  J.  (p.  62),  the  railway  company 
“ have  a duty  imposed  upon  them,  by  reason  of  the  fact  that  they 
are  allowed  to  make  charges  there  by  inviting  vessels  for  reward 
to  come  to  their  wharf,  to  see  that  the  berth  where  these  vessels 
are  to  lie,  it  being  a berth  at  which  vessels  have  to  take  the  ground 
at  low  water,  is  fit  and  proper  for  a vessel  to  take  the  ground  on.” 

There  is  a wide  distinction  between  a case  where  the  owner  of 
a wharf  lets  for  hire  the  use  of  it  and  a case  such  as  the  one  at  bar 
where  the  defendants  owned  neither  the  harbour  nor  the  dock,  but 
merely  contracted  for  the  delivery  of  the  vessel's  cargo  at  a dock  in 
proximity  to  their  elevator. 

If  the  defendants  are  liable  for  the  condition  of  the  harbour, 
why  not  for  the  condition  of  the  waterway  from  the  place  at  which 
the  grain  was  loaded  on  the  vessel  and  the  place  where  the  cargo 
was  to  be  discharged  ? It  seems  to  me  that  it  would  be  a startling 
thing  to  hold  that  a merchant  who  ships  goods  to  a port,  be  it 
Toronto  or  Montreal,  impliedly  undertakes  that  the  port  facilities 
are  such  that  they  may  be  used  without  danger  to  the  vessel,  and 
that,  too,  although  he  may  have  no  reason  to  suspect  that  the  con- 
trary is  the  case. 

The  case  at  bar  is  not  unlike  in  its  facts  to  the  Empress  case; 
and,  agreeing  as  I do  with  the  views  expressed  by  Hill,  my  con- 
clusion is  that  the  appellants  did  not  fail  in  any  duty  which  they 
owed  to  the  respondents. 

The  other  question  is  as  to  the  liability  of  the  appellants  because 
of  their  delay  in  unloading  the  vessel.  I am  unable  to  see  upon 
what  ground  they  can  be  made  liable.  Assuming  that,  if  there  had 
not  been  the  delay,  and  that  the  vessel  had  been  lightered  so  that 
it  could  float  in  safety  when  the  water  became  low,  or  could  have 
proceeded  to  its  winter  quarters  before  the  water  fell,  the  danger 
against  which  the  respondents  desired  to  guard  themselves  was  not 
the  danger  with  which  they  actually  met,  but  what  the  parties  con- 
templated was  that  the  bottom  was  an  even  one  and  that  the  risk 
that  would  be  run  if  the  water  fell  so  low  that  the  vessel  would 
rest  on  the  bottom  of  the  harbour  was  injury  from  that  cause,  and 
injury  by  the  vessel  striking  an  anchor  lying  on  the  bottom  wa? 
not  in  the  contemplation  of  the  parties;  and,  therefore,  I think  the 
damages  sustained  were  not  the  natural  and  probable  result  of  the 
appellants*  breach  of  the  contract. 

For  these  reasons^  I would  allow  the  appeal  and  dismiss  the 
action,  both  with  costs. 
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Ferguson,  J.A.  (after  stating  the  facts  and  quoting  from  the 
reasons  for  judgment  of  Middleton,  J.)  : — The  first  question  to 
be  determined  is,  what  duty  the  defendant  company  owed  to  the 
plaintiff  company  in  reference  to  the  berth.  The  contract  between 
the  parties  is  not  a dockage  contract,  as  was  the  case  in  The  Moor- 
cock, but  is  a contract  to  carry  and  deliver  grain  at  the  defendants’ 
elevator  at  Port  Colborne.  The  writing  does  not  contain  any 
express  stipulation  as  to  the  safety  of  the  berth  to  which  the  plain- 
tiffs’ vessel  was  by  the  contract  required  to  proceed  and  to  which  it 
was  on  the  9th  December  dieeted  by  the  defendants’  superintend- 
ent. As  I read  it,  the  Moorcock  case  was  decided  on  the  principle 
of  implied  contract  or  warranty,  and  in  the  case  at  bar  we 
must  consider  and  determine  what,  if  any,  duty  or  obligation  must 
the  parties  to  the  contract  have  intended  should  be  assumed  by  the 
defendants  in  reference  to  the  safety  of  the  berth.  In  Halsbury’s 
Laws  of  England,  vol.  7,  p.  512,  para.  1035,  the  law  in  reference 
to  the  factors  to  be  considered  by  the  Court  when  determining 
what  terms  are  to  be  implied  is  stated  in  these  words : — 

“ In  construing  a contract,  a term  or  condition  not  expressly 
stated  may,  under  certain  circumstances,  be  implied  by  the  Court, 
if  it  is  clear  from  the  nature  of  the  transaction  or  from  something 
actually  found  in  the  document  that  the  contracting  parties  must 
have  intended  such  a term  or  condition  to  be  part  of  the  contract 

between  them.  Such  an  implication  must  in  all  cases  be  founded 

on  the  presumed  intention  of  the  parties  and  upon  reason,  and  will 
only  be  made  when  it  is  necessary  in  order  to  give  the  transaction 
that  efficacy  that  both  parties  must  have  intended  it  to  have.  . . . 
If  there  is  any  reasonable  doubt  whether  the  parties  did  intend  to 
enter  into  such  a contract  as  is  sought  to  be  enforced,  the  document 
should  be  looked  at  and  all  the  surrounding  circum- 
stances considered,  and  if  the  document  is  silent  and 

there  is  no  bad  faith  on  the  part  of  of  the  alleged  promisee 
( ? promisor),  the  Court  ought  to  be  extremely  careful  how  it  implies 
a term.  It  is  not  enough  to  say  that  it  would  be  reasonable  to  make 
a particular  implication,  for  a stipulation  ought  not  to  be  imported 
into  a written  contract  unless  on  considering  the  whole  matter  in 
a reasonable  manner  it  is  clear  that  the  parties  must  have  intended 
that  there  should  be  the  suggested  stipulation.  ...  In  every  case 
the  question  whether  an  implication  ought  or  ought  not  to  be  made 
will  depend  on  the  particular  facts.” 

In  Moriarty  v.  Regent’s  Garage  Co.,  [1921]  2 K.B.  766,  at  p. 
780,  Scrutton,  L. J.,  .said : — 

“ I am  not  going  to  recite  the  law  of  implied  agreement,  it  has 
been  done  too  often  in  this  Court.  I was  relieved  that  no  counsel 
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before  us  cited  The  Moorcock , because  we  are  getting  a little  tired 
of  The  Moorcock,  but,  as  I understand  the  law,  it  does  not  imply 
an  agreement  because  it  thinks  it  was  reasonable  for  ’the  parties  to 
make  such  an  agreement,  it  only  does  so  if  it  is  a necessary  conse- 
quence from  the  facts  proved;  so  necessary  that  if  the  parties  had 
been  asked,  * What  are  you  going  to  do  if  so  and  so  happens  ? * they 
would  both  have  replied,  ‘ It  was  so  obvious  that  both  of  us  never 
thought  of  mentioning  that/”  And  Younger,  L.J.  (p.  783), 
entirely  agrees  with  what  Scrutton,  L.J.,  has  just  said  as  to  the 
implication  of  a term  in  the  agreement  there  in  question. 

In  L.  French  and  Co.  Limited  v.  Leeston  Shipping  Co.  Limited 
(1921),  37  Times  L.R.  850,  [1921]  W.N.  296,  [1922]  W.N.  93, 
all  tho  Courts  refused  to  imply  a stipulation  in  a contract,  though 
in  the  circumstances,  at  least  from  the  standpoint  of  one  of  the 
contracting  parties,  it  might  seem  reasonable  to  make  the  implica- 
tion. 

In  our  own  Courts  see  LeSueur  v.  Morang  & Co.  Limited 
(1910),  20  O.L.R.  594,  Morang  & Co.  v.  LeSueur  (1911),  45  Can. 
S.C.R.  95. 

How  let  us  apply  these  principles  to  the  facts  and  circumstances 
of  the  case,  particularly  to  the  fact  that  under  the  contract  and 
evidence  the  plaintiffs*  steamship,  the  “ Dunn,”  was  expected  to 
proceed  to  a public  wharf  owned  by  the  Government  of  Canada; 
that  the  defendants*  elevator  was  situated  on  the  Government  dock 
or  wharf;  that  by  the  lease  of  the  ground  on  which  the  defendants 
had  erected  the  elevator  the  defendants  were  permitted  to  use  the 
wharf  and  berth  along  with  the  rest  of  the  public ; that  in  unload- 
ing a vessel  into  their  elevator  which  stood  20  feet  back  from  the 
water’s  edge  or  outside  edge  of  the  dock,  they  used  a leg  or  spout 
extending  from  their  elevator  across  the  Government  land  and  dock 
to  the  steamship ; that  before  entering  into  the  contract  the  parties 
considered  the  depth  of  the  water,  the  draft  of  the  vessel,  and  the 
possibility  of  weather  conditions  lowering  the  water  so  that  the 
vessel  might  be  grounded,  and  contracted  specially  in  reference 
thereto;  that  the  contract  was  made  at  Winnipeg,  more  than  1,000 
miles  away  from  the  place  of  delivery;  that  all  parties  to  the  con- 
tract knew  that  the  boat  was  to  be  docked  in  a Government  harbour 
and  at  a Government  dock,  and  also  knew  the  normal  depth  of  the 
water  in  the  berth,  and  were  alive  to  the  fact  that  at  certain  seasons 
and  in  certain  known  weather  conditions  the  water  might  be  tem- 
porarily lowered;  also  that  without  a special  examination  the 
defendants  could  not  discover  the  condition  of  the  bottom  or  the 
safety  of  the  berth  in  case  the  vessel  was  obliged  to  use  the  bottom 
as  a resting  place. 
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As  was  done  by  Scrutton,  L.J.,  in  the  Moriarty  case,  let  ns 
consider  what  answer  the  defendants  wonld  have  made  to  the  ques- 
tion, had  they  at  the  time  of  the  contract  been  asked,  “ What  is  to 
happen  in  case  there  is  an  obstruction  in  the  berth  which  renders  it 
unsafe  for  us  to  use  the  berth  or  to  settle  on  the  bottom.”  Would 
they  have  replied,  “ We  warrant  the  safety  of  the  berth  or  the  bot- 
tom,” or  “ We  will  inspect  and  advise  you  of  the  result  of  our 
inspection  ?”  I cannot  bring  myself  to  think  that  the  defendants 
would  have  made  any  such  answer.  I do  not  think  that  either  party 
contemplated  or  thought  that  the  defendants  did  warrant  the  con- 
dition of  the  berth  or  that  they  had  made  or  would'  make  an  inspec- 
tion. Had  the  question  arisen,  I think  they  would  have  made  the 
same  answer  as  the  def  endants*  superintendent  made,  that  is,  tell  the 
plaintiffs  of  the  normal  depth  of  the  water  as  they  knew  it  and  the 
way  the  berth  had  been  constructed  and  the  bottom  levelled,  and 
leave  it  to  the  plaintiffs  to  take  the  responsibility  as  to  whether  or 
not  they  would  allow  their  vessel  to  proceed  into  the  berth,  where 
it  might  settle  on  the  bottom. 

Circumstances  alter  cases,  and  it  does  not  follow  that  what  will 
be  implied  from  one  contract  in  one  set  of  circumstances  will  be 
implied  in  another  contract  in  a different  set  of  circumstances.  See 
opinion  of  Pollock,  C.B.,  in  Knight  v.  Gravesend  and  Milton  Water- 
work  Co.  (1857),  2 H.  & N.  6,  approved  in  Kelantan  Government 
y.  Duff  Development  Co.  (1923),  39  Times  L.R.  337,  340. 

The  Moorcock  case  arose  out  of  a contract,  the  essential  element 
of  which  was  dockage  and  safe  dockage.  The  defendant  was  the 
owner  of  the  dock,  and  he  contracted  with  the  plaintiffs  to  allow 
them  to  use  the  dock  and  to  receive  remuneration  for  that  use.  It 
was  essential  to  the  dockage  contract  that  the  berth  should  be  used, 
and  essential  in  the  user  of  the  berth  that  the  bottom  should  be 
used,  and  it  was,  to  my  mind,  a material  circumstance  in  that  case 
that  the  dock  was  situated  in  tide-water,  where  the  condition  of  the 
bottom  might  be.  readily  ascertained.  In  this  case  the  dock  does 
not  belong  to  the  defendants.  They  are  not  in  control  of  it  or  in 
control  of  the  berth,  and  they  are  not  entitled  to  occupy  or  control 
it  any  more  than  any  other  member  of  the  public  is  entitled  to  con- 
trol and  occupy  the  dock  and  berth.  The  contract  is  not  essentially 
a contract  for  safe  dockage,  but  is  a carrying  contract,  with  dockage 
as  an  incident  to  the  carrying  contract;  the  dock  is  not  situ- 
ated in  tide-water  but  in  water  that  only  varies  a few  feet  in 
depth  and  never  to  such  an  extent  as  to  expose  the  bottom,  that  is,  in 
water  in  which,  to  ascertain  the  condition  of  the  bottom  or  the  con- 
dition of  the  berth,  it  was  necessary  to  make  a special  investigation. 
The  Moorcock  case  seems  to  me  to  be  determined  on  an  implied 
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warranty  and  to  impose  upon  the  defendant  an  obligation  and 
duties  similar  to  those  imposed  upon  an  innkeeper  as  the  same  is 
discussed  in  Maclenan  v.  Segar,  [1917]  2 K.B.  325,  that  is,  a war- 
ranty that  the  berth  was  as  safe  for  the  docking  of  the  plaintiff’s 
vessel  as  reasonable  care  could  make  it,  and  warranted  except 
for  defects  or  dangers  which  could  not  have  been  discovered  by 
inspection  and  reasonable  care.  The  obligation  in  the  Moorcock 
case  seems  to  me  to  be  based  on  the  principles  applied  in  Francis 
v.  Cockrell  (1870),  L.R.  5 Q.B.  501.  In  the  Bearn  case,  relied 
upon  by  the  trial  Judge,  there  was  no  express  contract  between  the 
railway  company  and  the  plaintiffs,  but  there  the  railway  company 
owned  the  dock  and  as  owners  invited  the  vessel  to  moor  at  the 
dock  in  order  that  the  railway  company  might  earn  dockage  fees 
from  the  consignees  of  the  cargo.  I do  not  think  it  is  clear  that  in 
the  Bearn  case  the  Court  implied  a contract  that  imposed  upon  the 
defendant  the  same  contractual  obligations  as  were  implied  and 
imposed  in  the  Moorcock  case. 

I am  of  the  opinion  that  there  is  nothing  in  the  Moorcock  or 
the  Bearn  case  that  requires  us  as  a matter  of  law  to  hold  that,  in 
making  the  contract  or  in  inviting  or  directing  the  defendants’  vessel 
to  dock  at  the  berth  where  the  accident  occurred,  it  is  an  implied 
term  of  the  contract  that  the  berth  is  reasonably  safe  and  as  safe 
as  reasonable  effort  on  the  part  of  any  person  can  make  it,  so  as  to 
warrant  the  safety  of  the  berth,  except  as  to  latent  or  undiscover- 
able  defects,  or  that  the  defendants  have  inspected  it  or  will  inspect 
it.  Applying  the  general  principles  as  to  implied  terms,  as  laid 
down  in  the  authorities  I have  quoted,  I am  of  the  opinion  that  no 
greater  obligation  should  or  can  be  implied  than  that  the  defend- 
ants undertook  to  warn  the  plaintiffs’  vessel  against  any  danger 
they  knew  of  or  ought  to  have  known  of,  and  I am  strengthened  in 
this  view  by  the,  fact  that  in  their  pleadings  the  plaintiffs  put  their 
case  in  this  way. 

I am  of  opinion  that,  if  the  defendants  assumed  any  obligation 
in  reference  to  the  berth,  the  measure  of  it  must  be  determined  by 
reference  to  the  law  governing  invitation  to  use  property  not 
owned  nor  controlled  by  the  invitor,  and  by  the  measure  applied 
* in  the  recent  case  The,  Empress,  [1923]  P.  96,  rather  than  by 
the  law  and  measure  applied  in  Indermaur  v.  Dames  (1866-7), 
L.R.  1 C.P.  274,  L.R.  2 C.P.  311,  which  case,  in  my  view,  is  based 
upon  invitation  coupled  with  occupancy  and  control  of  the  premises 
to  be  used,  or  by  reference  to  the  law  and ‘measures  applied  in 
Francis  v.  Cockrell  or  the  Moorcock  case,  both  of  which,  as  I read 
them,  were  determined  by  reference  to  the  law  governing  implied 
contract  arising  out  of  control  of  property.  If  I be  right  in  the 
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opinion  that  the  defendants’  liability  and  duty  should  be  determined 
by  reference  to  invitation  law  rather  than  contract  implied  out  of 
invitation  to  use  property  owned  or  controlled  by  the  invitor,  it 
may  be  that  the  obligation  should  be  greater  than  Mr.  Justice 
Hill  suggested  in  the  Empress  case,  but  it  cannot  on  invita- 
tion law  be  put  higher  than  the  obligation  found  in  Indermaur 
y.  Dames , i.e.,  a duty  to  warn  and  protect  the  plaintiffs  against 
hidden  dangers  of  which  the  defendants  knew  or  ought  to  have 
known.  If,  however,  I be  wrong,  and  the  law  to  be  applied  is 
that  governing  implied  contract,  it  seems  to  me  the  defendants 
cannot,  in  the  circumstances  of  this  case,  be  said  to  have  undertaken 
a greater  duty  than  to  act  reasonably  and  to  warn  the  plaintiffs 
against  known  dangers  or  dangers  they  as  reasonable,  prudent  men, 
acting  reasonably,  ought  to  have  known  of. 

In  both  cases  the  question  to  be  determined  is,  I think,  one  of 
fact  rather  than  one  of  law.  Considering  the  question  as  one  of 
fact,  and  keeping  in  mind  the  purpose  of  the  contract,  the  circum- 
stances surrounding  the  making  of  the  contract,  the  invitation,  and 
the  circumstances  under  which  it  was  issued,  and  particularly  that 
the  plaintiffs’  vessel  was  tied  up  in  the  Port  Colborne  harbour  for 
three  days  prior  to  the  accident,  during  which  time  the  plaintiffs’ 
captain  had  time  and  opportunity  to  become  acquainted  with  con- 
ditions, and  with  what  was  being  done  in  the  berth,  and  that  the 
captain  asked  what  would  happen  if  the  boat  grounded,  and  the 
fact  that  in  making  the  contract  the  parties  considered  the  safety 
of  the  harbour  and  contracted  specially  in  reference  thereto,  I am 
of  opinion  that  it  should  not  be  implied  from  the  contract  that  the 
defendants  contracted  that  they  had  made  an  inspection  to  ascer- 
tain the  safety  of  the  berth  or  would  make  an  inspection,  or  implied 
from  the  invitation  that  the  defendants  knew  the  condition  of  the 
berth,  or  would,  before  allowing  the  plaintiffs’  vessel  to  use  it, 
inspect  the  berth.  I do  not  think  that  the  circumstances  justify  a 
finding  or  inference  that  the  plaintiffs’  captain  thought  that  any 
inspection  had  been  or  would  be  made,  or  that  the  superintendent 
in  issuing  the  invitation  made  or  intended  to  make  any  representa- 
tion as  to  the  safety  of  the  berth  other  than  as  stated  in  his  answer 
to  the  captain’s  question.  I am  also  of  opinion  that  the  defendants 
did  not  act  unreasonably  or  negligently  in  inviting  the  vessel  into 
the  berth  without  having  made  an  inspection  when  they  had  no 
reason  to  suspect  the  danger. 

For  these  reasons”,  I am  of  the  opinion  that  the  learned  trial 
Judge  erred  in  determining  that  this  case  was  governed  by  the 
Moorcock  case  or  the  Bearn  case.  I think  this  case  is  distinguish- 
able from  those  cases  by  want  of  ownership  and  control  of  the 
berth  in  other  respects. 
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That  brings  ns  to  a consideration  of  the  other  gronnd  on  which 
the  plaintiffs  base  their  claim,  that  is,  damages  arising  from  breach 
of  the  contract  to  lighter  immediately  on  arrival.  I agree  with  the 
contention  that  this  term  was  inserted  to  prevent  or  guard  against 
grounding  by  reason  of  sudden  change  of  water-levels,  and  am  of 
the  opinion  that  the  vessel  was  not  lightered  immediately ; that  the 
change  in  water-level  caused  the  vessel  to  sink  on  the  anchor;  that 
the  damage  complained  ’of  was  the  result  of  the  vessel  being  lowered 
on  to  the  anchor;  but  I do  not  think  it  follows  that  the  damage 
resulting  from  the  vessel  settling  on  to  the  anchor  is  recoverable 
simply  because  damage  from  sinking  and  resting  on  the  bottom 
would  be  recoverable;  for,  in  my  opinion,  liability  or  non-liability 
turns  on  the  determination  of  the  question,  “ Are  the  damages  com- 
plained of  such  as  would  naturally  or  usually  result  from  the  boat 
taking  ground  in  that  berth,  or  were  they  the  result  of  some  unfore- 
seen danger  or  casualty  not  in  contemplation  of  the  parties  when 
making  the  contract  ? ” See  13  Corpus  Juris,  p.  639,  para.  712 ; 
also  Hadley  v.  Baxendale  (1854),  9 Ex.  341,  where  the  law  is 
stated  in  these  words  (p.  354)  : — 

“ Where  two  parties  have  made  a contract  which  one  of  them 
has  broken,  -the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.e.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.” 

In  Mayne  on  Damages,  9th  ed.,  p.  12,  the  learned  author  says 
that  Hadley  v.  Baxendale  lays  down  the  three  following  rules: 
“(1)  Damages  which  may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a breach  of  contract,  according  to  the  usual 
course  of  things,  are  always  recoverable.  (2)  Damages  which 
would  not  arise  in  the  usual  course  of  things  from  a breach  of  con- 
tract, but  which  do  arise  from  circumstances  peculiar  to  the  special 
case,  are  not  recoverable  unless  the  special  circumstances  are  known 
to  the  person  who  has  broken  the  contract.  (3)  Where  the  special 
circumstances  are  known,  or  have  been  communicated  to  the  person 
who  breaks  the  contract,  and  where  the  damage  complained  of 
flows  naturally  from  the  breach  of  contract  under  those  special  cir- 
cumstances, then  such  special  damage  must  be  supposed  to  have 
been  contemplated  by  the  parties  to  the  contract,  and  is  recoverable. 
A further  rule  is  implied,  viz.,  that  damage  which  cannot  be  con- 
sidered as  fairly  and  naturally  arising  from  breach  of  contract 
under  any  given  circumstances,  is  not  recoverable,  whether  those 
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circumstances  were  or  were  not  known  to  the  person  who  is  being 
charged.” 

Applying  these  rules  to  the  facts  of  the  case  at  bar,  I am  of  the 
opinion  that  if  the  damages  had  resulted  reasonably  and  naturally 
from  the  boat  grounding,  the  case  w*ould  fall  within  Hadley  v. 
Baxendale ; but,  in  my  opinion,  it  is  clear  that  the  damage  is  not 
the  natural  and  reasonably  probable  result  of  the  boat  grounding, 
but  is  the  result  of  the  presence  in  the  berth  of  the  anchor,  and, 
therefore,  the  result  of  some  unforeseen  danger  or  casualty  not  in 
contemplation  of  the  parties  when  making  the  contract. 

For  these  reasons,  I am  of  the  opinion  that  the  plaintiffs  have 
not  established  that  the  defendants  committed  a breach  of  warranty 
or  were  negligent  or  that  the  damages  are  the  natural  and  prob- 
able result  of  the  breach  of  the  contract  to  lighter  immediately, 
and  I would  allow  the  appeal  with  costs  and  dismiss  the  action  with 
costs. 

Hodgins,  J.A. : — The  “ Dunn  ” sailed  from  Fort  William  under 
a contract  or  charter-party,  exhibit  102,  dated  the  28th  November, 

1918,  which  reads  as  follows  : — 

“ Winnipeg  Chartering  Committee  Winnipeg,  Man.,  November 
28th,  1918.  391. 

“ Gentlemen  John  Dunn  Jr.  This  confirms  to  you 

charter  of  the  steamer  ‘ John  Dunn  Jr/  for  a full  and  complete 
load  of  wheat  at  Fort  William-Port  Arthur,  Ont.,  about  November 
30th,  1918,  for  a storage  load  to  Port  Colborne.  The  rate  of  freight 
from  Fort  William  to  Port  Colborne  to  be  six  cents  (6)  per  bushel 
of  wheat,  payable  in  American  exchange. 

“ It  is  your  option  to  store  grain  in  this  vessel  until  April  1st, 

1919,  if  desired,  but  not  later  than  this  date. 

“ Five  and  one  half  cents  (5%c.)  per  bushel  of  wheat  is  to  be 
paid  upon  the  arrival  of  the  vessel  at  Port  Colborne  on  the  com- 
plete cargo  as  loaded,  and  the  balance,  namely,  of  one  half  cent 
(%c.)  per  bushel  to  be  paid  when  the  cargo  is  finally  unloaded. 
On  arrival  of  the  steamer  at  destination,  it  is  to  be  lightered  to  a 
safe  winter  draft.  The  freight  on  the  lightered  quantity  to  be  the 
same  as  the  winter  storage  rate.  The  unloading  and  elevating 
charges  on  the  entire  cargo,  as  loaded,  to  be  at  the  regular  summer 
tariff  rate. 

"It  is  understood  that  you  are  to  pay  all  expenses  in  connection 
with  ice-work  and  moving  of  the  boat  while  she  is  at  Fort  William- 
Port  Arthur,  also  that  you  are  to  pay  any  ice-cutting  charges  and 
other  expenses  in  connection  with  moving  the  boat  while  she  is  in 
the  port  of  Port  Colborne.  On  arrival  of  the  vessel  at  Port  Col- 
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borne,  she  is  to  proceed  to  the  elevator  immediately  to  lighter,  and 
then  proceed  at  once  to  her  winter  berth. 

“ It  is  understood  that  we  will  cover  the  marine,  out-turn,  and 
storage  insurance.” 

The  bills  of  lading  on  the  shipment  of  grain  are  dated  the 
30th  November,  1918,  and  the  shipment  is  stated  to  be  subject  to 
all  the  terms  and  provisions  of  and  all  the  exemptions  from  lia- 
bility contained  in  the  Water  Carriage  of  Goods  Act.  Of  the 
cargo,  148,000  bushels  belonged  to  the  appellants,  and  were  con- 
signed to  them.  I am  satisfied,  from  a perusal  of  the  evidence, 
that  the  Winnipeg  Chartering  Committee,  in  making  this  contract, 
did  it  as  agents  for  the  respondents,  who  were  disclosed  principals, 
and  who  have  a right  to  take  the  benefit  of  the  contract. 

The  agreement  (exhibit  102)  was  entered  into  after  full  com- 
munication to  the  agent  of  the  appellants  that  the  water  in  Port 
Colborne  harbour  was  liable  to  be  affected  by  winds  at  that  season 
of  the  year  in  Lake  Erie,  and  to  be  suddenly  lowered  in  consequence. 

There  is  no  specific  provision  dealing  with  that  contingency 
made  in  exhibit  102,  but  there  is  as  to  speedy  lightering  on  arrival 
at  Port  Colborne. 

On  arrival  at  Port  Colborne  on  Friday  the  6th  December,  1918, 
at  noon,  the  - “ Dunn  ” found  two  vessels  ahead  of  her,  one,  the 
“ Riverton,”  loading  at  the  dock  to  which  the  “ Dunn  ” was  to  pro- 
ceed, and  the  “Reiss,”  waiting  for  her  turn  to  follow  the  “.River- 
ton.” In  consequence,  the  “ Dunn  ” had  to  wait  her  turn.  The 
superintendent  or  local  agent  of  the  appellants  told  Captain  Pierce 
that  he  could  not  lighter  the  “ Dunn  ” for  three  or  four  days,  and 
until  the  “ Reiss  ” had  finished,  but  that  he  expected  to  do  so  on 
Monday.  The  reason  was  that  the  appellants’  elevator  was  full, 
and  they  could  only  take  into  it  what  grain  they  could  grind  up 
each  day.  To  lighter  the  ship  to  15  feet  draught  would  have  taken 
six  hours.  The  “ Dunn  ” arrived  under  the  spout  as  soon  as  the 
“Reiss”  left,  and  tied  up  there  at  3 or  3.30  p.m.  on  Monday  the 
9th  December,  1918.  When  there  the  appellants’  superintendent 
told  the  captain  that  he  could  not  start  lightering  before  Thursday 
the  12th  December.  He  also  assured  him  that  in  case  the  water 
lowered,  and  let  him  on  the  bottom,  the  vessel  was  safe  as  tied  up, 
provided  she  was  not  moved,  the  bottom  being  chiselled,  etc. 

On  the  9th  December,  between  9 and  11  p.m.,  while  waiting  at 
the  dock  under  the  spout,  and  before  there  was  any  chance  of 
beginning  to  unload,  the  water  became  lowered  in  the  harbour  by 
about  two  feet,  due  to  a disturbance  somewhere  in  Lake  Erie,  as 
often  happened  in  this  harbour,  in  consequence  of  which  the 
“Dunn,”  which  was  drawing  19  feet  11  inches,  took  the  ground. 


App.  Div. 
1923. 


Great 

Lakes 

Steamship 

Co. 

v. 

Maple 

Leaf 

Milling  Co. 
Limited. 

Hodgins, 

J.A. 


188 


ONTARIO  LAW  REPORTS. 


[VOL. 

It  appears  that  some  time  previously,  and  without  the  knowledge 
of  any  one  concerned,  an  anchor  had  been  dropped  from  some 
vessel  and  rested  in  the  mud  near  enough  to  the  dock  side  to  pierce 
the  bottom  of  the  “ Dunn  ” when  she  settled,  and  to  damage  her 
cargo  by  the  letting  in  of  water.  For  these  damages  and  the 
expenses  consequent  on  the  accident  this  action  is  brought.* 

It  should  be  observed  that  under  the  lease  from  the  Dominion 
Government  to  the  appellants  of  the  dock  on  which  their  elevator 
is  erected  there  is  the  following  reservation: — 

“ Saving  and  excepting  therefrom  a strip  12  feet  in  width  by 
630  feet  in  length  along  the  west  side  of  dock  No.  1 ; a strip  12  feet 
in  width  by  200  feet  in  length  along  the  south  end  of  said  dock ; 
a strip  12  feet  in  width  by  630  feet  in  length  along  the  east  side 
of  said  dock;  a strip  20  feet  in  width  by  200  feet  in  length  along 
the  north  side  of  said  dock;  and  a strip  20  feet  in  width  by  200 
feet  in  length  along  the  face  of  the  we^t  pier,  as  shewn  tinted 
green  on  the  plan  hereto  annexed,  said  portion  tinted  green  to  be 
open  at  all  times  for  use  by  the  public  jointly  with  the  lessee.” 
Conditions  5 and  6 of  that  lease  read  as  follows  : — 

“5.  That  the  lessor,  his  servants  or  agents,  shall,  at  all  times  and 
for  all  purposes,  have  full  access  to  any  and  every  part  of  the  hereby 
leased  lands  and  premises. 

“ 6.  That  the  lands  and  premises  hereby  demised  shall  be  used 
for  the  purpose  of  erecting  thereon  an  export  flour  mill  with  an 
elevator  of  1,000,000  bushels  storage  capacity,  and  flour  and  pack- 
ing buildings  necessary  for  cooperage,  etc.,  and  for  no  other  pur- 
pose whatever.” 

Under  exhibit  102  the  actual  berth  to  which  the  “ Dunn  ” was 
to  go  on  arrival  was  designated,  namely,  the  dock  on  which  the 
appellants5  elevator  stood,  and  consequently  she  went  there  as  soon 
as  she  could.  To  reach  the  elevator  into  which  a certain  part  of 
the  cargo  belonging  to  the  appellants  was  to  go,  it  was  necessary 
to  tie  up  to  the  dock  in  question.  It  was  a dock  over  part  of  which 
the  public  had  rights  to  pass  and  repass  in  common  with  the  appel- 
lants, who  could  use  it  to  reach  their  elevator  and  to  overhang  it 
with  their  elevator  leg  or  spout.  But  it  was  not  wholly  their  dock. 
The  lease  reserved  as  public  property  the  outer  strip  of  12  or  20 
feet.  The  question  chiefly  argued  was,  whether,  in  naming  the 
berth  to  which  the  appellants  directed  the  vessel  to  go,  they  in 
effect  warranted  it  a safe  berth  in  which  the  vessel  might  safely 
lie  afloat  until  she  was  lightened ; or  whether,  the  dock  being  a 
public  one,  the  appellants  are  in  any  way  chargeable  with  responsi- 
bility for  what  happened  from  the  use  of  the  water  and  dock  facili- 
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ties  in  a public  harbour,  to  the  owners  of  which,  it  was  contended, 
the  respondents’  claim,  if  valid,  must  be  presented. 

The  learned  trial  Judge  has  held  the  appellants  liable,  upon  the 
view  that  they  had  invited  the  vessel  to  their  dock,  and  so  were 
responsible  because  there  was^  a hidden  danger  there  which  it  was 
their  duty  to  have  seen  and  to  remove,  or  to  have  warned  those  in 
charge  of  the  vessel. 

It  was  also  asserted  that  the  contract  had  been  made  with  special 
reference  to  the  conditions  known  to  exist  in  regard  to  Port  Colborne 
harbour,  that  is,  the  possibility  of  a fall  in  the  water  owing  to 
winds  on  Lake  Erie,  especially  at  that  time  of  year,  and  while  the 
harbour  was  likely  to  be  congested.  This  is  not  confined  to  local 
winds  only,  because  the  result  of  stormy  weather  some  distance  off 
affects  the  waters  of  this  and  other  harbours  on  the  lake.  On  this 
state  of  facts  it  was  argued  that  the  appellants  are  liable  for  the 
full  damages  suffered,  within  the  doctrine  of  Hadley  v.  Baxendale , 
9 Ex.  341,  354,  as  explained  in  later  cases,  for  breach  of  their  con- 
tract in  not,  *on  arrival,  admitting  the  “ Dunn  ” to  the  elevator 
berth  at  once,  and  lightering  the  vessel  immediately.  The  evidence 
of  Mr.  Hall,  acting  under  the  Board  of  Grain  Supervisors  of  Canada, 
is  to  the  effect  that  the  immediate  lightering  on  arrival  was  a con- 
dition of  the'  appellants  getting  the  vessel,  and  that  Macdonald, 
their  agent,  after  inquiry,  agreed  to  this  stipulation.  It  appears 
in  the  contract  in  the  following  words : “ On  arrival  at  Port  Col- 
bome  she  is  to  proceed  to  the  elevator  immediately  to  lighter,  and 
then  proceed  at  once  to  her  winter  berth.”  Owing  to  the  facts 
which  I mention  later  it  makes  no  difference  whether  the  word 
“ immediately  ” is  construed  as  being  applied  to  proceeding  to  the 
elevator  or  to  the  operation  of  lightering.  When  the  vessel  reached 
the  elevator  on  the  9th  December  at  3 to  3.30  p.m.,  she  was  draw- 
ing 19  feet  11  inches  and  20  feet  amidships,  where  there  was  a 
slight  “ belly.”  The  water  at  noon  on  that  day  was  21  feet,  accord- 
ing to  the  record  of  Mr.  Rame,  the  overseer  of  No.  2 division  of 
the  Welland  Canal,  stationed  at  Port  Colborne.  There  was  appar- 
ently one  foot  to  spare  then.  It  is  sworn  by  Captain  Pierce  that 
she  could  have  been  lightered  to  15  feet  in  about  6 hours,  or,  accord- 
ing to  Steed,  the  Jocal  manager  of  the  respondents,  in  10  hours. 
If  she  had  been  unloaded  at  once  on  arrival  under  the  spout,  she 
could  have  been  brought  down  to  15  feet  at  9.30  to  10  p.m.,  if  6 
hours  is  accepted,  a quite  safe  depth.  If  10  hours  is  taken,  then 
by  9.30  p.m.  she  would  have  had  3 feet  less  draught.  This  would 
have  meant  safety,  because  the  obstruction,  the  anchor,  is  said  to 
have  stuck  up  above  the  ground  two  feet,  a height  which  is  some- 
what verified  by  the  record  of  the  sweep  just  after  the  “ Dunn  ” 
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left  on  the  19th  December.  These  records  shew  a general  depth  of 
22  feet  6 inches,  bnt  over  the  anchor  only  20  feet  6 inches.  The 
importance  of  this  is  seen  when  it  appears  that  the  “ Dnnn  ” was 
delayed  from  the  6th  December  to  the  9th  December,  not  because 
other  vessels  were  there  before  her,  but  because  the  respondents’ 
elevator  was  so  full  that  they  could  only  take  out  each  day  an 
equivalent  to  what  they  could  grind  up,  say  40,000  bushels  a day, 
whereas  they  could  take  from  12,000  to  30,000  bushels  an  hour 
when  empty.  This  condition  continued  from  the  6th  and  through- 
out the  9th  December,  so  that  both  the  delay  in  bringing  the  vessel 
to  the  elevator  and  that  in  lightering  her  when  there  were  directly 
due  to  the  appellants,  in  that  their  elevator  capacity  was  so  occu- 
pied with  grain  from  other  vessels  that  they  could  not,  and  did  not, 
unload  the  “ Dunn  ” immediately  on  her  arrival  in  port,  or  on  her 
reaching  the  designated  dock.  From  this  breach  of  contract  the 
result  followed  which  was  foreseen,  namely,  that  the  vessel  would 
take  the  ground.  Had  the  bottom  been,  as  no  doubt  it  was  antici- 
pated by  the  parties  or  as  stated  by  Steed,  according  to  Captain 
Pierce,  and  as  testified  to  by  others,  the  vessel  would  have  grounded 
on  a level  rock  bottom,  resulting  perhaps  in  some  strain.  The 
damage  here  was  caused  by  the  vessel  settling  down  upon  the 
unknown  anchor  as  well  as  on  the  otherwise  level  bottom.  The 
water  fell  2 feet,  it  is  said.  The  harbour  records  shew  a variation 
of  1 foot  6 inches  between  noon  on  the  9th  December  and  noon  on 
the  10th  December.  Taking  it  at  1 foot  6 inches  only,  the  vessel, 
having  1 foot  to  spare,  would  have  been  strained  or  dented  by  this 
anchor.  If  the  fall  was  2 feet,  the  obstruction  could  have  pene- 
trated 1 foot.  It  appears  to  have  done  more  than  that,  as  the  rent 
was  a serious  one.  It  is  entirely  probable  that  the  water  fell  during 
the  night  of  the  9th  December  to  a greater  depth  than  2 feet,  and 
exceeded  the  levels  taken  at  noon.  It  is  somewhat  significant  that 
the  vessel  was  able  to  come  to  the  elevator  without  apparent  dam- 
age, and  this  indicates  that  the  measurements  in  some  respects  vary 
from  exactitude.  But  without  the  fall  of  the  water,  greater  or 
smaller,  the  wound  in  the  vessel  could  not  have  been  caused  to  the 
extent  spoken  of  in  the  evidence,  as  seen  when  she  was  examined  at 
Buffalo. 

The  questions  to  be  determined  are:  (1)  whether  the  appel- 

lants are  liable  for  breach  of  contract  in  not  lightering  the  vessel 
immediately  on  arrival;  (2)  or  for  negligence  in  not  warning  her 
that  they  did  not  guarantee  a safe  berth  or  in  representing  to  her 
captain  by  their  superintendent  (Steed)  that  the  berth  was  safe; 
and  (3),  if  liable,  what  damages  are  recoverable. 

On  the  first  point,  I think  there  was  a breach  of  the  contract, 
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under  the  circumstances  I have  already  outlined,  resulting  in  the 
vessel  having  to  remain  in  the  harbour  until  received  by  the  appel- 
lants, and  that  the  delay  was  responsible  for  her  being  exposed  to 
the  anticipated  danger  and  damaged  thereby. 

As  to  the  second  point,  we  have  to  deal  with  a case  in  which 
the  appellants  did  not  own  the  whole  dock  nor  that  part  of  it  which 
abutted  on  the  berth  They  owned  an  elevator  on  it.  Is  this  situa- 
tion identical  in  its  legal  result  with  a case  where  wharfingers, 
owning  or  occupying  the  dock  but  not  the  water-berth  adjoining, 
have  been  held  liable  for  want  of  care  in  not  seeing  that  the  berth 
was  clear,  or  in  not  giving  warning  to  the  vessel  that  they  did  not 
know?  And  has  the  representation  made  by  the  superintendent 
(Steed)  to  the  captain  of  the  vessel,  in  answer  to  his  inquiry  as  to 
whether  the  berth  was  safe  in  case  the  water  lowered,  any  bearing 
on  the  appellants*  liability?  It  is  necessary  to  consider  the  cases 
cited  on  the  argument  in  connection  with  the  facts  brought  out 
here. 

The  dock  was  to  a certain  extent  public  in  so  far  as  the  use  of 
the  outer  strip  on  its  surface  was  concerned.  That  was  common 
to  both  the  appellants  and  the  public.  The  waters  of  the  harbour 
and  the  berth'  in  which  the  vessel  floated  were,  as  I believe,  under  the 
jurisdiction  of  the  Dominion  Government,  as  the  harbour  was  a 
public  one.  The  duty  of  keeping  both  safe  was  not  that  of  the 
appellants.  But  the  vessel  was  brought  to  the  dock  by  them  for 
their  own  benefit  and  for  reward,  as  they  were  the  owners  of  the 
elevator  in  which  part  of  their  own  grain  on  board  was  to  be 
stored,  so  as  to  permit  the  balance  of  the  cargo  to  remain  stored  in 
the  vessel  during  the  winter.  Their  employees  were  there  in  charge 
of  the  elevator  on  the  dock  and  able  to  use  the  strip  between  it  and 
the  edge  of  the  dock  to  make  such  investigation  as  to  the  condition 
of  the  berth  alongside  as  they  deemed  necessary  when  inviting  the 
vessel  to  approach  and  lie  in  it.  And  their  superintendent  (Steed) 
gave  the  captain  an  assurance  of  safety. 

The  English  cases  draw  a distinction  between  the  duty  of  those 
who  own  or  have  authority  over  the  soil  of  a berth  and  the  water 
covering  it,  and  the  duty  of  the  owner  of  a dock  or  wharf  who  has 
. no  jurisdiction  over  the  berth  or  the  water  over  it.  But  this  dis« 
tinction  lies  only  in  the  extent  and  character  of  the  duty.  Where 
a person  or  body  has  ownership  or  jurisdiction  over  the  berth,  and 
is  charged  with  statutory  obligations  as  to  its  safety,  the  duty  is, 
as  in  The  Bearn,  [1906]  P.  48,  to  take  reasonable  care  to  see  that 
the  harbour,  including  the  berth  in  question,  is  in  a fit  condition. 

In  j Regina  v.  Williams  (1884),  9 App.  Cas.  418,  where  the 
Executive  Government  of  New  Zealand,  having  the  control  and 
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management  of  the  harbour,  had  authority  to  remove  obstructions 
in  it,  the  duty  was  to  take  reasonable  care  that  the  vessels  using 
the  staiths  in  the  ordinary  manner  might  do  so  without  damage  to 
the  vessel,  and  as  they,  by  their  servant,  the  harbour-master,  had, 
before  the  accident,  notice  of  a danger  at  the  spot  in  question, 
there  was  a want  of  reasonable  care  in  their  not  having,  by  then* 
servants,  inquired  what  that  danger  was,  and  warned  the  plaintiffs 
vessel  of  its  existence.  If  they  had  not  neglected  the  duty  which  the 
law  cast  upon  them  to  take  reasonable  care,  they  would  have  known 
of  the  existence  of  a danger  against  which  they  should  have  given 
warning. 

Where  there  is  no  ownership  or  authority  over  the  berth  itself, 
but  the  wharf-owner  or  wharfinger  invites  a vessel  to  occupy  the 
berth  for  reward  or  in  pursuance  of  a contract,  the  duty  is  thus 
stated  by  Lord  Esher,  M.R.,  in  The  Moorcock , 14  P.D.  64,  67 : — 

“ It  is  implied  that  they  have  undertaken  to  see  that  the  bottom 
of  the  river  is  reasonably  fit,  or  at  all  events  that  they  have  taken 
reasonable  care  to  find  out  that  the  bottom  of  the  river  is  reasonably 
fit,  for  the  purpose  for  which  they  agree  that  their  jetty  shall  be 
used,  that  is,  they  should  take  reasonable  care  to  find  out  in  what 
condition  the  bottom  is,  and  then  either  have  it  made  reasonably 
fit  for  the  purpose,  or  inform  the  persons  with  whom  they  have 
contracted  that  it  is  not  so.” 

Bowen,  L.J.,  in  the  same  case,  says  (p.  70)  : — 

“ The  law  will  not  imply  that  the  persons  who  have  not  the 
control  of  the  place  have  taken  reasonable  care  to  make  it  good, 
but  it  does  not  follow  that  they  are  relieved  from  all  responsibility. 
They  are  on  the  spot.  They  must  know  that  the  jetty  cannot  be 
used  unless  reasonable  care  is  taken,  if  not  to  make  it  safe,  at  all 
events  to  see  whether  it  is  safe.  No  one  can  tell  whether  reasonable 
safety  has  been  secured  except  themselves,  and  if  they  let  out  their 
jetty  for  use  they  at  all  events  imply  that  they  have  taken  reason- 
able care  to  see  whether  the  berth,  which  is  the  essential  part  of  the 
use  of  the  jetty,  is  safe,  and  if  it  is  not  safe,  and  if  they  have  not 
taken  such  reasonable  care,  it  is  their  duty  to  warn  persons  with 
whom  they  have  dealings  that  they  have  not  done  so.” 

Following  The  Moorcock,  which  dealt  with  a case  in  which  the 
ship  grounded  on  a hardened  ridge  left  on  the  bottom  of  the  Thames 
beneath  the  mud,  there  came  the  cases  of  Regina  v.  Williams 
{ante)  ; The  Calliope,  [1891]  A.C.  11;  Butler  v.  McAlpine,  [1904] 
2 I.R.  445;  The  Bearn  ( ante );  and  Scrutton  Sons  & Co.  v. 
Attorney-General  for  Trinidad  (1920),  90  L.J.P.C.  30.  All 
approve  the  definitions  of  the  duty  set  out  in  The  Moorcock  as 
being  those  placed  on  the  owner  of  a dock  or  wharf  who  has  not 
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any  obligation  to  keep  the  water-berth  adjoining  safe  and  in  good 
condition. 

In  the  case  of  The  Calliope  the  plaintiffs  failed  because  it 
appeared  that  the  ship  attempted  to  make  the  berth  at  a time  when 
the  state  of  the  tide  rendered  her  approach  impossible ; but — as  it 
was  alleged  that,  as  there  were  ridges  continually  found  in  the 
mud  in  front  of  the  berth  caused  by  vessels  coming  to  and  lying 
there,  the  wharfingers  were  liable  because  they  had  not  cleared 
them  away — the  Court  dealt  with  that  aspect  of  the  case.  It  was 
shewn,  however,  that  they  had  done  whatever  sweeping  and  levelling 
was  customary  some  weeks  before,  and  there  was  no  evidence  that 
the  bottom  was  in  an  unusual  condition.  The  wharfingers  in 
that  case  were  in  occupation  of  the  wharf,  and  as  riparian  owners 
had  the  use  of  the  river  and  the  adjacent  solum  for  the  purpose  of 
loading  and  unloading  craft,  for  which  their  permission  was 
necessary.  Lords  Halsbury  and  Watson  expressly  approve  The 
Moorcock , while  deciding  that  the  facts  did  not  raise  the  question 
in  that  case.  Lord  Watson  says  ([1891]  A.C.  at  pp.  21,  22)  : — 

“ The  sole  cause  of  action  disclosed  in  the  respondents'  state- 
ment of  claim  was,  that  the  berth  which  the  appellants  directed 
the  ‘ Calliope.'  to  occupy  was  unfit  for  that  purpose,  being  ‘ in  an 
uneven  dangerous  and  defective  condition.'  Had  it  been  shewn 
that  such  was  the  fact,  and  that  the  injuries  sustained  by  the 
‘ Calliope ' were  due  to  that  cause,  the  present  case  would  have  been 
within  the  principle  followed  both  by  the  Admiralty  Judge  and 
the  Court  of  Appeal  in  The  Moorcock 

Lord  Herschell  also  deals  with  the  duty  of  a wharfinger,  and 
points  out  that  the  formation  of  these  ridges  was  due  to  an  ordinary 
and  proper  use  of  the  river  by  other  ships  and  not  to  the  wharf- 
ingers' neglect,  and  says  (p.  27)  : — 

“Now,  my  Lords,  I do  not  for  a moment  deny  that  there  is 
a duty  on  the  part  of  the  owner  of  the  wharf  to  those  whom  he 
invites  to  come  alongside  that  wharf,  and  a duty  in  which  the 
condition  of  the  bed  of  the  river  adjoining  that  wharf  may  be 
involved." 

In  the  Irish  case  of  Butler  v.  Me  Alpine  (ante)  the  Court  of 
King's  Bench  and  the  Court  of  Appeal  discussed  The  Calliope  and 
applied  The  Moorcock  to  a case  of  injury  to  a vessel  using  a berth 
alongside  a wharf  from  which  a bag  of  cement  had  been  allowed 
to  slip  down  into  the  berth  to  which  it  had  been  ordered.  In  it 
there  was  also  discussed  the  question  whether  the  duty  lay  only 
upon  a wharfinger  who  got  a fee  from  the  users  of  his  dock  or  also 
upon  owners  or  lessees  where  the  relation  arose  from  some  com- 
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mercial  benefit  and  invitation.  FitzGibbon,  L.J.,  deals  with  the 
latter  point  in  this  way  (p.  468)  : — 

The  defendants  have  contended  that  the  ratio  decidendi  in  The 
Moorcock  was  that  the  defendant  was  a wharfinger,  in  the  sense 
of  a person  who  hires  a wharf  to  a shipowner.  With  all  respect, 
it  is  only  necessary  to  read  the  case  to  see,  as  the  Lords  expressly 
said  in  The  Calliope , that  the  liability  rested  upon  the  fact  that 
for  good  consideration  the  defendants  had  invited  the  plaintiff  to 
moor  his  ship  in  the  place  where  it  was  injured,  under  circum- 
stances which,  in  the  ordinary  course  of  business  and  in  reason, 
raised  the  implication  that  the  defendants  had  at  least  undertaken* 
to  use  reasonable  care  to  see  that  the  berth  was  safe;  the  wider 
undertaking  to  make  it  safe,  or  to  keep  it  safe,  was  there,  more 
than  here,  qualified  by  the  evidence  as  to  the  control  of  the  place 
in  question.  But  the  distinction  is  immaterial,  because  even  if 
the  lesser  duty  only — to  see  that  the  berth  was  safe — existed,  the 
defendants  here  are  liable  for  its  breach.” 

This  is  in  line  with  the  views  of  Butt,  J.,  in  The  Moorcock  and 
Lord  Watson  in  The  Calliope- . 

In  The  Bearn,  [1906]  P.  48,  the  facts  were  that  the  harbour 
was  vested  in  the  harbour  trustees,  and  the  Kingston  wharf  in 
the  railway  company,  but  the  berth  alongside  the  wharf  was  part 
of  the  harbour,  and  as  such  was  vested  in  the  harbour  trustees. 
The  " Bearn  ” went  to  this  berth  to  discharge  part  of  her  cargo 
into  a warehouse  on  the  wharf,  leased  from  the  railway  company 
by  a firm  of  merchants.  She  came  in  at  high  water  and  took  the 
ground  at  low  water  that  evening  and  also  next  morning,  and 
was  strained  and  damaged  by  some  hard  substances  under  the 
bottom,  which  proved  to  be  a heap  of  coal,  ashes,  iron,  clinkers, 
and  other  engine-room  rubbish,  thrown  overboard  from  time  to 
time  (p.  74-81)  from  an  excursion  steamer,  the  "Worthing  Belle,” 
which  had  been  lying  there  on  and  off  for  some  time  previously  and 
had  moved  out  from  the  berth  to  make  room  for  the  "Beam.” 
Bargrave  Deane,  J.,  held  that  under  the  statutes  governing  the 
harbour  trustees  their  jurisdiction  extended  to  the  outside  edge  of 
this  wharf,  and  they  were  bound  to  keep  the  harbour,  including 
the  berth  in  question,  free  from  obstruction  and  fit  and  safe  for 
ships.  With  regard  to  the  railway  company,  speaking  of  their 
statutory  rights  to  charge  fees  and  dues  to  the  users  of  the  dock, 
he  makes  these  observations  (p.  60)  : — 

"That  surely  imposes  a duty  upon  the  railway  company,  if 
they  invite  vessels  to  come  to  their  quay  for  the  purposes  of  the 
wharf  of  the  railway  company.  There  was,  I think,  quite  apart 
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from  the  question  of  The  Moorcock,  although  that  is  very  much 
in  favour  of  the  view  I am  taking,  an  implied  warranty  to  any 
vessel  coming  in  that  she  is  to  be  placed  in  a proper  and  safe  berth. 
If  that  is  so  it  imposes  upon  the  railway  company  who  invite 
these  vessels  to  come  in  and  discharge  at  their  wharf  some  duty 
of  seeing  that  the  place  where  these  vessels  are  coming  is  a tit  and 
proper  place,  before  the  vessels  come  there.  I do  not  say  that  they 
have  the  same  duty  as  the  harbour  authorities  have  of  always  being 
on  the  look-out  to  see  whether  this  dock,  or  this  berth,  is  perfectly, 
right,  but  I do  think  there  is  a duty  imposed  upon  them  when 
they  know  a ship  is  coming  in,  and  they  invite  her  to  come  in,  to 
see  that  before  that  ship  comes  in,  the  berth  is  in  a proper  and  safe 
condition.” 

He  further  considers  the  position  of  the  railway  company,  citing 
Lord  Esher’s  remark  in  The  Moorcock,  in  which,  as  he  points  out, 
the  river-bed  was  owned  by  some  one  other  than  the  wharfingers : — 

“ The  appellants”  (the  wharfingers)  “ can  find  out  the  state 
of  the  bottom  of  the  river  close  to  the  front  of  their  wharf  without 
difficulty  . . . When  they  cannot  honestly  earn  what  they  are 

desiring  to  earn  without  this,  it  is  implied  that  they  have  under- 
taken to  see  that  the  bottom  of  the  Tiver  is  reasonably  fit,  or  at  all 
events,  that'  they  have  taken  reasonable  care  to  find  out  that  the 
bottom  of  the  river  is  reasonably  fit  for  the  purpose  for  which  they 
agree  that  their  jetty  should  be  used,  that  is,  they  should  take 
reasonable  care  to  find  out  in  what  condition  the  bottom  is,  and 
then  either  have  it  made  reasonably  fit  for  the  purpose,  or  inform 
the  person  with  whom  they  have  contracted  that  it  is  not  so.” 

Bargrave  Deane,  J.,  then  proceeds  ([1906]  P.  at  pp.  64,  65)  : — 

"In  this  particular  case  it  is  not  the  duty  of  the  railway  com- 
pany to  keep  this  berth  in  proper  order ; that  I agree,  but  it  is  their 
duty  to  find  out  before  they  allow  a vessel  to  come  there  whether  it 
is  or  is  not  in  proper  order.  If  it  is  not  in  proper  order  there  are 
two  duties  imposed  upon  them,  one  is  to  caution  the  vessel  invited 
to  come  there  either  that  it  is  not  in  proper  order,  or  if  they  do 
not  know  about  it,  to  caution  when  they  are  not  sure  it  is  in  proper 
order,  and  give  them  a proper  warning  which  a vessel  might  take, 
but  beyond  that  it  is  their  duty  if  the  berth  is  not  in  proper  order, 
and  has  not  been  properly  inspected  by  the  harbour  authorities,  to 
give  notice  to  the  harbour  authorities  at  once,  and  say,  ‘ You  must 
put  it  right,  or  satisfy  yourselves  that  it  is  right,  because  we  have 
a vessel  coming  in.’  This  is  the  duty  which  the  law  imposes  upon 
the  railway  company  in  this  particular  case,  and  in  my  view  both 
these  authorities  are  to  blame,  and  they  will  have  to  share  in  the 
payment  of  the  damages  which  are  recovered.” 
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App.  Div.  In  appeal,  Collins,  M.R.  discusses  the  liability  of  the  railway 
1923  company  thus  (pp.  75,  76)  : — 

“ They  are  the  owners  of  a wharf — a wharf  with  a berth  for 

(jREAT  ” 

Lakes  steamers  in  front  of  it — and  it  is  absolutely  essential  to  the  user  of 
STE  o£SHIP ' wharf  that  there  should  be  a berth  in  front  of  it,  but  they  are 
v.  not  the  persons  charged  with  the  duty  of  keeping  the  bed  of  the 
T/f.af  harbour  and  berths  in  proper  order ; and  they  are  aware  that  other 
^Smitei?0  PeoP^e  are  responsible.  What  is  their  duty  ? It  seems  to  me  that  it 
— - ' cannot  be  put  better  than  by  Bowen,  L.J.,  in  the  case  of  The  Moor- 
H' jd^ns’  cock.  The  learned  Lord  Justice  said : ‘ No  one  can  tell  whether  rea- 
sonable safety  has  been  secured  except  themselves,  and  I think  that  if 
they  let  out  their  jetty  for  use  they  at  all  events  imply  that  they 
have  taken  reasonable  care  to  see  whether  the  berth,  which  is  the 
essential  part  of  the  use  of  the  jetty,  is  safe,  and  if  it  is  not  safe, 
and  if  they  have  not  taken  such  reasonable  care,  it  is  their  duty  to 
warn  persons  with  whom  they  have  dealings  that  they  have  not 
done  so/  ” 

He  then  proceeds  (p.  76)  : — 

“ Taking  the  measure  of  duty  as  laid  down  in  the  passage  of 
Bowen  L.J/s  judgment  that  I have  just  read,  there  is  an  implica- 
tion on  the  part  of  the  wharf -owner  that  he  has  taken  reasonable 
care  to  ascertain  that  the  condition  of  the  berth  is  safe,  and  if  it 
turns  out  to  be  unsafe  he  cannot  shelter  himself  by  saying  he  did 
not  know  it.  He  could  shelter  himself  by  shewing  that  he  did  take 
reasonable  care  to  find  out;  and,  knowing  himself  how  much  care 
he  has  taken,  if  that  care  is  not  reasonable,  and  he  has  not  reason- 
able ground  for  thinking  the  berth  safe,  he  is  fixed  with  the  obliga- 
tion of  telling  the  person  coming  in  that  he  does  not  know  what  is 
the  condition  of  the  berth.  His  liability  cannot  be  put  lower  than 
that.  It  is  the  low  water  mark.  Taking  that  standard,  have  the 
railway  company  taken  reasonable  care  to  satisfy  themselves  that 
the  berth  was  in  a safe  condition  ? It  is  clear  that  they  did  not 
warn  the  ship  that  they  did  not  know  what  the  condition  of  the 
berth  was,  and  therefore  they  are  liable  unless  they  can  shew  that 
they  have  taken  reasonable  care  to  satisfy  themselves  that  it  was  in 
a safe  condition.” 

Romer,  L.J.,  rested  his  judgment  upon  Lord  Justice  Bowen’s 
remarks  already  quoted,  and  held  that  the  railway  company  were 
not  absolved  from  liability  because  the  duty  of  others  had  not  been 
performed.  He  discussed  the  question  whether  the  time  which  had 
elapsed  after  the  “ Worthing  Belle  ” left  the  berth  made  it  reason- 
able that  the  berth  should  have  been  examined  and  held  that  neglect 
for  three  weeks  was  an  unreasonable  time.  Both  he  and  the  Master 
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of  the  Rolls  practically  consider  this  defence  not  open  to  defendants 
who  had  never  examined  the  berth  at  all.  This  was  the  case  here 
also.  I think  that  the  facts  of  this  case  bring  it  well  within  the 
doctrine  laid  down  in  The  Moorcock  and  followed  without  dissent 
up  to  the  present  time,  and  that  the  appellants  must  be  held  liable 
in  that  they  did  not  ascertain  the  state  of  the  berth  from  time  to 
time,  or  if  not  did  not  warn  the  invited  vessel.  I can  see  no  dis- 
tinction between  the  position  of  these  appellants  and  the  owner  or 
lessee  of  a dock  by  reason  of  the  Government  ownership  of  the  strip 
between  the  elevator  and  the  edge  of  the  dock. 

This  only  extends  the  jurisdiction  of  the  Government  over  part 
of  the  dock  as  well  as  the  berth  across  which  part  the  appellants 
were  free  to  go.  They  were  inviting  the  ship  to  come  to  their  ele- 
vator, which  could  only  be  reached  from  this  berth,  and  ought  to 
be  just  in  the  same  position  as  if  they  were  lessees  down  to  the 
water’s  edge.  It  is  not  their  dry  legal  title  but  the  necessity  for 
the  use  of  the  berth  to  reach  their  elevator  that  must  determine  the 
appellants’  relation  to  the  ship  coming  in  to  unload  there. 

In  regard  to  damages,  I think  that,  whether  the  matter  is  looked 
at  in  the  light  of  the  practical  legal  rule  that  damages  may  include 
those  consequences  which  have  entered  into  the  basis  of  the  contract, 
or  is  judged  by  the  more  philosophical  method  whereby  it  is  suffi- 
cient to  find  that  the  nature  or  kind  of  damage  was  contemplated 
although  its  extent  may  not  have  been  foreseen,  there  is  ground 
for  holding  the  appellants  liable  for  the  full  damage  caused  by  the 
anchor.  The  rule  as  to  the  remoteness  of  damage  is  the  same  in 
contract  as  in  other  cases:  The  London , [1914]  P.  72. 

I refer  to  two  cases,  the  first  Wilson  v.  Newport  Dock  Co.  (1866), 
L.R.  1 Ex.  177,  and  the  other  In  re  Polemis  and  Furness  Withy  & 
Co.,  [1921]  3 K.B.  560. 

In  the  first  case  there  is  much  similarity  to  the  case  in  hand, 
and  it  enabled  Baron  Martin  to  use  this  illustration  (L.R.  1 Ex.  at 
p.  187) 

“ There  is  a case  of  constant  occurrence  at  Guidhall.  A barge  is 
injured  in  a collision  in  the  Thames;  she  is  taken  to  the  nearest 
- convenient  and  fitting  place  on  the  shore.  Upon  the  ebbing  of  the 
tide  she  comes  down  upon  a pile,  and  sustains  further  damage.  My 
own  belief  is  that  compensation  for  such  damage  has  been  recovered 
over  and  over  again  without  objection,  and  upon  referring  to  some 
gentlemen  at  the  bar,  whose  experience  upon  the  subject  is  the 
greatest  in  the  profession,  I have  been  assured  that  it  has  continu- 
ally been  so.  Such  damage  is  precisely  analogous  to  the  present.” 
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The  vessel  was  in  dry  dock,  and  a contract  was  made  with  the 
defendants  to  take  her  into  their  wet  dock  on  a certain  day.  She 
arrived  off  the  dock  gates  on  the  morning  of  that  day,  bnt  owing 
to  the  breaking  of  a chain  of  one  of  the  dock  gates  she  conld  not 
be  received.  The  weather  was  bad,  and  the  captain  anchored  where 
he  was.  On  the  tnrn  of  the  tide,  which  was  of  considerable  height, 
she  stranded  and  broke  her  back.  The  question  was  whether  the 
expensive  repairs  caused  by  the  stranding  were  recoverable. 

The  case  is  not  conclusive,  for  the  majority  of  the  Court, 
Pollock,  C.B.,  Channell  and  Piggott,  BB.,  sent  the  case  back  to 
determine  whether  there  was  a place  of  safety  to  which  the  vessel 
could  have  gone,  a point  on  which  the  jury  failed  to  agree.  Baron 
Martin,  whose  opinion  is  entitled  to  great  weight,  laid  it  down  that 
the  general  rule  was  to  be  applied,  which  he  stated  thus : “ The 

damage  to  be  compensated  for  ought  to  be  proximate  to,  and  not 
remote  from,  the  breach  of  contract  or  the  wrong,  and  ought  fairly, 
and  reasonably  and  naturally,  to  arise  from  them;”  and  he  adds: 
“ It  has  been  said  that  the  damage  sustained  here  has  been  great. 
Now  I am  clearly  of  opinion  that  this  ought  to  be  no  element  what- 
ever in  the  application  of  the  rule,  and  whether  the  damages  be 
£10  or  £10,000  is  immaterial.” 

The  other  case  was  one  of  negligence,  and  it  is  a singular  thing 
that  the  conflicting  opinions  of  two  of  the  Judges  who  heard  the 
NewpQrt  case  were  in  question.  The  case  decides  that  remoteness 
is  not  determined  by  the  extent  of  the  damage,  but  by  its  kind  or 
nature,  although  the  extent  was  not  such  as  could  reasonably  be 
foreseen. 

The  reasoning  in  that  case  and  in  The  London , [1914]  P.  72, 
commends  itself  to  me,  inasmuch  as,  granted  that  grounding  was  the 
peril  apparent  to  the  minds  of  both  parties,  the  presence  of  an 
anchor,  a heap  of  ashes,  something  dropped  from  the  dock,  a pole 
stuck  in  the  mud  and  projecting  up,  such  as  was  suggested  in  Grain 
Growers  Export  Co.  v.  Canada  Steamship  Lines  Limited  (1918), 
43  O.L.R.  330,  in  this  same  harbour,  goes  to  the  extent  of  damage 
only,  and  does  not  in  any  way  make  the  consequences  other  than 
those  which  did  in  fact  flow  from  that  cause,  which  itself  is  the 
direct  result  of  the  breach  of  contract. 

I am  of  opinion  that  upon  all  grounds  the  appellants  are  liable 
for  the  damage  suffered  by  the  “ John  Dunn  Jr.”  from  the  strand- 
ing, and  that  the  apeal  from  the  judgment  should  be  dismissed. 

Since  writing  the  above  my  attention  has  been  called  to  the  case 
of  The  Empress , [1923]  P.  96 — Hill,  J.,  does  not  profess  to  lay 
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down  any  new  law,  for  he  says  of  the  defendants  there  (p.  100)  : 
“ Nor  were  they  persons,  like  the  defendants  in  The  Moorcock , or 
the  railway  company  in  The  Bearn , who,  owning  the  premises, 
invited  for  profit  to  themselves  another  to  come  to  their  premises.” 
And,  in  shewing  why,  he  says  (p.  101)  : “ On  the  facts,  I cannot 
find  that  the  defendants  invited  the  c Empress  * to  go  to  Ratsey's 
Wharf  at  all.  They  certainly  did  not  order  her  to  go  there;  they 
had  no  power  to  give  any  snch  order.  Neither  side  was  clear  as 
to  who  first  suggested  Ratsey’s — the  master  of  the  barge  or  the 
defendants*  foreman.  The  defendants  would  have  preferred  to 
take  delivery  at  the  usual  place  on  the  Beach.  The  master  wanted 
to  go  to  Ratsey’s  and  the  defendants  assented.  But  even  if  the 
defendants  invited  the  “ Empress  * to  go  there,  I cannot  find  any 
breach  of  duty.  Neither  the  master  nor  the  defendants  were  aware 
of  the  inequalities  of  the  ground.  The  defendants  had  in  the  past 
taken  delivery  of  stone  at  Ratsey’s  from  other  craft.  No  one  said 
that  any  other  craft  had  suffered  damage  or  made  any  complaint. 
There  was  nothing  to  put  the  defendants  upon  inquiry  as  to  the 
safety  of  the  berth.  The  master  was  a Portsmouth  man  and  prob- 
ably knew  as  much  or  as  little  as  the  defendants  about  the  character 
of  the  ground  at  Ratsey’s.” 

The  invitation  in  this  case,  as  I have  indicated,  is  part  of  a 
commercial  transaction  in  which  the  benefit  to  the  appellants  here 
necessarily  involved  the  use  of  this  particular  berth  from  which 
alone  the-  grain  could  be  unladen.  The  duty  cast  upon  the  appel- 
lants, however,  is  in  essence  no  wider  than  that  stated  in  Indermaur 
y.  Dames , L.R.  1 C.P.  274,  affirmed  L.R.  2 C.P.  311,  where  a work- 
man going  upon  the  premises  in  the  course  of  performing  a con- 
tract was  held,  “ according  to  an  undoubted  course  of  authority  and 
practice,  entitled  to  the  exercise  of  reasonable  care  by  the  occupier 
to  prevent  damage  from  unusual  danger,  of  which  the  occupier 
knows  or  ought  to  know.” 

The  duty  as  to  a loading  berth  is  similar,  “ Either  to  have  it 
reasonably  fit  for  the  purpose  or  inform  the  person  with  whom  they 
have  contracted  that  it  is  not  so.”  The  necessity  of  the  case  required 
the  use  by  the  ship  of  the  exact  location  alongside  where  the  spouts 
of  the  elevator  could  be  let  down  into  the  various  hatchways,  which 
spouts  extended  over  the  Government  reserve,  and  it  is  no  hardship 
to  exact  care  to  ascertain  its  condition  or  to  disclaim  knowledge  of 
its  state. 

On  the  question  of  implying  a warranty,  it  is  to  he  borne  in 
mind  that  the  question  suggested  by  Scrutton,  L.J.,  in  Moriarty  v. 
Regent's  Garage  Co.,  [1921]  2 K.B.  at  p.  780,  and  by  other  Judges, 
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is  hardly  applicable  heTe,  where  the  contract  provides  for  immediate 
lightering  in  order  to  avoid  the  chance  of  grounding,  which  formed 
the  reason  for  this  stipulation  in  the  contract. 

But,  if  the  text  is  to  be  applied,  the  answer  would  naturally  be, 
“ We  will  agree  to  berth  and  unload  at  once  on  your  arrival  so  that 
the  contingency  you  mention  will  not  arise.”  This  would  be  a 
reasonable  reply,  for  it  would  have  taken  only  from  6 to  9 hours 
to  do  this. 

Appeal  allowed  (Hodgins,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Quintal  and  Lynch  Limited  v.  Goderich  Elevator  and 
Transit  Co.  Limited. 

Grain — Negligence  of  Elevator  Company — Deterioration  of  Grain  — 
Evidence — Finding  of  Fact  of  Trial  Judge  Affirmed  on  Appeal — 
Contrary  Finding  of  Dominion  Board  of  Grain  Commissioners — 
Powers  of  Board — Finding  not  Binding  on  Court^-Dominion  Grain 
Act,  1912,  2 Geo.  V.  cti.  27,  secs.  127,  128,  181,  lfO  — Storage  Con- 
tract— Breach — Assignment — Receipt  — Constitutional  Validity  of 
Act. 

The  judgment  of  Middleton,  J.,  52  O.L.R.  153,  affirmed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Middleton, 
J.,  52  O.L.R.  153,  dismissing  the  action. 

The  appeal  was  heard  by  Meredith,  C.J.O.,  Magee,  Hodgins, 
and  Ferguson,  JJ.A. 

H.  J.  Scott , K.C.,  and  Waldon  Lawr , for  the  appellants. 

D.  L.  McCarthy , K.C.,  for  the  defendants,  respondents. 

June  11.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — The  circumstances  out  of  which  the  action  arises  are : — 

On  the  17th  August,  1918,  Ostrander  and  Co.,  of  Winnipeg, 
shipped  at  Port  Arthur,  per  steamer  “ Gale  Staples,”  136,000 
bushels  of  No.  1 feed-oats,  consigned  to  the  defendants  for  storage. 
The  oats  arrived  at  Goderich  on  the  20th  August,  and  were  received 
and  stored  by  the  defendants  in  their  elevator.  A warehouse  receipt 
was  not  asked  for,  and  none  was  issued. 

Subsequently  Ostrander  and  Co.  sold  to  the  Winnipeg  Grain 
Company  70,000  bushels  of  these  oats.  The  grain  company  did  not 
ask  for  a separation  of  the  grain  purchased  by  them,  or  a warehouse 
receipt,  and  no  separation  took  place  and  no  receipt  was  issued.  On 
the  26th  September  the  plaintiffs  purchased  from  the  Winnipeg 
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Grain  Company  “ 50,000  bushels  of  No.  1 feed-oats,”  “ ex  steamer 
‘ Gale  Staples  * stored  Goderich  elevator  August  20,”  and  advised 
the  defendants  of  the  purchase. 

Before  completing  the  purchase,  the  plaintiffs  wired  the  defend- 
ants inquiring  as  to  the  condition  of  the  grain,  and  the  defendants 
replied  by  wire.  These  telegrams,  the  plaintiffs  allege,  misrepre- 
sented the  condition  of  the  grain  and  misled  the  plaintiffs. 

Subsequently  the  plaintiffs  instructed  the  defendants  to  ship  the 
grain  to  Montreal  “points.”  Shipping  commenced  on  the  10th 
October,  and  was  completed  on  the  23rd  October. 

The  shipment  from  the  elevator  to  Montreal  was  by  rail,  and 
every  car  was  more  than  eight  days  in  transit,  no  car  was  inspected 
before  15  days  after  shipment,  and  some  cars  were  not  inspected 
until  more  than  forty  days  after  shipment.  The  dates  of  shipment 
and  inspection  appear  in  exhibit  No.  16.  On  inspection,  the  grain 
in  18  of  the  25  cars  was  found  to  be  more  or  less  damaged  by 
heating. 

These  18  cars  carried  34,000  bushels  of  the  oats  shipped, 
and  the  plaintiffs  claimed  $5,000  for  loss  or  damage  occasioned  by 
heating. 

The  plaintiffs  pleaded  that  the  defendants  were  liable  because  : — 

(1)  In  answer  to  the  plaintiffs’  inquiries  the  defendants  had 
misrepresented  the  condition  of  the  grain,  and  the  plaintiffs  had 
acted  on  the  defendants’  misstatement. 

(2)  The  defendants  had  been  negligent  in  that  they,  through 
lack  of  care,  allowed  the  oats  while  in  their  custody  to  become 
heated  and  tough,  and  had  wrongfully  mixed  them  with  other  grain. 

(3)  That,  having  received  No.  1 feed-oats,  the  defendants  were, 
by  sec.  140  of  the  Canada  Grain  Act,  2 Geo.  Y.  ch.  27,  obligated 
to  deliver  to  the  plaintiffs  No.  1 feed-oats. 

(4)  That  under  the  provisions  of  the  Grain  Act  (sec.  120), 
proceedings  were  had  before  the  Board  of  Grain  Commissioners  for 
trial  of  questions  arising  between  the  parties  out  of  the  matters 
stated;  that  the  matter  was  tried;  and  on  the  12th  October,  1919, 
the  Board  found  and  awarded  that  the  defendants  were  responsible 
for  all  deterioration  of  the  grain  between  the  9th  September  and 
the  1st  November,  1918. 

The  learned  trial  J udge  found  against  the  plaintiffs’  plea  of  mis- 
representation, and  on  the  argument  before  us  counsel  did  not 
attack  that  finding. 

For  reasons  fully  stated  by  him,  the  learned  trial  Judge  was  of 
opinion  that  the  findings  of  the  Grain  Commissioners  were  not 
binding  on  him,  and  found  that  the  heating  of  the  grain  occurred 
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while  the  grain  was  in  the  cars  and  not  while  in  the  defendants* 
elevator. 

I have  perused  and  considered  the  finding  and  award  of  the 
Board  along  with  the  evidence,  and  it  seems  to  me  that,  had  the 
plaintiffs*  contention  that  the  grain  deteriorated  because  it  was  in 
August  wrongfully  and  negligently  binned  or  mixed  with  damp  or 
wet  grain  ex  steamer  f<:  Schlessenger  ” prevailed,  they  would  have 
failed  to  bring  themselves  within  the  award  of  the  Board  by  prov- 
ing deterioration  between  the  9th  September  and  the  1st  November. 
But,  however  that  may  be,  I,  for  the  reasons  stated  by  the  trial 
Judge,  agree  with  him  that  the  finding  or  award  of  the  Board  was 
not  binding  on  him  in  considering  and  determining  the  rights  of 
the  parties  in  this  action. 

That  brings  us  to  a consideration  of  the  findings  of  the  trial 
Judge.  It  is  admitted  that  some  of  the  grain  from  the  “Gale 
Staples”  was  mixed  with  damp  grain  from  the  “Schlessenger” 
and  that  some  of  the  “ Gale  Staples  ” grain  did  heat.  These  facts 
and  some  statements  made  by  the  defendants  in  a letter  of  the  9th 
September  to  Ostrander  and  Co.,  suggesting  a probability  of  heat- 
ing, are  circumstances  calculated  to  raise  a suspicion  as  to  the  con- 
dition of  the  grain  on  the  9th  September,  and,  if  unexplained,  an 
inference  that  the  grain  had  then  commenced  to  heat  or  was  in  a 
condition  where  heating  might  be  expected.  At  the  trial  the 
defendants  gave  evidence  to  explain  the  9th  September  letter,  and 
supported  their  oral  testimony  by  subsequent  letters  to  Ostrander 
and  Co. ; they  also  called  witnesses  to  prove  that  the  grain  in  the  18 
cars  in  dispute  had  not  at  any  time  been  mixed  with  the  “ Schles- 
senger ” grain  and  that  it  was  in  good  condition  when  shipped  out 
of  the  elevator. 

The  testimony  of  the  defendants*  witnesses  as  to  the  grain  not 
having  been  mixed  was  supported  by  the  records  of  the  elevator. 
After  weighing  and  considering  the  oral  testimony  and  the  letters 
and  records,  the  learned  trial  Judge  found  that  none  of  the  damaged 
grain  was  shipped  in  the  cars  in  question  and  that  the  grain  shipped 
was  not  mixed  with  the  grain  from  the  other  vessel  (the  “Schles- 
senger”). I have  carefully  considered  the  evidence,  exhibits,  and 
this  finding  in  the  light  of  the  arguments  of  counsel,  and  am  unable 
to  say  that  the  finding  of  the  trial  Judge  is  against  the  weight  of 
evidence,  or  clearly  wrong,  or  that  I should  have  reached  a different 
conclusion. 

It  does  not  necessarily  follow  that,  because  the  grain  in  the 
cars  in  question  here  was  not  mixed  with  grain  from  the  “ Schles- 
senger” it  had  not  been  damaged  before  shipment,  but  the  learned 
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trial  Judge  found  “ that  the  grain  was  damaged  in  the  course  of 
railway  transportation.” 

That  the  grain  was  heated  when  inspected  must  be  taken  as 
established,  and  the  question  is,  when  did  the  heating  commence, 
and  occur;  was  it  before  or  after  leaving  the  elevator?  The  plain- 
tiffs did  not  inspect  or  have  the  grain  inspected  in  the  elevator,  or 
when  it  left  the  elevator,  but  some  of  the  defendants5  employees 
did  see  the  grain  while  in  the  elevator  and  when  it  was  being 
loaded;  and,  though  they  do  not  appear  to  have  made  any  careful 
examination,  or  to  have  tested  the  grain  for  moisture  or  heating, 
they  testify  that  the  grain  was  in  good  condition  and  not  heated. 
Both  sides  called  experts  to  testify  in  reference  to  the  elements  and 
conditions  necessary  to  cause  heating,  and  the  time  and  conditions 
necessary  to  develop  the  amount  of  heating  which  appeared  on 
arrival  of  the  cars  at  destination,  and  inspection.  The  learned  trial 
Judge  has  accepted  the  view  that  the  heating  shewn  by  the  testi- 
mony could  and  did  develop  after  the  grain  left  the  elevator,  and 
I am  not  able  to  say  that  his  conclusion  is  not  justified  by  the 
evidence  or  is  against  the  weight  of  evidence  or  that  the  balance  of 
probabilities  is  against  the  finding  of  the  trial  Judge. 

Had  I reached  the  conclusion  that  the  heating  occurred  prior 
to  shipment,  I should  have  had  great  difficulty  in  finding  that  it 
occurred  after  or  by  reason  of  something  done  or  omitted  to  be 
done  after  the  plaintiffs  purchased  on  the  26th  September.  The 
plaintiffs5  evidence  and  efforts  were  directed  to  shewing  heating  by 
reason  of  mixing  prior  to  the  plaintiffs5  purchase,  and  it  seems  to 
me  that,  had  it  been  found  that  the  damage  was  caused  by  some- 
thing done  prior  to  the  plaintiffs5  purchase,  any  claim  arising  out 
of  that  wrong  or  neglect  would  not  and  did  not  pass  from  Ostrander 
and  Co.  to  the  Winnipeg  Grain  Company  and  from  them  to  these 
plaintiffs  on  a sale  of  the  grain  without  an  assignment  of  the  storage 
contract.  The  plaintiffs  do  not  plead  an  assignment  of  the  storage 
contract  or  prove  a contract  of  storage  made  with  these  defendants. 
They  assert,  and  relied  on  the  claim,  that  sec.  140  of  the  Grain  Act 
imposed  a statutory  obligation  on  the  defendants  to  deliver  to  them 
grain  equal  in  quality  to  the  grain  the  defendants  had  received  on 
the  20th  August. 

It  is  admitted  that  the  defendants  did  not  issue  any  receipts  for 
the  grain,  and  that  receipts  were  not  endorsed  to  the  plaintiffs  or 
presented  by  them  as  required  by  sec.  140*,  and  it  appears  to  me 


App.  Div. 


1923. 

Quintal 

AND 

Lynch 

Limited 

v. 

Goderich 

Elevator 

AND 

Transit  Co. 
Limited. 

Ferguson, 

J.A. 


* 140.  A terminal  warehouseman  shall,  unless  he  gives  public  notice 
as  hereinafter  provided  that  some  portion  of  the  grain  in  his  elevator 
is  out  of  condition,  or  becoming  so,  deliver  upon  all  receipts  presented, 
grain  of  quality  equal  to  that  received  by  him. 
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that,  to  bring  themselves  within  the  wording  and  requirements  of 
sec.  140,  the  plaintiffs  must  have  proved  presentation  of  warehouse 
receipts  or  contracts  of  the  defendants  which  the  plaintiffs  had  the 
right  to  enforce.  Counsel  for  the  appellants  argued  that  secs.  127 
and  128 f entitled  the  plaintiffs  to  a receipt.  On  my  reading  of  these 
sections,  Ostrander  and  Co.  might  have  demanded  a receipt,  or 
several  receipts,  for  the  grain,  and  might,  by  endorsement,  have 
transferred  to  the  plaintiffs  their  contractual  rights  thereunder,  but 
I am  unable  to  find  anything  in  these  sections  to  support  the  argu- 
ment that  in  the  circumstances  adduced  in  evidence  these  plaintiffs 
could  have  demanded  from  the  defendants  a warehouse  receipt  for 
the  grain  they  purchased.  I am  unable  to  see  how  the  plaintiffs 
could  ask  the  defendants  to  divide  their  storage  contract  with 
Ostrander  and  Co.  into  several  contracts  or  how  they  can  claim 
the  benefit  of  sec.  140  without  the  production  of  a receipt,  or 

1 127.  Upon  the  owner  or  consignee  of 'grain  stored  in  a terminal 
elevator  surrendering  the  original  shipping  receipt,  or  hill  of  lading,  or 
both,  as  the  case  may  be,  properly  endorsed,  accompanied  by  evidence 
that  all  transportation  charges,  other  than  those  due,  if  any,  to  the  owner 
of  such  elevator,  and  all  other  charges  which  are  a lien  upon  grain,  in- 
cluding charges  for  inspection  and  weighing,  have  been  paid,  the  ware- 
houseman shall  issue  to  the  person  entitled  to  receive  it  a warehouse 
storage  receipt  for  each  individual  carload  lot  or  parcel  of  grain,  sub- 
ject to  his  order,  which  receipt  shall  state, — 

(a)  the  date  of  the  receipt  of  the  grain  in  store  and  also  the 
quantity  and  inspected  grade  of  the  grain; 

(&)  that  the  grain  mentioned  in  it  has  been  received  into  store  to 
be  stored  with  grain  of  the  same  grade  by  inspection; 

(c)  that  the  grain  is  deliverable  upon  the  return  of  the  receipt 
properly  endorsed  by  the  person  to  whose  order  it  was  issued, 
and  upon  payment  of  proper  charges  for  storage  and  trans- 
portation, if  any  due  to  the  owner  of  the  elevator. 

128.  All  warehouse  receipts  for  grain  issued  by  the  same  elevator 
shall  be  consecutively  numbered,  and  no  two  receipts  bearing  the  same 
number  shall  be  issued  from  the  same  elevator  during  any  one  year, 
except  in  case  of  a lost  or  destroyed  receipt,  in  which  case  the  new 
receipt,  if  one  is  given,  shall  bear  the  same  date  and  number  as  the 
original,  and  shall  be  plainly  marked  on  its  face  “ Duplicate.” 

2.  Warehouse  receipts  shall  state, — 

(a)  for  grain  received  from  railway  cars,  the  number  of  each  car 
and  the  quantity  therein  contained ; 

(&)  for  grain  received  from  barges  or  other  vessels,  the  name  of 
each  craft;  and 

(c)  for  grain  received  from  team  or  by  other  means,  the  manner 
of  its  receipt. 

3.  No  terminal  warehouse  receipt  shall  be  issued  for  a greater 
quantity  of  grain  than  was  contained  in  the  parcel  or  lot  stated  to  have 
been  received,  nor  shall  any  such  receipt  be  issued  except  upon  actual 
delivery  of  the  grain  represented  by  such  receipt  into  store  in  the 
elevator  from  which  the  receipt  purports  to  be  issued. 

4.  One  receipt  only  shall  be  issued  for  the  same  lot  of  grain,  except 
in  cases  where  receipt  for  a part  of  a lot  is  desired,  and  then  the  total 
receipts  for  a particular  lot  shall  cover  that  lot  and  no  more. 
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receipts,  obtained  under  and  in  the  manner  provided  by  sec.  127, 
128,  or  131,  dnly  endorsed  or  assigned,  or  how  the  plaintiffs  can 
sne  for  a breach  of  the  defendants’  contract  with  Ostrander  and  Co. 
unless  they  establish  an  assignment  of  the  contract,  or  an  assign- 
ment of  the  cause  of  action  Ostrander  and  Co.  had,  or  might  have, 
for  breach  of  their  contract  with  reference  to  the  storage  of  the 
grain  here  in  question. 

In  the  view  I have  taken,  it  is  not  necessary  to  consider  the  con- 
stitutional validity  of  the  Grain  Act,  and  particularly  sec.  140,  as 
affecting  and  interfering  with  the  contractual  and  civil  rights  of 
the  parties:  see  Rex  v.  Manitoba  Grain  Co.  (1922),  66  D.L.R.  406. 

For  these  reasons,  I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


[APPEL/LATE  DIVISION.] 

McLeod  v.  Curry. 

Trusts  ancl  Trustees — Purchase  of  Land  by  Husband  and  Conveyance 
by  Vendor  to  Wife — Presumption  of  Advancement — Rebuttal — Evi- 
dence— Intention — Resulting  Trust — Affidavit  of  Wife  — Want  of 
Knowledge  of  Effect  of — Admission — Declaration  of  Trust. 

Where  lands  are  conveyed  to  a married  woman  by  direction  of  her 
husband,  who  pays  the  purchase-money,  the  presumption  is  that 
they  are  an  advancement  to  the  wife,  and  the  onus  of  rebutting  that 
presumption  is  on  those  who  contend  that  there  is  a resulting  trust 
in  favour  of  the  husband. 

In  this  case  it  was  contended  that  the  presumption  was  rebutted  by 
an  affidavit  made  by  the  wife  in  applying  for  probate  of  the  hus- 
band’s will,  wherein  the  lands  conveyed  to  her  were  mentioned  as 
being  among  the  lands  of  which  her  husband  died  possessed:  — 

Held,  that  the  making  of  the  affidavit  did  not  of  itself  rebut  the  pre- 
sumption; and,  treating  the  affidavit  as  an  admission  or  as  a declara- 
tion of  trust,  it  was  not  effective,  because  the  widow  did  not  know 
that  she  was  making  any  admission,  nor  did  she  intend  to  make  a 
declaration  of  trust,  and  was  not  informed  but  left  in  ignorance  of 
the  nature  and  effect  of  what  she  was  doing. 

Judgment  of  Mulock,  C.J.Ex.,  51  O.L.R.  68,  reversed. 

An  appeal  by  the  defendant  Marie  Genevieve  Curry  from  the 
judgment  of  Mulock,  C.J.Ex.,  51  O.L.R.  68. 

The  appeal  was  heard  by  Meredith,  C.J.O.,  Magee,  Hodgins, 
and  Ferguson,  JJ.A. 

II.  J.  Scott , K.C.,  for  the  appellant. 

I.  B.  Levin , for  the  defendants  W.  G.  Curry  and  Yerene  May 
McLeod,  respondents. 

J.  H.  Rodd,  K.C.,  for  the  plaintiff,  respondent. 
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June  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — This  is  an  appeal  by  the  defendant  Marie  0.  Curry  from 
the  judgment,  dated  the  16th  September,  1921,  which  was  directed 
to  be  entered  by  the  Chief  Justice  of  the  Exchequer  after  the  trial 
before  him  sitting  without  a jury  at  Sandwich  on  the  previous  2nd 
and  3rd  days  of  May. 

The  question  for  decision  is,  whether  certain  lands,  which  at 
the  testator’s  death  stood  in  the  name  of  his  wife,  were  hers  or 
belonged  to  his  estate. 

Prima  facie  the  putting  of  the  lands  in  the  name  of  the  wife  is 
to  be  treated  as  intended  to  be  an  advancement  to  her;  but  this 
prima  facie  presumption  may  be  rebutted ; and  it  was  contended  by 
the  respondents  that  in  this  case  it  was  rebutted — the  evidence  of 
that  being  that,  in  obtaining  probate  and  in  an  affidavit  made  by 
her  in  connection  with  the  application  for  probate,  the  wife  included 
the  lands  as  part  of  the  estate  of  which  {he  testator  died  possessed. 

The  affidavit  referred  to  was  a joint  affidavit  made  by  the  widow 
and  by  Charles  Francis  Curry  and  J ames  Barber  McLeod,  the  latter 
of  whom  is  a barrister  and  solicitor,  and,  as  I understand  the  evid- 
ence of  Mr.  Bartlet,  to  which  I shall  afterwards  refer,  the  affidavit 
was  prepared  by  McLeod. 

The  lands  of  which  the  testator  died  possessed  are  described  in 
a schedule  made  an  exhibit  to  the  affidavit.  They  consist  of  several 
hundred  parcels,  and  the  enumeration  of  them  occupies  nearly  six 
foolscap  pages. 

The  learned  Chief  Justice  of  the  Exchequer  held,  and  correctly 
so,  that,  assuming  that  the  lands  were  conveyed  to  the  wife  by 
direction  of  the  husband,  and  that  the  purchase-money  was  paid 
by  him,  the  presumption  is  that  they  were  an  advancement  to  the 
wife,  and  that  the  onus  of  rebutting  that  presumption  was  upon 
those  who  contended  that  there  was  a resulting  trust  in  favour  of 
the  husband,  but  that  "the  affidavit  does  not  rebut  the  implied 
presumption  of  an  advancement  . . . and,  therefore,  does  not 

give  rise  to  a resulting  trust,”  but  he  held  that  the  affidavit  con- 
stituted a declaration  of  trust  (51  O.L.R.  at  p.  72). 

The  learned  Chief  Justice  attached  no  weight  to  the  evidence  of 
McLeod  of  an  admission  alleged  to  have  been  made  by  the  wife 
" while  her  husband  was  lying  dead  in  her  house  ” that  she  owned 
only  two  lots. 

I do  not  quite  understand  some  of  the  observations  of  the  learned 
Chief  Justice;  he  says  (51  O.L.R.  at  p.  72)  : "If  at  the  time  of 
the  making  of  the  affidavit  it  were  shewn  that  she  did  not  know 
that  the  said  lands  were  vested  in  her,  she  might  not  be  bound  by 
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the  admission  of  a trust  contained  in  the  affidavit ; but,  if  she  knew 
it,  then  the  affidavit  was  a good  and  sufficient  declaration  of  trust 
by  her  that  she  held  them  in  trust  for  him.” 

He  then  refers  to  the  fact  that  the  deed  from  William  McGregor 
to  her  (of  some  of  the  lots)  was  registered  and  says  that  she  is 
deemed  by  the  Registry  Act  to  have  notice  of  the  deed. 

With  respect  I am  unable  to  agree  with  that.  The  knowledge 
of  the  widow  must,  I think,  be  actual  knowledge,  and  I cannot  see 
what  bearing  the  Registry  Act  has.  The  provision  to  which  refer- 
ence is  made  affects  only  persons  dealing  with  land  a deed  of  which 
is  registered. 

There  is  no  doubt  that  the  schedule  shewing  the  number  of 
lots  was  prepared  by  or  under  the  direction  of  McLeod,  and  that  it 
was  not  read  over  to  the  widow,  and  that  no  explanation  as  to  the 
nature  or  effect  of  the  affidavit  and  schedule  was  given  to  her,  and 
that  she  was  not  told  that  what  she  was  doing  was,  as  the  Chief 
Justice  has  found,  signing  what  amounts  to  a declaration  that  she 
held  the  lands  standing  in  her  name  in  trust  for  her  husband.  I 
gather  this  from  the  evidence  taken  at  the  trial,  but.  that  my  view 
is  correct  appears  from  the  examination  of  Mr.  Bartlet,  which  has 
been  had  since  the  argument  of  the  appeal — and,  indeed,  he  says 
that  the  schedule  was  not  read  to  the  widow.  I do  not  suggest 
that  McLeod  was  deliberately  concealing  from  her  the  effect  of 
what  she  was  doing ; he  apparently  had  no  doubt  that  the  lands  in 
question  were  held  by  the  widow  in  trust  for  her  husband,  and  he 
perhaps  thought  it  best  not  to  suggest  anything  that  might  raise 
a question  as  to  what  the  widow’s  rights  in  them.  were. 

No  satisfactory  reason  for  the  husband  having  the  lands  in 
question  conveyed  to  his  wife,  if  she  was  to  hold  them  only  as 
trustee  for  him,  was  advanced  either  at  the  trial  or  upon  the  argu- 
ment before  us.  He  was  a man  of  large  means,  and  it  was  not 
unlikely  that  he  intended  to  make  a present  of  them,  forming  as 
they  did  a small  part  of  his  property,  knowing  that  his  wife  would 
concur  in  any  disposition  he  might  desire  to  make  of  them. 

In  my  opinion,  the  respondents  have  failed  to  rebut  the  pre- 
sumption of  an  advancement  to  the  wife;  I agree  with  the  learned 
* Chief  Justice  that'  the  making  of  the  affidavit  is  not  enough,  and 
I think  also  that  treating  it  as  an  admission  it  cannot  help  the 
respondent  because  of  the  widow  not  knowing  that  she  was  making 
any  admission. 

Nor  can  the  respondents  succeed  upon  the  ground  upon  which 
the  learned  Chief  Justice  rested  his  judgment,  because  the  widow  did 
not  intend  to  make  a declaration  of  trust  and  was  not  informed 
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but  left  in  ignorance  of  the  nature  and  effect  of  what  she  was  doing. 
The  judgment  rests  upon  the  assumption  that  there  was  no  result- 
ing trust,  and  that  therefore  she  was  the  legal  and  beneficial  owner 
of  the  lands  in  question,  and  to  deprive  her  of  them  it  was  incum- 
bent on  those  who  procured  her  to  make  the  affidavit,  from  which, 
if  it  made  the  lands  part  of  the  estate,  they  would  benefit,  to 
inform  her  fully  and  fairly  of  the  effect  of  what  she  was  about  to 
do,  if  not  also  of  her  rights  which  she  was  about  to  give  away. 

I express  no  opinion  as  to  the  effect  of  the  affidavit,  if  it  had 
been  obtained  under  proper  cicumstances,  being  to  declare  a trust 
in  favour  of  the  husband. 

I would  reverse  the  judgment  appealed  from,  with  costs,  and 
substitute  for  it  judgment  dismissing  the  action  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Morris  v.  Hamilton  Radial  Electric  Railway  Co. 

Negligence — Collision  of  Automobile  and  Trolley  Car  in  Highway — 
Injury  to  Automobile  and  Persons  in  it — Responsibility  for  Colli- 
sion— Findings  of  Jury — Meaning  of  — Concurrent  Negligence  — 
“ Last  Chance .” 

An  appeal  from  the  judgment  of  Middleton,  J.,  52  O.L.R.  120,  was  dis- 
missed, by  reason  of  an  equal  division  of  opinion  in  the  First  Divi- 
sional Court. 

Per  Hodgins,  J.A. : — The  jury’s  answers  to  questions  6 and  7 resulted 
in  this,  that  both  parties,  after  they  had  or  should  have  appre- 
hended immediate  danger,  were  negligent,  the  defendants  in  respect 
of  their  continuing  excessive  speed,  having  regard  to  rail  conditions, 
and  the  plaintiff  in  his  continuing  omission  to  look  out  for  a car. 
There  was  concurrent  negligence  in  both  parties,  continuing  down 
to  the  time  of  the  collision,  and  the  appeal  should  he  dismissed. 

Per  Ferguson,  J.A.: — The  answers  of  the  jury  made  it  clear  that  they 
found  that  the  collision  was  the  result  of  joint  negligence,  and  that 
the  plaintiff’s  “ chance  ” to  avoid  the  collision  continued  as  the 
“ chance  ” of  the  defendants’  motorman  continued.  The  case  was 
not  one  for  the  application  of  the  “ last  chance  ” rule.  The  appeal 
should  he  dismissed. 

Per  Meredith,  C.J.O. , and  Magee,  J.A.: — The  answers  of  the  jury  did 
not  shew  clearly  what  they  meant.  Having  regard  to  the  different 
views  which  might  he  taken  of  the  meaning  of  the  answers,  there 
should  be  a new  trial. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Middleton,  J., 
52  O.L.R.  120. 
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April  16.  The  appeal  was  heard  by  Meeedith,  C.J.O.,  Magee, 
Hodgins,  and  Feeguson,  JJ.A. 

8.  F.  Washington,  K.C.,  and  C.  W.  R.  Bowlby,  for  the  appellant. 

D.  L.  McCarthy,  K.C.,  and  C.  W.  G.  Gibson,  for  the  defendants, 
respondents. 

Jnne  11.  Hodgins,  J.A. : — The  question  in  this  case  is  whether 
upon  the  answers  of  the  jury  the  appellant  is  entitled  to  succeed 
in  an  action  for  damages  due  to  a collision  between  the  appellant’s 
motor  car  and  the  respondents’  electric  railway  car. 

The  questions  and  the  jury’s  answers  are  as  follows : — 

Q.  1.  Was  the  accident  to  the  plaintiff  caused  by  the  negligence 
of  the  defendants’  motorman  ? A.  Yes. 

2.  Q.  What  negligence  do  you  find?  A.  Should  have  given 
proper  warning.  Running  too  fast  and  could  not  control  his 
car  on  account  of  the  condition  of  the  rails. 

Q.  3.  Was  the  accident  caused  or  contributed  to  by  the  plain- 
tiff’s own  negligence?  A.  Yes,  contributed  to. 

Q.  4.  What  negligence  do  you  find?  A.  Should  have  been 
more  careful  in  approaching  the  street. 

Q.  5.  After  the  motorman  saw  or  ought  to  have  seen  that  the 
plaintiff  was  in  danger,  did  he  do  all  he  could  to  avert  an  accident  ? 
If  not,  wherein  was  he  at  fault?  A.  No.  He  should  have  blown 
whistle  after  he  had  seen  the  plaintiff  within  100  feet  from  the 
accident. 

Q.  6.  Was  the  motorman  unable  to  prevent  the  accident  by 
reason  of  anything  which  he  had  negligently  done  or  omitted  before 
he  became  aware  that  the  plaintiff  was  in  danger?  If  so  wherein 
was  he  at  fault?  A.  Excessive  speed  according  to  the  condition 
of  the  rails. 

Q.  7.  After  the  plaintiff  became  aware  or  ought  to  have  become 
aware  that  there  was  danger,  did  he  do  all  that  he  ought  to  have 
done  to  avert  the  accident?  A.  Should  have  been  on  look-out  for 
cars. 

Q.  8.  Damages?  A.  $5,000. 

The  learned  trial  Judge  says  that  the  appellant,  after  helping 
his  wife  into  the  motor  car  at  their  house,  on  “ a little  used  road,” 
and  “ hearing  no  sound  ” of  the  electric  car,  drove  very  slowly 
towards  the  track  without  looking,  and  just  as  he  got  upon  the 
track  he  was  struck  by  the  trolley  car.  The  distance  from  where 
he  started  to  the  track  was  20  to  25  feet;  the  morning  was  rainy, 
and  trees  with  rain  dripping  from  them  somewhat,  but  not  wholly, 
obscured  the  view  up  the  track.  The  learned  Judge  also  says  that 
the  appellant’s  “ automobile  was  wrecked,  his  wife  was  killed,  and 
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he  was  severely  injured.  The  automobile  was  at  all  times  under 
perfect  control  and  could  have  at  any  time  been  stopped  in  a 
foot  or  so.  The  motorman  saw  him  coming,  but  supposed  that,  as 
the  automobile  was  going  so  slowly,  it  was  not  the  plaintiffs 
intention  to  go  on  the  track  until  the  trolley  car  had  gone  past. 
As  soon  as  the  motorman  realised  the  danger  he  attempted  to 
stop,  but  it  was  too  late.  He  did  not  whistle,  at  any  rate  until 
too  late.” 

The  judgment  in  appeal  proceeds  upon  this  ground,  as  stated 
by  the  learned  trial  Judge:  “I  cannot  convince  myself  that  these 
answers  do  not  amount  to  a finding  of  concurrent  negligence.  The 
first  two  find  negligence  on  the  part  of  the  defendants  and  the  next 
two  contributory  negligence  by  the  plaintiff  as  the  cause  of  the 
acceident.  The  last  answers  find  that  both  were  negligent  after 
each  knew  or  ought,  to  have  known  of  the  danger.” 

The  appellants  motor  car  stopped  near  his  gate  some  20  to  25 
feet  from  the  track,  and  he  listened  and  then  went  on  without 
looking.  So  that  the  sole  neglect  which  he  was  guilty  of  was  that 
omission.  This  lasted  from  the  time  he  left  his  house  till  his  motor 
car  was  struck.  The  negligence  of  the  motorman  was  that  he  did 
not  whistle  100  feet  off  and  that  he  was  running  too  fast  on  a 
slippery  rail.  This  indicates  that  the  electric  car  could  not  have 
been  stopped  in  time  owing  to  speed  coupled  with  a bad  rail,  even 
if  the  motorman  had  anticipated  the  accident. 

So  that  we  have  an  electric  car  unable  to  pull  up  in  time  and 
giving  no  warning,  and  a man,  able  to  avoid  that  car,  if  he  had  only 
looked  before  he  ran  on  to  the  track. 

The  jury’s  answers  to  questions  6 and  7 result  in  this,  that  both 
parties,  after  they  had  or  should  have  apprehended  immediate 
danger,  were  negligent,  the  respondents  in  respect  of  their  continu- 
ing excessive  speed,  having  regard  to  rail  conditions,  and  the  appel- 
lant in  his  continuing  omission  to  look  out  for  a car. 

The  points  raised  by  the  appellant  are  that  British  Columbia 
Electric  Railway  Co.  Limited  v.  Loach , [1916]  1 A.C.  719,  is  on 
all  fours  with  this  one,  and  also  that  question  7 should  not  have 
contained  the  words,  “ or  ought  to  have  become  aware.” 

The  Loach  case,  as  has  often  been  pointed  out,  proceeds  upon 
the  view  that  before  the  time  of  the  accident  the  plaintiff’s  negli- 
gence was  over  and  spent,  and  that  there  was  thereafter  no  further 
act  of  negligence.  It  therefore  allowed  the  raising  of  the  issue  of 
ultimate  negligence,  which,  as  I understand  the  case,  depended  upon 
the  absence  of  ability  or  opportunity  on  the  part  of  the  plaintiff 
to  do  anything  on  becoming  aware  of  the  danger,  and  also  upon  the 
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fact  that  the  defendants  had  snch  a chance  bnt  failed  to  make  nse 
of  it,  because  of  the  disability  they  had  imposed  upon  themselves  by 
the  defective  brake.  And  this  inability  or  omission  to  seize  the 
opportunity,  whether  due  to  further  negligence  at  the  moment,  as 
the  act  of  turning  away  from  looking  ahead  (Neenan  v.  Hosford , 
[1920]  2 I.R.  258,  286,  Field  v.  Sarnia  Street  Railway  Co. 
(1921),  50  O.L.R.  260),  or  to  the  operation  of  an  act  of  negligence 
already  committed  but  continuing,  which  then  becomes  an  immedi- 
ate and  effective  cause,  is  ultimate  negligence  as  described  by  the 
Privy  Council  and  in  many  cases  in  our  own  Courts. 

This  is  evident  from  these  remarks  of  Lord  Sumner  in  the 
Loach  case,  at  pp.  722,  723 : — 

“ If  the  jury  accepted  the  facts  above  stated,  as  certainly  they 
well  might  do,  there  was  no  further  negligence  on  the  part  of  Sands 
after  he  looked  up  and  saw  the  car,  and  then  there  was  nothing 
that  he  could  do.  There  he  was,  in  a position  of  extreme  peril  and 
by  his  own  fault,  but  after  that  he  was  guilty  of  no  fresh  fault. 
The  driver  of  the  car,  however,  had  seen  the  horses  some  perceptible 
time  earlier,  had  duly  applied  his  brakes,  and  if  they  had  been  effec- 
tive he  could,  as  the  jury  found,  have  pulled  up  in  time.  Indeed,  he 
would  have  had  100  feet  to  spare.  If  the  car  was  150  feet  off  when 
Sands  looked  up  and  said  f Oh/  then  each  had  the  other  in  view  for 
fifty  feet  before  the  car  reached  the  point  at  which  it  should  have 
stopped.  It  was  the  motorman’s  duty,  on  seeing  the  peril  of  Sands, 
to  make  a reasonable  use  of  his  brakes  in  order  to  avoid  injuring 
him,  although  it  was  by  his  own  negligence  that  Sands  was  in 
danger.  Apparently  he  did  his  best  as  things  then  were,  but  partly 
the  bad  brake  and  partly  the  excessive  speed,  for  both  of  which  the 
appellants  were  responsible,  prevented  him  from  stopping,  as  he 
could  otherwise  have  done.  On  these  facts,  which  the  jury  were 
entitled  to  accept  and  appear  to  have  accepted,  only  one  conclusion 
is  possible.  What  actually  killed  Sands  was  the  negligence  of  the 
railway  company,  and  not  his  own,  though  it  was  a close  thing.” 

The  reference  to  “ some  perceptible  time  earlier  ” in  the  above 
is  explained  in  other  remarks  of  Lord  Sumner,  thus  (p.  722)  : — 

“ The  driver”  (of  the  electric  car)  “ saw  the  horses  as  they  came 
into  view  from  behind  a shed  at  the  crossing  of  the  road  and  the 
railway,  when  they  would  be  10  or  12  feet  from  the  nearest  rail,  and 
he  at  once  applied  his  brake.  He  was  then  400  feet  from  the  cross- 
ing.” 

When  Lord  Sumner  says,  in  the  earlier  part  of  his  judgment, 
that  the  plaintiffs  negligence  would  have  defeated  the  action,  he 
refers  to  the  negligence  which  consisted  in  the  act  of  going  on  the 
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track  without  looking,  as  is  evident  from  his  statement  that  “ there 
was  no  further  negligence  . . . after  he  looked  up  and  saw  the 

car,  and  then  there  was  nothing  he  could  do,”  for  he  was  then  on 
the  track. 

Middleton,  J.,  in  Hendrie  v.  Grand  Trunk  Railway  Co.  (1921), 
51  O.L.R.  191,  at  p.  198,  says:  “ The  obligation”  (of  the  rail- 
way servants)  “ is  precisely  that  which  arises  in  an  emergency  fol- 
lowing the  plaintiff's  negligence,  commonly  called  the  question  of 
ultimate  negligence.  Lid  the  defendant  do  all  that  he  should  have 
done  after  he  knew  or  ought  to  have  known  that  it  was  imminent  ?” 

That  case  was  very  like  this  one,  as  in  it  the  plaintiff  was  seen 
but  the  fireman  thought  he  was  going  to  stop.  Here  the  plaintiff 
was  seen  by  the  motorman,  who  supposed  it  was  not  his  intention  to 
go  on  the  track  till  the  car  had  passed.  The  former  case  turned  on 
the  point  that  there  was  nothing  to  indicate  that  an  accident  was 
imminent,  and  that  seems  to  be  the  situation  here. 

To  adopt  the  view  that  the  Loach  case  is  applicable  would 
require  us  to  deal  with  the  questions  here  as  if  the  negligence  men- 
tioned in  the  answer  to  question  4,  “ Should  ha^ve  been  more  careful 
in  approaching  the  street,”  indicated  something  different  from  the 
final  act  of  negligence  as  stated  in  answer  to  question  7,  “ Should 
have  been  on  look-out  for  cars.”  They  both  deal  with  the  careless 
approach,  which  included  the  entering  upon  the  actual  danger  zone, 
namely,  the  track,  without  looking. 

I do  not  think  this  negligence  can  be  subdivided  so  as  to  increase 
the  burden  of  the  respondents.  The  doctrine  of  ultimate  negli- 
gence cannot  properly  be  applied  where  conditions  make  it  impos- 
sible to  conclude  that  a fair  chance  was  afforded  to  one  party  to 
deal  with  the  emergency  created  by  the  negligence  of  the  other 
party.  And  the  Court  should  not  endeavour  to  apply  it  unless  it 
is  certain  that  the  circumstances  of  the  case  enable  justice  to  be 
done  to  both  parties  by  its  operation.  It  is  not  a theory  but  an 
obligation  arising  out  of  a condition  of  things  emerging  before  the 
accident  in  sufficient  time  to  enable  something  effective  to  be  done 
to  avoid  it.  The  appellant's  negligent  act  did  not  end  a sufficient 
time  before  the  collision  to  leave  opportunity  for  the  respondents 
to  do  anything  to  avoid  the  accident.  Here  the  negligence  was 
■continuing  from  the  time  the  motor  car  was  set  in  motion  until  it 
got  to  the  track,  and  it  brought  the  plaintiff  there  just  as  the  electric 
car  arrived,  and  the  crash  occurred  at  once.  This  indicates  con- 
current negligence  in  both  parties,  and  excludes  the  idea  of  ultimate 
negligence,  because  it  fails  to  disclose  an  opportunity  in  which  the 
respondent  could  be  expected  to  act,  even  if  the  element  mentioned 
in  answer  6 was  absent. 
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As  to  whether  the  question  as  to  ultimate  negligence  should  con- 
tain the  words  “ or  ought  to  have  become  aware,”  this  Court  is  com- 
mitted to  the  view  that  they  are  necessary  and  proper:  Ontario 
Hughes-Owens  Limited  v.  Ottaiva  Electric  Railway  Co.  (1917),  40 
O.L.R.  614.  And  so  is  the  Supreme  Court  of  Canada:  Gavin  v. 
Kettle  Valley  Railway  Co.  (1919),  58  Can.  S.C.R.  501.  And  this  is 
also  the  view  of  the  Second  Divisional  Court : see  Parsons  v.  Toronto 
Railway  Co.  (1919),  45  O.L.R.  627,  per  Riddell,  J.,  at  p.  631;  and 
Field  v.  Sarnia  Street  Railway  Co.,  50  O.L.R.  260,  where  the  driver 
of  the  street  car  was  looking  over  a fence  instead  of  ahead. 

I agree  with  the  learned  trial  Judge  that  this  is  an  instance  of 
concurrent  negligence  in  both  parties,  continuing  down  to  the  time 
of  the  accident,  as  in  Herron  v.  Toronto  Railway  Co.  (1913),  28 
O.L.R.  59.  The  appeal  should  be  dismissed. 

Ferguson,  J.A. : — I am  of  opinion  that  the  answers  of  the  jury 
cannot  be  read  to  mean  that  the  defendants5  motorman  had,  as  com- 
pared with  the  plaintiff,  “ the  last  chance.55 

It  is  clear  that  the  plaintiffs  “ chances  55  continued  down  to  the 
moment  he  got  on  the  track,  and  it  is  not  suggested  that  the  defend- 
ants5 chance  continued  after  that  moment,  which  circumstance,  I 
think,  distinguishes  this  case  from  the  Loach  case,  [1916]  1 A.C. 
719,  on  which  the  appellant  relied. 

I have  no  doubt  that  the  jury  intended  to  find,  and  in  my  opinion 
the  answers  make  it  clear  that  they  did  find,  that  the  accident  was 
the  result  of  joint  negligence,  as  the  same  was  explained  to  them 
by  the  learned  trial  Judge,  and  that  the  plaintiff’s  “ chance  55  to 
avoid  the  accident  continued  as  long  as  the  “ chance  55  of  the  defend- 
ants5 motorman  continued. 

In  my  opinion,  this  is  not  a case  for  the  application  of  the  “ last 
chance  55  rule.  I would  dismiss  the  appeal. 

•Meredith,  C.J.O. : — I have  had  the  opportunity  of  reading  the 
opinion  of  my  brother  Hodgins;  and,  if  it  were  clear  that  the 
answers  of  the  jury  mean  what  he  thinks  they  mean,  I would  agree 
with  the  conclusion  to  which  he  has  come. 

In  my  view,  the  answers  of  the  jury  do  not  shew,  clearly  at  all 
events,  what  they  meant. 

I cannot  think  that  the  answer  to  question  7 means  more  than 
a repetition  of  the  finding  in  answer  to  the  fourth  question. 

The  answer  to  the  fifth  question  means,  I think,  that  after  the 
motorman  saw  the  plaintiff  when  the  car  was  within  100  feet  of 
the  place  of  the  accident  he  should  have  blown  the  whistle  ; that  if 
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he  had  done  so  the  accident  would  not  have  happened ; and  that  his 
neglect  to  do  that  was  the  effective  cause  of  the  accident. 

Having  regard  to  the  different  views  which  may  be  taken  as  to 
the  meaning  of  the  answers,  justice  would  be  best  served  by  direct- 
ing a new  trial,  and  that  I would  do,  and  I would  direct  that  the 
costs  of  the  last  trial  and  of  the  appeal  be  costs  in  the  cause  to  the 
party  who  is  ultimately  successful. 

Magee,  J.A.,  agreed  with  Meredith,  C.J.O. 

The  Court  being  divided , appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Walker  v.  Foster. 

Evidence  — Affiliation  Order  — Children  of  Unmarried  Parents  Act, 
1921,  11  Geo.  V.  eh.  54,  sec.  25 — Corroboration — Letters  of  Defend- 
ant— Proof  of  Handwriting  by  Independent  Witness — Further  Evi- 
dence Admitted  on  Appeal. 

The  corroborative  evidence  required  by  sec.  25  of  the  Children  of  Un- 
married Parents  Act,  1921,  must  be  such  as  to  raise  a probability  that 
illicit  intercourse  has  taken  place. 

Burbury  v.  Jackson,  [1916]  1 K,B.  16,  18,  followed. 

Where  the  evidence  adduced  as  corroborative  consisted  of  letters  pro- 
duced by  the  plaintiff  and  sworn  by  her  to  have  been  received  through 
the  post  and  to  have  been  written  to  her  by  the  defendant,  but  not 
otherwise  proved,  it  was  held,  that  the  evidence  was  insufficient;  but 
the  Court,  upon  the  defendant’s  appeal  from  an  affiliation  order, 
allowed  the  plaintiff  to  adduce  further  evidence,  whereupon  the 
defendant’s  banker  produced  certain  cheques  which  he  testified  were 
signed  by  the  defendant;  and,  upon  a comparison  of  these  with  the 
letters,  the  Court  determined  that  the  letters  were  written  by  the 
defendant,  and  dismissed  the  appeal. 

Appeal  by  the  defendant  from  an  order  of  the  Judge  of  the 
Juvenile  Court  of  the  City  of  Toronto,  under  the  Children  of 
Unmarried  Parents  Act,  1921,  declaring  the  defendant  to  be  the 
father  of  the  twin  children  of  the  plaintiff  and  directing  him  to  pay 
$10  per  week  to  the  plaintiff  for  their  maintenance. 

November  29?  1922.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

E.  D.  O’Flynn,  for  the  appellant. 

C.  W.  Adams,  for  the  plaintiff,  respondent. 

June  11,  1923.  The  judgment  of  the  Court  was  read  by  Fer- 
guson, J.A. The  sole  ground  of  appeal  is  that  the  evidence  of 
the  plaintiff  was  not  corroborated  as  required  by  sec.  25*  of  the 

* 25.  No  order  of  affiliation  shall  be  made  at  the  instance  of  the 
mother  of  a child  born  out  of  wedlock  . . . unless  her  evidence  is 


LIY.] 


ONTARIO  LAW  REPORTS. 


215 


Children  of  Unmarried  Parents  Act,  1921,  11  Geo.  Y.  ch.  54, 
Ontario. 

The  English  authorities  dealing  with  the  corroboration  neces- 
sary under  a similar  Act  are  collected  and  discussed  in  Taylor  on 
Evidence,  11th  ed.,  p.  659. 

I have  read  and  considered  the  cases  referred  to  by  counsel  and 
those  collected  in  Taylor,  and  am  of  opinion  that  the  corroborative 
evidence  must  be  such  as  is  calculated  to  raise  a probability  that 
illicit  intercourse  has  taken  place,  or,  as  said  by  Lord  Reading  in 
Burbury  v.  Jackson , [1916]  1 K.B.  16,  18 : — 

“ The  evidence  must  shew  that  misconduct  was  probable.  . . . 
It  is  dangerous  to  lay  down  any  general  rule  as  to  what  evidence 
will  suffice  for  that  purpose;  it  is  enough  to  say  that  mere  oppor- 
tunity will  not.” 

In  the  case  at  bar,  no  one  was  called  to  support  or  corroborate 
the  plaintiff’s  story.  The  plaintiff  produced  a number  of  letters 
which  she  testified  she  had  received  through  the  post,  and  that 
they  were  written  by  the  defendant. 

If  proven,  the  letters  not  only  corroborate  the  plaintiff’s  story 
as  to  the  intimate  and  friendly  relationship  existing  between  the 
parties,  but 'also  corroborate  the  plaintiff’s  statement  of  illicit  inter- 
course and  the  actual  begetting  of  the  children : see  particularly  a 
letter  of  the  10th  January,  1922. 

It  was  contended  by  the  appellant  that  the  plaintiff’s  case  could 
not  be  established  by  letters  not  admitted  or  by  letters  proved  merely 
by  the  plaintiff’s  uncorroborated  statement  as  to  the  person  who 
wrote  the  letters. 

After  considering  the  matter,  this  Court  was  of  opinion  that 
this  contention  was  sound,  but  allowed  the  plaintiff  to  call  further 
evidence  to  corroborate  her  statement  that  the  letters  were  written 
by  the  defendant.  Acting  on  the  leave  granted,  the  plaintiff  called 
the  defendant’s  banker.  He  produced  certain  cheques  and  vouchers 
which  he  testified  had  been  signed  by  the  defendant,  and  reluct- 
antly admitted  that  the  signatures  to  the  cheques  and  letters  looked 
alike.  I have  compared  the  letters  and  cheques,  and  am  of  opinion 
that  the  letters  were  written  by  the  defendant. 

For  these  reasons  I am  of  opinion  that  the  appeal  should  be 
dismissed,  but,  in  the  circumstances,  without  costs. 

Appeal  dismissed. 

corroborated  by  some  other  material  evidence,  but  subject  thereto  proof 
of  paternity  may  be  established  under  this  Act  upon  such  evidence  as 
the  Judge  deems  sufficient. 
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[APPELLATE  DIVISION.] 

May  19. 
June  11. 

York  Public  School  Board  (Section  13)  v.  Toronto  Board  of 

Education. 

Schools • — Rural  School  Section  Adjacent  to  City — Joint  School — Agree- 
ment Made  in  1917 — Public  Schools  Act , 1920,  10  & 11  Geo.  V.  Ch. 

100,  sec.  75(1) — Amending  Acts,  1921,  11  Geo.  V.  ch.  89,  sec.  8,  and 

1922,  12  & 13  Geo.  V.  ch.  95,  sec.  IJj — Application  of — Equalisation 

of  Assessment — “ Such  an  Agreement .” 

An  agreement  was  made  in  1917  between  the  hoard  of  trustees  of  a 
rural  school  section  adjoining  a city  and  the  board  of  education 
for  the  city  for  the  erection  and  maintenance  by  the  city  board  of  a 
school-house  in  the  rural  section,  the  pupils  in  the  rural  section  to 
have  the  right  to  attend  the  school  and  also  the  higher  grade  schools 
in  the  city,  and  the  trustees  of  the  rural  section  agreeing  to  pay  a 
fixed  annual  sum  to  be  raised  by  taxation:  — 

Held,  assuming,  but  not  deciding,  that  the  agreement  was  a valid  one, 
that  the  provision  added  by  sec.  14  of  the  School  Law  Amendment 
Act,  1922,  to  subsec.  1 of  sec.  75  of  the  Publifc  Schools  Act,  as  enacted 
by  the  School  Law  Amendment  Act,  1921,  did  not  apply  to  the  agree- 
ment, as  it  was  not  one  for  payment  of  any  proportion  of  the  cost 
of  erecting  and  maintaining  the  school;  and  the  judgment  of  Mowat, 
J.,  restraining  the  city  board  and  arbitrators  appointed  to  equalise 
the  assessment  in  respect  of  the  school,  from  proceeding  to  do  so, 
was  affirmed. 

Motion  by  the  plaintiffs  to  continue  an  interim  injunction 
restraining  the  defendants  from  proceeding  under  the  School  Law 
Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  98,  to  equalise  the 
assessments  of  school  section  13  in  the  Township  of  York  and  the 
City  of  Toronto. 

May  17.  The  motion  came  on  for  hearing  before  Mowat,  J., 
in  the  Weekly  Court,  Toronto,  and  was,  by  consent,  turned  into  a 
motion  for  judgment  and  so  heard. 

R.  D.  Moorhead , for  the  plaintiffs. 

E.  P.  Brown , K.C.,  for  the  defendant  Board  of  Education  and 
the  defendant  Johnston. 

J.  H.  Spence,  K.C.,  for  the  defendant  the  Municipal  Corpora- 
tion of  the  Township  of  York. 

May  19.  Mowat,  J. : — Motion  to  continue  an  interim  injunc- 
tion to  restrain  the  defendants,  the  Board  of  Education  and  a 
board  of  arbitrators,  from  proceeding  under  the  School  Law  Amend- 
ment Act,  1922,  to  equalise  the  assessments  of  the  section  and  the 
city.  By  an  agreement  between  the  two  Boards,  dated  the  3rd 
September,  1917,  it  was  agreed  that  the  defendant  Board,  being  the 
owner  of  a block  of  land  in  the  section,  be  permitted  to  erect  a 
large  school-house  of  a design  agreed  upon,  and  that  the  cost  of 
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erecting  and  maintaining  the  school  should  be  paid  by  the  defend- 
ant Board;  giving  the  pupils  in  the  section  the  right  to  attend  the 
new  school  and  also  the  city  high  schools,  collegiate  institutes,  and 
technical  school,  without  payment;  the  ownership  of  the  school  to 
be  in  the  defendant  Board,  and  the  section  to  levy  on  its  assessable 
property  for  school  purposes  for  the  same  rate  as  the  City  of 
Toronto,  which,  for  1923,  was  10  mills  in  the  dollar.  The  section 
of  the  Public  Schools  Act  (R.S.O.  1914,  ch.  266)  which  the  parties 
supposed  gave  them  the  right  to  enter  into  such  an  agreement  was 
sec.  72  (taken  from  (1911)  1 Geo.  V.  eh.  17,  sec.  55(6)  : — 

“72. — (1)  The  board  of  education  ...  in  any  city  may  agree 
with  the  board  of  public  school  trustees  of  a school  section  adjacent 
to  the  boundaries  of  the  city  for  the  erection,  equipment  and  main- 
tenance of  a school  in  the  school  section  for  the  joint  accommoda- 
tion of  pupils  from  the  school  section  and  from  any  designated  area 
in  the  city  contiguous  to  the  section. 

(2)  The  agreement  shall  fix  the  location  of  the  school,  the  class 
of  building  to  be  erected,  the  accommodation  to  be  provided  and 
the  proportion  of  the  cost  of  erecting  and  maintaining  the  school 
to  be  contributed  by  the  city  and  the  rural  section  respectively.” 
This  section  contemplates  the  joint  erection  and  the  joint  main- 
tenance of  the  school  and  not  the  sole  erection  and  maintenance 
by  the  Board  of  Education.  The  parties  appear  to  have  anticipated 
the  provision  made  in  1920  by  the  Public  Schools  Act,  1920,  10  & 11 
Geo.  Y.  ch.  100,  which,  by  sec.  75,  changed  the  former  sec.  72  so 
as  to  provide  for  erection  and  maintenance  “ by  either  of  the 
boards.” 

The  area  of  the  city  from  which  pupils  would  be  accommodated 
at  the  new  school  was  not  designated  in  the  agreement. 

School  boards,  being  the  creatures  of  a statute,  cannot  exceed 
the  powers  conferred  by  the  statute : Brice  on  Ultra  Vires,  3rd  ed., 
p.  192;  London  County  Council  v.  Attorney-General , [1902]  A.C. 
163.  But,  as  the  agreement  is  wise  in  policy,  the  actions  of  the 
two  boards  of  trustees  will  no  doubt  be  validated  by  the  Legislature 
so  far  as  curing  the  defect  of  ultra  vires  is  concerned,  upon  a proper 
application  being  made. 

By  sec.  14  of  the  School  Law  Amendment  Act,  1922,  12  & 13 
Geo.  Y.  ch.  98,  sec.  75  (old  sec.  72  amended)  of  the  Act  of  1920, 
is  amended  by  adding  the  following  clause: — 

“ (a)  Where  any  such  agreement  heretofore  or  hereafter  made 
provides  that  a part  of  the  annual  expenditure  for  maintenance 
and  for  the  payment  of  the  debenture  debt  shall  be  borne  by  each 
board,  the  assessment  shall  be  equalised  annually  by  a board  of 
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three  arbitrators,  one  of  whom  shall  be  appointed  by  the  urban 
board,  one  by  the  council  of  the  township  and  the  third  by  the 
two  arbitrators  so  appointed.” 

Such  a board  was  constituted,  and  proceeded  to  equalise  the 
assessments  ; and  this  action  is  brought  by  the  Board  of  Trustees 
of  School  Section  13  of  York  to  prevent  an  equalisation,  on  the 
ground  that  it  transgresses  the  terms  of  the  joint  agreement.  There 
is  material  to  shew  that  the  agreement  is  now  inequitable,  the  cost 
falling  to  the  city  under  the  agreement  being  $131,000  (of  which 
$53,000  is  cost  for  this  school  itself),  whereas  the  sum  yielded  from 
a 10-mill  rate  on  the  school  section  assessment  is  but  $25,000.  In 
other  words,  the  defendant  Board  says  that,  the  lands  in  the  section 
being  assessed  at  a greatly  inadequate  sum,  the  assessment  should 
be  equalised  with  that  of  the  city  for  similar  properties  so  as  to  pro- 
duce a contribution  more  proportionate  to  the  cost  of  the  school. 

In  the  cost-statement  propounded  by*  the  defendant  Board  is 
included  the  interest  and  sinking  fund  for  the  cost  of  building, 
$18,000,  which  is  not  provided  for  in  the  agreement.  This  is  not 
necessarily  an  omission  from  the  agreement  because  the  details  of 
cost  were  all  omitted  from  it  and  were  to  be  covered  by  the  annual 
levy,  and  the  plaintiff  section  says  that  it  is  not  interested  in  that 
item  of  annual  cost  or  any  increased  cost,  and  it  insists  upon  its 
right  to  stand  upon  the  terms  of  the  agreement.  As  the  amendment 
of  1922,  providing  for  equalisation,  refers  to  “ any  such  agreement,” 
it  must,  on  the  strict  reading,  be  held  to  apply  to  an  agreement  made 
since  the  passing  of  the  Public  Schools  Act,  1920,  providing  for  a 
sole  erection  and  maintenance  “ by  either  of  the  boards,”  and  not 
to  an  agreement  such  as  that  of  the  3rd  September,  1917,  when  the 
law  provided  only  for  the  erection  and  maintenance  of  a joint 
school.  The  amendment  of  1922,  therefore,  does  not  apply  to  the 
agreement  in  question,  -as  it  is  not  “ such  ” an  agreement  as  the 
amending  statute  provides  for.  Nor  can  any  “ such  ” agreement 
apply  to  an  agreement  which  it  .was  not  competent  for  the  section 
and  Board  to  make.  The  fact  that  the  Minister  of  Education 
approved  the  agreement  does  not  make  valid  that  which  may  be 
invalid. 

By  consent  of  all  parties,  the  motion  was  turned  into  a motion 
for  judgment,  and  judgment  will  go,  in  terms  of  the  notice  of 
motion,  restraining  the  hoard  of  arbitrators  from  equalising  the 
assessment  and  the  township  from  making  changes  in  the  assess- 
ment. 

The  costs  of  action  of  the  plaintiff  section  will  be  paid  by  the 
defendant  Board.  The  position  of  the  Township  of  York  in  the 
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action  is  not  clearly  defined,  and  that  corporation  will  receive  or 
pay  no  costs,  but  leave  is  given  to  apply  in  that  regard. 

The  defendant  the  Board  of  Education  of  the  City  of  Toronto 
appealed  from  the  judgment  of  Mowat,  J. 

May  28.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

E.  P.  Brown , K.C.,  for  the  appellants. 

R.  D.  Moorhead , for  the  plaintiffs,  respondents. 

J.  H.  Spence,  K.C.,  for  the  defendants  the  Corporation  of  the 
Township  of  York  and  J.  J.  McBeth. 

June  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — I am  of  opinion  that  the  judgment  appealed  from  should 
be  affirmed,  on  the  ground  that  sec.  14  of  ch.  98  of  the  statutes  of 
1922  has  no  application  to  the  agreement  between  the  plaintiff 
public  school  board  and  the  appellant  dated  the  3rd  September, 
1917. 

Section  14  provides  that  there  be  added  to  subsec.  1 of  sec.  75 
of  the  Public  Schools  Act,  as  enacted  by  sec.  8 of  the  School  Law 
Amendment  Act,  1921,  the  following: — 

“(cl)  Where  any  such  agreement  heretofore  or  hereafter  made 
provides  that  a part  of  the  annual  expenditure  for  maintenance  and 
for  the  payment  of  the  debenture  debt  shall  be  borne  by  each  board, 
the  assessment  shall  be  equalised  annually  by  a board  of  three  arbi- 
trators, one  of  whom  shall  be  appointed  by  the  urban  board,  one 
by  the  council  of  the  township  and  the  third  by  the  two  arbitrators 
so  appointed.” 

Section  75  of  the  Public  Schools  Act,  1920,  replaced  sec.  72 
of  the  Public  Schools  Act,  R.S.O.  1914,  ch.  266. 

Section  72  provided  for  the  Board  of  Education  of  a city  agree- 
ing with  the  Board  of  Public  School  Trustees  of  a school  section 
adjacent  to  the  boundaries  of  the  city  for  the  erection,  equipment, 
and  maintenance  of  a school  in  the  school  section  for  the  joint 
accommodation  of  pupils  from  the  school  section  and  from  any 
designated  area  in  the  city  contiguous  to  the  section  (subsec.  1), 
but  the  section  contained  no  express  provision  as  to  the  body  under 
whose  control  the  school  was  to  be. 

By  the  Public  Schools  Act,  1920,  sec.  72  was  re-enacted  as  sec. 
75  with  some  changes  and  additions.  The  only  change  made  in 
sec.  72(1)  was  a provision  that  the  erection,  equipment,  and  main- 
tenance of  the  school  might  be  by  either  of  the  boards. 

R.S.O.  1914,  ch.  266,  sec.  72,  is  the  enactment  which  was  in 
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force  when  the  agreement  to  which  I shall  afterwards  refer  was 
made.  By  its  subsec.  2,  provision  is  made  that  the  agreement  men- 
tioned in  subsec.  1 “ shall  fix  the  location  of  the  school,  the  class  of 
building  to  be  erected,  the  accommodation  to  be  provided  and  the 
proportion  of  the  cost  of  erecting  and  maintaining  the  school  to  be 
contributed  by  the  city  and  the  rural  school  section  respectively, ” 
and  by  subsec.  3 it  is  provided  that  “ the  board  of  education  or  board 
of  public  school  trustees  of  the  city  shall  include  in  its  annual  esti- 
mates an  amount  sufficient  to  pay  its  proportion  of  such  cost,  and 
the  same  shall  be  levied,  collected  and  paid  over  by  the  corporation 
of  the  city  as  part  of  the  rate  levied  for  public  school  purposes  in 
the  city.” 

It  appears  to  me  that  the  section  contemplates  that  the  school 
shall  be  located  in,  and  that  it  shall  be  managed  and  controlled  by 
the  trustees  of,  the  school  section.  It  is  true  that  the  location  of  the 
school  is  one  of  the  matters  to  be  provided  for  by  the  agreement, 
but  that  is  not  inconsistent  with  the  view  that  it  must  be  situated 
in  the  school  section,  the  object  of  the  provision  being  to  secure  its 
location  at  a place  convenient  for  the  city  pupils. 

The  agreement  is  dated  the  3rd  September,  1917 ; it  recites  that 
the  City  of  Toronto  is  the  owner  of  a block  of  land  situate  on  the 
north  side  of  Earnscliffe  road  and  extending  from  Glenholme 
avenue  to  Oakwood  avenue;  that  the  Board  and  the  Section  have 
agreed  that  it  is  in  the  best  interests  of  the  ratepayers  that  a school 
shall  be  erected  thereon  and  maintained  by  the  Board,  and  that  the 
Section  had  requested  the  Board  to  enter  into  an  agreement  whereby 
the  pupils  of  the  Section  should  have  the  right  to  attend  the  school 
and  also  to  attend  the  High  Schools,  Collegiate  Institutes,  and 
Technical  School  of  the  City  of  Toronto,  and  that  the  Board  had 
acceded  to  the  request  on  the  terms  and  conditions  mentioned  in 
the  agreement. 

The  agreement  then  provides : — 

“ 1.  The  Section  agrees  to  permit  the  Board  to  erect  a school 
upon  the  land  above  referred  to  of  such  design  as  may  be  mutually 
agreed  upon  between  the  parties  hereto  and  of  sufficient  size  to 
accommodate  at  least  350  pupils. 

“ 2.  The  cost  of  erecting  and  maintaining  the  said  school  shall 
be  paid  by  the  Board. 

“ 3.  The  pupils  resident  in  the  Section  shall  have  the  right  to 
attend  the  said  public  school  to  be  erected  by  the  Board  on  Glen- 
holme avenue,  in  the  township  of  York,  and  also  any  of  the  City 
of  Toronto  High  Schools,  Collegiate  Institutes,  and  Technical 
School,  without  payment  of  any  fee  or  charge  other  than  would 
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have  had  to  be  paid  by  them  had  the  said  pupils  been  residents  of 
the  City  of  Toronto. 

“ 4.  The  Section  doth  hereby  waive  any  and  all  claims  which 
they  may  have  to  share  in  the  ownership  of  the  said  pnblic  school 
to  be  erected  as  aforesaid. 

“ 5.  The  Section  shall  levy  from  year  to  year  on  their  assessable 
property  for  school  purposes  the  same  rate  of  taxation  as  may  be 
levied  by  the  Corporation  of  the  City  of  Toronto  for  school  taxes 
and  shall  pay  over  to  the  Board  the  proceeds  collected  by  them  from 
such  levy.” 

Two  questions  are  raised  and  have  been  passed  upon  by  my 
brother  Mowat: — 

1.  As  to  the.  validity  of  the  agreement. 

2.  As  to  the  application  of  sec.  8 of  the  School  Law  Amendment 
Act,  1921,  as  amended  in  1922,  to  the  agreement,  if  it  be  a valid 
agreement. 

In  my  opinion,  assuming  the  agreement  to  be  a valid  agree- 
ment, sec.  8 does  not  apply  to  it. 

It  is  only  where  an  agreement  provides  that  a part  of  the  annual 
expenditure  for  maintenance  and  for  the  payment  of  the  debenture 
debt  shall  be  borne  by  each  board  that  the  assessment  is  to  be 
equalised  as  the  section  provides. 

The  agreement  in  question  is  not  such  an  agreement;  it  does 
not  provide  that  a part  of  the  annual  expenditure  for  maintenance 
and  for  payment  of  the  debenture  debt  shall  be  borne  by  each  board ; 
but,  on  the  contrary,  it  provides  that  the  cost  of  the  erection  and 
maintenance  of  the  school  shall  be  paid  by  the  Board,  and  the  sum 
to  be  paid  by  the  Section  to  the  Board  has  no  relation  to  that  cost, 
but  is  what  I may  term  an  arbitrary  sum  which  is  the  price  which 
the  Section  is  to  pay  for  the  rights  which  the  pupils  resident  in  the 
Section  are  to  enjoy  under  the  terms  of  the  agreement,  and  which 
may  be  more  or  less  than  a fair  proportion  of  the  cost  of  erecting 
and  maintaining  the  school,  and  it  does  not  differ  in  its  effect  from 
an  agreement  to  pay  a stated  sum  for  each  pupil  resident  in  the 
Section  who  avails  himself  of  the  right  which  the  agreement  confers. 

I would,  on  this  ground,  affirm  the  judgment  and  dismiss  the 
appeal  without  costs. 

As  I have  reached  the  conclusion  I have  mentioned,  it  is 
unnecessary  to  decide  the  other  question,  and  I express  no  opinion 
as  to  it. 

Appeal  dismissed. 
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June  11. 

City  of  Windsor  v.  Canadian  Pacific  Railway  Co. 

Re  City  of  Windsor  and  Ontario  and  Quebec  Railway  Co. 

Railway — Land  Required  for  Extension  of  Tracks — Plans — Highways — 
Declaratory  Judgment — Substantive  Relief — Discretion — Agreement 
of  Municipal  Council  not  to  Exercise  Statutory  Powers — Whether 
Binding  on  Successor  — Order  of  County  Court  Judge  Amending 
Registered  Plan — Closing  up  Parts  of  Streets — Jurisdiction. 

The  judgment  of  Rose,  J.,  52  O.L.R.  83,  was  affirmed. 

The  rule  enabling  the  Court  to  make  a declaratory  decree  ought  not 
to  be  applied  where  a declaration  is  merely  asked  as  a foundation 
for  substantive  relief  which  fails. 

Earl  of  Dysart  v.  Hammerton  Co.,  [1914]  1 Ch.  822,  [1916]  1 A.C.  57, 
followed. 

If  the  granting  of  the  declaration  sought  here  depended  on  the  dis- 
cretion of  the  Court,  that  discretion  should  be  exercised  by  refus- 
ing to  grant  it. 

The  view  that  the  municipal  council  for  one  year  may  bind  its  succes- 
sor by  an  agreement  that  it  will  not  exercise  its  statutory  powers  in 
the  future  is  opposed  to  the  decision  in  Town  of  Eastview  v.  Roman 
Catholic  Episcopal  Corporation  of  Ottawa  (1918),  44  O.L.R.  284. 

The  order  of  a County  Court  Judge  allowing  an  alteration  of  a reg- 
istered plan,  which  resulted  in  the  closing  of  parts  of  certain  streets 
shewn  on  the  plan,  was  affirmed,  the  Court  holding  that,  as  the 
offer  to  dedicate  evidenced  by  the  registered  plan  had  not  been 
accepted  by  the  city  corporation,  the  Judge  had  jurisdiction  to 
make  the  order,  and  that  it  was  rightly  made. 

Appeals  by  the  Municipal  Corporation  of  the  City  of  Windsor, 
the  plaintiffs  in  the  first  case,  from  the  judgment  of  Rose,  J.,  52 
O.L.R.  83,  and  in  the  second  case  from  an  order  of  the  Judge  of 
the  County  Court  of  the  County  of  Essex  allowing  an  alteration  of 
a registered  plan,  which  resulted  in  the  closing  of  parts  of  certain 
streets  shewn  on  the  plan. 

May  15  and  16.  The  appeals  were  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

F.  D.  Davis , K.C.,  for  the  appellant  corporation. 

Angus  MacMurchy , K.C.,  W.  N.  Tilley,  K.C.,  and  J.  D.  Spence, 
for  the  railway  companies,  respondents. 

June  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — Dealing  with  the  first  appeal:  it  is  well-settled  law  that 
the  rule  enabling  the  Court  to  make  a declaratory  decree  ought 
not  to  be  applied  where  a declaration  is  merely  asked  as  a founda- 
tion for  substantive  relief  which  fails : Earl  of  Dysart  v.  Hammerton 
& Co.,  [1914]  1 Ch.  822,  [1916]  1 A.C.  57. 
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Here,  although  in  the  pleadings  substantive  relief  was  asked, 
that  claim  was  abandoned  at  the  trial. 

See  also  Guaranty  Trust  Go.  of  New  York  v.  Hannay  & Co., 
[1915]  2 K.B.  536;  In  re  Clay , [1919]  1 *Ch.  66,  77,  78;  and, 
Honour  v.  Equitable  Life  Assurance  Society,  [1900]  1 Ch.  852. 

In  the  case  at  bar  the  avowed  object  of  seeking  to  obtain  the 
declaration  sought  is  to  affect  proceedings  which  may  or  may  not 
be  taken  before  the  Dominion  Railway  Board,  and  by  it  to  fetter 
the  Board  in  dealing  with  such  proceedings  in  a matter  as  to  which 
the  Board  has  full  power  to  act,  and  in  acting  would  not  be  bound 
by  the  decision  of  this  Court.  It  is  suggested  that  upon  applica- 
tion for  authority  to  construct  a municipal  bridge  over  the  railway 
tracks  the  practice  of  the  Board  would  be  to  permit  the  bridge  to 
be  built  on  terms  more  favourable  to  the  appellant  if  the  lands  in 
question  are  public  highways,  the  soil  and  freehold  of  which  are 
vested  in  the  appellant,  than  if  they  are  not.  There  is  no  rule  of 
law  establishing  any  such  principle,  but  it  is  a practice  which 
exists  in  the  Board’s  dealing  with  such  questions  and  which  it  may 
follow  or  may  not  in  a particular  case  if  such  a course  seems  to  it 
proper. 

If  the  granting  of  the  relief  claimed,  i.e.,  the  declaration,  is  one 
which  depends  on  the  discretion  of  the  Court,  I have  no  doubt  that 
that  discretion  should  be  exercised  by  refusing  to  grant  it. 

I agree,  subject  to  the  qualification  I shall  afterwards  refer  to, 
with  the  reasons  for  judgment  of  the  learned  trial  Judge. 

My  learned  brother  seems  to  have  thought  that  a municipal 
council  of  one  year  may  bind  its  successor  by  an  agreement  that  it 
will  not  exercise  its  statutory  powers  in  the  future.  That  view 
seems  opposed  to  the  decision  of  a Divisional  Court  in  Town  of 
Eastview  v.  Roman  Catholic  Episcopal  Corporation  of  Ottawa 
( 1918) , 44  O.L.R.  284,  and  I express  no  opinion  as  to  it. 

There  was  another  appeal,  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Essex  allowing  an  alteration  of  a 
registered  plan,  which  resulted  in  the  closing  of  parts  of  certain 
streets  shewn  on  the  plan.  That  appeal  was  dismissed  upon  the 
argument,  the  Court  being  of  opinion  that,  as  the  offer  to  dedicate 
evidenced  by  the  registered  plan  had  not  been  accepted  by  the 
appellant,  the  Judge  had  jurisdiction  to  make  the  order,  and  that 
it  was  rightly  made. 
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Toronto  Roman  Catholic  Separate  School  Board  v.  City  of 
Toronto  and  Price. 

City  of  Toronto  v.  Toronto  Roman  Catholic  Separate  School 

Board. 

Municipal  Corporations — Permit  for  School  Building  in  dtp — By-law 
Prohibiting  Erection  in  Certain  Area  of  Buildings  other  than 
Detached  Private  Residences — Approval  of  Ontario  Railway  and 
Municipal  Board — Consolidated  Municipal  Act , 1922,  sec.  899a.  (2), 
clause  ( a ) — Exception  of  Lands  already  in  TJse — Validity  of  By- 
law— Bona  Fides — Reasonableness — Municipal  Act,  R.S.O.  1914,  ch. 
192,  sec.  249(2). 

On  the  26th  September,  1921,  the  city  council  passed  by-law  No.  8834, 
prohibiting  the  erection  of  any  building  oh  or  the  use  of  certain  land 
fronting  on  a certain  street  in  the  city,  and  including  the  premises 
Nos.  14  and  18  fronting  on  that  street,  for  any  other  purpose  other 
than  that  of  a detached  private  residence.  This  by-law  was,  on  the 
28th  November,  1921,  approved  by  the  Ontario  Railway  and  Municipal 
Board.  In  August,  1921,  a school  board  had  purchased  Nos.  14  and 
18  for  school  purposes.  At  the  time  of  the  purchase  No.  14  was 
occupied  as  a dwelling-house  and  No.  18  as  a boarding-house.  The 
school  hoard  proposed  to  make  alterations  to  No.  14  and  to  erect  a 
new  school-building  on  the  lands,  and  it  applied  to  the  city  archi- 
tect for  a permit,  which  was  refused.  This  was  in  September,  1921, 
before  the  by-law  was  passed.  A part  of  the  land  was  not  in  use 
for  school  purposes  when  the  by-law  was  passed.  It  was  not  alleged 
that  the  by-law,  was  passed  in  bad  faith  or  for  an  indirect  purpose, 
and  the  admissions  put  in  contained  no  suggestion  to  that  effect:  — 

Held,  that  the  by-law  was  not  bad  for  failing  to  provide  for  the  excep- 
tion mentioned  in  clause  ( a ) of  sec.  399a.  (2)  of  the  Consolidated 
Municipal  Act,  1922. 

Held,  also,  that  it  is  only  any  land  or  building  “ which  on  the  day  the 
by-law  is  passed  is  erected  or  used  for  any  purpose  prohibited  by  the 
by-law”  that  comes  within  the  exception  in  clause  (a):  it  is  not 
property  intended  to  be  used,  but  property  actually  used,  for  a pro- 
hibited purpose,  that  is  not  to  be  affected  by  the  by-law;  and  there- 
fore the  exception  did  not  apply  to  the  whole  of  the  land,  but  only 
to  the  part  actually  in  use  for  school  purposes  at  the  time  when 
the  by-law  was  passed. 

The  by-law  was  also  attacked  as  “ an  arbitrary  exercise  of  the  law- 
making powers  of  the  city  council:” — 

Held,  that  this  amounted  merely — no  bad  faith  being  asserted — to  an 
allegation  of  unreasonableness,  and  the  Court  could  not  declare  the 
by-law  invalid  on  that  ground:  Municipal  Act,  R.S.O.  1914,  ch.  192, 
sec.  249(2), 

Decisions  of  Middleton,  J.,  21  O.W.N.  27  and  22  O.W.N.  518,  affirmed. 

Appeal  by  the  Board  of  Trustees  of  the  Roman  Catholic  Separ- 
ate Schools  for  the  City  of  Toronto  from  an  order  of  Middleton,  J., 
21  O.W.N.  27,  refusing  a motion  by  the  Board  for  a mandamus 
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requiring  the  city  architect  (Price)  to  grant  a permit  for  a school 
building;  and  appeal,  also  by  the  Board,  from  the  judgment  of 
Middleton,  J.,  22  O.W.N.  518,  in  the  two  actions  above  named, 
which  were  consolidated  and  tried  together. 

May  14.  The  appeals  were  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley , K.C.,  and  J.  E.  Day,  K.C.,  for  the  appellant 
Board. 

G.  R.  Geary , K.C.,  and  C.  M.  Oolquhoun , for  the  city  corpora- 
tion and  Price,  respondents. 

June  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — The  Board  of  Trustees  appeals  from  the  judgment  of 
Middleton,  J.,  in  the  second  mentioned  case,  dated  the  19th  June, 
1922,  and  from  an  order  of  the  same  learned  Judge  which  is  dated 
the  27th  September,  1921. 

The  order  appealed  from  was  made  on  a motion  by  the  appel- 
lant for  a mandamus  to  Price,  who  is  the  city  architect,  to  grant 
to  the  appellant  a permit  under  the  by-laws  of  Toronto  “ for  the 
construction  of  certain  alterations  on  the  building  of  the  appel- 
lant on  the  property  known  as  number  14  Prince  Arthur  avenue, 
and  requiring  him  to  receive  and  consider  the  application  of  the 
said  appellant  for  a permit  to  erect  a school  building  upon  the 
said  premises  . . . and  the  adjoining  premises  number  18 
Prince  Arthur  avenue,  and  to  grant  a permit  for  the  erection  of 
the  said  building  in  accordance  with  the  plans  and  specifications 
left  with  the  city  architect  by  the  appellant  on  its  application  for 
a permit,  or  as  the  same  may  be  amended  in  compliance  with  the 
by-laws  of  the  City  of  Toronto  respecting  buildings.” 

The  order  made  on  this  motion  recites  that  it  came  on  for 
hearing  before  Ferguson,  J.A.,  on  the  20th  September,  1921,  and 
that  he  directed  that  the  motion  should  stand  over  until  after  the 
meeting  of  the  city  council  in  order  to  enable  the  council  to  consider 
and  determine  whether  the  district  in  question  should  be  declared 
residential,  and  that  it  appeared  that  on  the  26th  September, 
1921,  the  council  had  passed  by-law  No.  8834,  prohibiting  the 
erection  of  any  buildings  on  or  the  use  of  certain  land  fronting 
on  Prince  Arthur  avenue,  and  including  the  premises  in  question, 
for  any  other  purpose  than  that  of  a detached  private  residence. 

The  order  provides  that  the  motion  should  not  then  be  granted, 
but  that  attendance  of  the  appellant,  or  its  being  represented,  on 
the  application  to  the  Ontario  Railway  and  Municipal  Board  by 
the  City  of  Toronto  for  the  approval  of  the  by-law,  should  be 
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without  prejudice  to  the  right  of  the  appellant  to  contend  that 
the  by-law  should  “ not  be  approved  at  all  or  that  such  approval 
shall  not  be  given  to  such  part  of  the  area  covered  by  the  by-law  as 
is  owned  by  the  applicant  or  that  such  a by-law  does  not  apply 
to  the  properties  numbers  14  and  18  Prince  Arthur  avenue,  or 
either  of  them,  nor  to  the  buildings  on  the  same,  nor  to  the 
building  in  respect  of  which  a permit  was  sought,  and  to  raise 
such  contention  either  before  the  said  Municipal  Board  or  in 
connection  with  this  application  or  in  any  other  proceedings  which 
may  be  brought  in  connection  with  the  erection  by  the  applicant  of 
buildings  on  the  said  premises  or  the  use  of  the  same  by  the 
applicant  for  school  purposes.” 

The  order  then  provides  for  what  is  to  follow  if  the  by-law  is 
approved  “ so  far  as  the  said  premises  Nos.  14  and  18  are  con- 
cerned;” and  if  the  by-law  is  not  approved.  In  the  former  case 
the  motion  is  dismissed,  but  it  is  provided  that  the  order  is  to  be 
without  prejudice  "to  any  other  applicafion  which  the  applicant 
may  see  fit  to  make,  or  proceedings  which  the  applicant  may  see 
fit  to  bring,  to  establish  or  preserve  or  otherwise  protect  the  rights 
which  the  applicant  claims  to  have  to  use  such  premises  for  school 
purposes  or  to  erect  thereon  school  buildings  and  their  appur- 
tenances.” 

The  event  upon  which  the  motion  was  to  be  dismissed  hap- 
pened, for  the  by-law*  was  approved  by  the  Ontario  Railway  and 
Municipal  Board  on  the  28th  November,  1921,  as  appears  by  its 
order  of  that  date,  and  the  School  Board  appeals  from  the  order 
of  Middleton,  J. 

On  the  10th  March,  1922,  the  appellant's  action  was  begun, 
in  which  it  claimed  a declaration  that  by-law  No.  8834  is  invalid 
or  in  the  alternative  a declaration  that  it  does  not  apply  to  the 
lands  on  Prince  Arthur  avenue  owned  by  the  appellant,  and  that 
the  appellant  is  entitled  to  a permit  to  erect  a “ school  ” on  these 
lands,  and  a mandamus  requiring  the  respondent  Price  to  issue 
the  permit;  and  a claim  was  also  made  for  damages. 

The  date  of  the  purchase  by  the  appellant  of  these  lands  is 
not  given  in  the  statement  of  claim,  except  that  it  is  said  that 
the  purchase  was  made  as  soon  as  possible  after  the  11th  August, 
1921,  when  possession  was  given  to  the  city  corporation  of  the 
school  premises  then  in  use  after  their  expropriation  by  that  cor- 
poration. 

In  the  statement  of  claim  it  is  alleged,  and  it  appears  to  be 
the  fact,  that  at  the  time  of  the  purchase  No.  14  was  occupied  as 
a residence  and  No.  18  as  a boarding-house;  it  is  also  alleged 
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that  plans  and  specifications  for  the  alteration  of  No.  14  were 
delivered  to  the  respondent  Price  on  the  9th  September,  and  an 
application  was  then  made  to  him  for  a permit  to  proceed  with 
the  alterations,  and  that  plans  and  specifications  for  the  erection 
of  a new  “ school”  on  Nos.  14  and  18  were  also  duly  filed  and  an 
application  was  made  on  the  15th  September  for  a permit  to  erect 
it;  that  the  alterations  to  No.  14  were  completed  and  the  school 
was  opened  on  the  16th  September  and  has  been  continued  ever 
since;  that  the  premises  No.  12  were  at  once  utilised  as  a play- 
ground and  grounds  in  connection  with  the  “ school,”  and  have 
been  so  in  use  ever  since,  although  the  house  on  No.  18  has  not 
yet  been  torn  down. 

The  action  came  on  for  trial,  along  with  an  action  by  the 
Corporation  of  Toronto  against  the  appellant,  on  the  16th  June, 
1922 — the  two  actions  having  been  consolidated  on  the  26th  April, 
1922. 

The  action  by  the  corporation  was  for  an  injunction  to  restrain 
the  appellant  from  using  the  building  No.  18  Prince  Arthur 
avenue  as  a school  or  otherwise  in  breach  of  by-law  8834. 

The  consolidated  action  was  heard  on  the  pleadings  and  ad- 
missions of  fact  made*  by  counsel. 

These  admissions  relate  to  the  acquisition  by  the  appellant  of 
the  lands  in  question;  to  the  occupation  of  the  premises  at  that 
time,  which  was  as  has  already  been  stated ; and  the  other  material 
admissions  are  as  follows: — 
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“4.  The  Board  took  possession  of  No.  14  Prince  Arthur 
avenue  on  the  19th  August,  1921,  and  immediately  started  to  make 
interior  alterations  to  the  same  to  convert  the  building  into  a 
4-roomed  school  building. 

“ 5.  On  the  9th  September,  1921,  the  Board,  through  its 
architect,  applied  to  the  city  architect,  as  required  by  the  building 
by-law  (by-law  No.  6401  of  the  city  and  amendments),  for  a 
permit  to  make  such  alterations  to  No.  14  Prince  Arthur  avenue. 

“ 6.  On  the  15th  September,  1921,  the  Board,  through  its 
architect,  applied  to  the  city  architect  for  a further  permit  to 
build  a new  school  building  to  take  the  place  of  both  Nos.  14  and 
18  Prince  Arthur  avenue. 

“ On  the  same  day,  the  15th  September,  1921,  the  Board 
launched  a motion,  returnable  next  day,  for  a mandamus  requiring 
the  city  architect  to  grant  the  permit  for  the  alteration  of  No.  14 
Prince  Arthur  avenue  and  to  receive  and  consider  the  second 
application  for  the  erection  of  a school  building  on  premises  No. 
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14  and  18  Prince  Arthur  avenue  and  to  grant  a permit  for  the 
same. 

“8.  At  this  time  certain  changes  required  by  the  city  architect 
in  the  plans  first  submitted  for  No.  14  Prince  Arthur  avenue  had 
not  been  made,  but  the  city  architect  had  advised  the  Board’s 
architect  that  in  any  event  a permit  could  not  be  issued,  because 
he  had  been  ordered  by  the  board  of  control  to  withhold  permits 
on  Prince  Arthur  avenue. 

“ 9.  None  of  the  plans  submitted  to  the  city  architect  were 
approved  by  him,  and  no  permit  was  issued  by  him  in  respect  to 
such  application. 

“ 10.  The  Board  proceeded  with  the  alterations  to  No.  14 
Prince  Arthur  avenue,  and  on  the  16th  September,  1921,  started 
to  use  two  school-rooms  in  that  building,  and  on  the  19th  Sep- 
tember started  to  use  two  other  school-rooms  in  that  building, 
and  the  building  since  then  has  been  continuously  used  as  a 
4-roomed  separate  school.  At  the  same  time,  the  Board  started 
to  use  as  a school-yard  part  of  the  rear  of  premises  No.  18  Prince 
Arthur  avenue,  approximately  half  the  lofy  under  an  arrangement 
made  with  the  tenant  of  No.  18  Prince  Arthur  avenue,  and  erected 
a fence  to  separate  the  part  so  used  from  the  remainder  of  said 
premises.  The  front  part  of  premises  No.  18  Prince  Arthur 
avenue  remained  in  possession  of  the  tenant,  and  the  Board  did 
not  get  possession  of  any  part  of  the  same  until  April,  1922. 

"11.  The  Board’s  application  for  a mandamus  came  on  before 
Mr.  Justice  Ferguson  on  the  19th  September,  1921,  and  was  by 
him  adjourned  until  the  26th  September,  1921,  to  enable  the 
city  council  to  consider  the  passing  of  a by-law  under  authority  of 
the  statute  11  Geo.  V.  ch.  63,  sec.  10,  to  restrict  Prince  Arthur 
avenue  to  private  residences. 

" 12.  On  the  26th  September,  1921,  the  city  council,  at  its 
first  meeting  after  vacation,  passed  by-law  No.  8834  (hereto 
annexed  marked  B)  under  authority  of  the  said  statute. 

13.  The  Board’s-  motion  for  a mandamus  was  disposed  of  on 
the  27th  September,  1921,  by  the  judgment  of  Mr.  Justice  Middle- 
ton. 

“ 14.  On  the  24th  October,  1921,  the  Ontario  Railway  and 
Municipal  Board  heard  the  application  of  the  city  corporation  for 
approval  of  said  by-law  No.  8834,  after  notice  to  the  Board  and 
hearing  counsel  on  its  behalf. 

“ 15.  The  Board  appealed  from  the  order  of  Mr.  Justice  Middle- 
ton  of  the  27th  September,  1921.  This  appeal  came  on  before 
the  First  Divisional  Court  of  the  Appellate  Division  on  the  8th 
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November,  1921,  and  was  then  enlarged  until  the  Ontario  Railway 
and  Mnicipal  Board  should  have  delivered  judgment  on  the  appli- 
cation before  it. 

“ 16.  On  the  28th  November,  1921,  thn  Ontario  Railway  and 
Municipal  Board,  the  Chairman  dissenting,  approved  the  said 
by-law. 

“17.  The  Board’s  appeal  came  on  again  before  the  First 
Divisional  Court  on  the  19th  January,  1922,  and  was  again 
enlarged  sine  die  to  enable  the  Board  to  take  proceedings  to  quash 
by-law  No.  8834. 

“ 18.  On  the  15th  April,  1922,  the  Board,  by  arrangement  with 
the  tenant  of  No.  18  Prince  Arthur  avenue,  got  possession  of  the 
two  front-rooms  on  the  ground-floor  of  that  house,  and  on  the 
24th  April,  1922,  started  using  these  rooms  as  one  school-room.” 

On  the  pleadings  and  these  admissions,  my  brother  Middleton 
came  to  the  conclusion  that  by-law  No.  8834  is  a good  and  valid 
by-law,  and  that,  subject  to  clause  (a.)  of  subsec.  2 of  sec.  399a. 
of  the  Municipal  Act,  as  enacted  by  sec.  10  of  the  Municipal 
Amendment  Act,  1921  (now  appearing  as  sec.  399a.  in  the  Con- 
solidated Municipal  Act,  1922),  it  prevents  the  use  for  school 
purposes  of'  any  land  fronting  or  abutting  on  either  side  of  Prince 
Arthur  avenue  between  Avenue  road  and  Huron  street  and  the 
erection  or  use  of  any  building  on  the  land  for  such  purposes,  and 
that  the  by-law  does  not  apply  to  the  lands  of  the  Board  of  Trus- 
tees of  the  Romah  Catholic  Separate  Schools  for  the  City  of 
Toronto  situate  at  Nos.  14  and  18  Prince  Arthur  avenue,  with  the 
exception  of  part  of  them  described  as  follows:  “that  part  of  lot 
No.  22  and  of  the  westerly  10  feet  of  lot  No.  23  according  to  a 
plan  of  part  of  lot  No.  22  in  the  second  concession  from  the  bay 
of  the  township  of  York  made  for  Jacob  Metcalfe  by  John  0. 
Brown,  P.L.S.,  bearing  date  the  20th  May,  1870,  and  registered 
in  the  registry  office  of  the  County  of  York  on  the  17th  June,  1870, 
as  plan  No.  301,  and  now  filed  in  the  registry  office  for  the  City  of 
Toronto,  more  particularly  described  as  commencing  in  the  north 
limit  of  Prince  Arthur  avenue  at  the  south-west  angle  of  said  lot 
number  22,  plan  301,  thence  northerly  along  the  westerly  limit  of 
said  lot  129  feet'  5 inches,  thence  easterly  in  a straight  line  to  a 
point  distant  10  feet  east  of  the  westerly  limit  of  said  lot  No.  23 
and  129  feet  2 inches  northerly  from  Prince  Arthur  avenue  along 
a line  drawn  parallel  to  said  westerly  limit,  thence  southerly  along 
said  lastly  mentioned  avenue  129  feet  2 inches  to  the  northerly 
limit  of  Prince  Arthur  avenue,  thence  westerly  along  that  street 
to  the  place  of  beginning,”  and  by  the  judgment  it  is  so  declared 
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and  adjudged.  And  it  is  further  ordered  and  adjudged  that  the 
Board  be  restrained,  so  long  as  the  by-law  remains  in  force  and 
applicable  to  this  excepted  parcel,  from  using  that  parcel  as  a 
school  or  in  breach  of  the  by-law. 

If  this  judgment  stands  unreversed,  it  is  fatal  to  the  appeal 
as  to  the  mandamus,  because  it  determines  that  the  by-law  is  valid 
and  effective  as  to  the  excepted  part,  and  that  it  operates  to 
prevent  the  use  of  it  for  school  purposes ; and  it  follows  that  a man- 
damus for  the  issue  of  a permit  for  the  proposed  new  school 
building  is  out  of  the  question,  because  the  building  is  to  be 
erected  and  used  on  the  excepted  part  in  contravention  of  the 
by-law. 

For  the  purpose  of  the  appeal  from  the  judgment  in  the 
actions,  we  cannot  look  outside  of  the  pleadings  and  admissions, 
and  upon  these  I cannot  doubt  that  the  judgment  of  my  brother 
Middleton  is  right.  The  admissions  shew  that  the  excepted  part 
of  the  land  was  not  in  use  for  school  purposes  when  the  by-law 
was  passed,  and  therefore  the  by-law,  if  a valid  by-law  and  appli- 
cable to  it,  prevents  the  use  of  that  part  of  the  land  except  for  the 
purpose  of  detached  private  residences. 

Neither  in  the  pleadings  nor  in  the  admissions  is  it  alleged 
that  the  by-law  was  passed  in  bad  faith  or  for  an  indirect  purpose, 
and  therefore  any  such,  question  is  not  open  on  the  appeal  from 
the  judgment  in  the  actions. 

The  only  questions  open  are: — . 

(1)  Is  the  by-law  bad  because  it  does  not  provide  for  the 
exception  mentioned  in  clause  (a)  of  sec.  399u.(2)? 

(2)  Was  the  whole  of  the  land  within  the  exception  of  clause  (a) 
because  it  was  acquired  and  could  be  used  only  for  school  purposes 
or  because  a part  of  it  was  used  for  those  purposes  when  the  by-law 
was  passed  ? 

I am  clearly  of  opinion  that  the  first  of  these  questions  should 
be  answered  in  the  negative.  The  authority  conferred  on  the  muni- 
cipal council  is  to  pass  by-laws  prohibiting  “the  use  of  land  or 
the  erection  or  use  of  buildings  within  any  defined  area  or  areas 
. . . for  any  other  purpose  than  that  of  a detached  private  resi- 
dence.” This  power  is  unqualified,  and  the  purpose  and  effect  of 
clause  ( a )*  is  to  exclude  the  application  of  the  by-law  in  the  cases 
mentioned  in  the  clause. 

* (a)  No  by-law  passed  under  this  section  shall  apply  to  any  land 
or  building  which  on  the  day  the  by-law  is  passed  is  erected  or  used 
for  any  purpose  prohibited  by  the  by-law  so  long  as  it  continues  to  be 
used  for  that  purpose,  nor  shall  it  apply  to  any  building  in  course  of 
erection  or  to  any  building  the  plans  for  which  have  been  approved  by 
the  city  architect  prior  to  the  date  of  the  passing  of  the  by-law,  so  long 
as  when  erected  it  is  used  for  the  purpose  for  which  it  was  erected. 
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It  was  argued  by  the  appellant  that  the  by-law  should  set  out 
the  specific  lands  and  buildings  to  which  the  exception  applies, 
but  such  a construction  would  make  the  section  practically  un- 
workable, and  should  not,  I think,  be  adopted. 

The  second  question  should  also  be  answered  in  the  negative. 
It  is  only  any  land  and  building  “ which  on  the  day  the  by-law  is 
passed  is  erected  or  used  for  any  purpose  prohibited  by  the  by- 
law  . . ,”  that  comes  within  the  exception  in  clause  (a). 

As  already  pointed  out,  the  part  of  the  property  to  which, 
according  to  the  judgment,  the  by-law  applies,  was  not  then  used 
for  school  purposes.  It  was  then  in  use  as  land  attached  to  the 
boarding-house;  and,  according  to  the  provisions  of  the  Act,  it 
remained  within  the  exception  only  so  long  as  it  was  used  for  that 
purpose;  and,  therefore,  if  and  when  it  ceased  to  be  used  for  that 
purpose,  it  could  not  be  used  for  any  other  prohibited  purpose, 
which  means  that  it  could  not  be  used  for  the  purpose  for  which 
the  appellant  intended  to  use  it. 

It  was  argued  by  Mr.  Tilley  that,  inasmuch  as  the  whole  of 
the  property  was  acquired  by  the  appellant  for  school  purposes,  and 
as  the  appellant  could  not  use  it  for  any  other  purpose,  the  whole 
of  the  property  was  within  the  exception.  I am  unable  to  agree 
with  that  contention;  it  is  not  property  intended  to  be  used,  but 
property  actually  used,  for  a prohibited  purpose,  that  is  not  to  be 
affected  by  the  by-law. 

I should  mention  that  by  the  pleadings  in  the  action  the  by- 
law is  attacked,  not  only  on  the  grounds  I have  just  dealt  with, 
but  also  on  the  ground  that  “ it  was  an  arbitrary  exercise  of  the 
law-making  powers  of  the  city  council,  its  intention  being  to 
prohibit  the  use  by  the  plaintiffs  of  their  property  and  not  really 
for  general  purposes.” 

I do  not  understand  what  is  meant  by  “ general  purposes.” 
All  by-laws  of  the  character  of  the  one  in  question  are  local  in 
their  application,  and  I am  unable  to  see  why,  if  the  by-law  was 
sought  by  property-owners  whose  property  would  be,  or  it  was 
thought  by  them  would  be,  prejudicially  affected  by  the  use  to 
which  the  appellant  intended  to  apply  its  property,  it  was  not 
competent  to  the  council  to  pass  it,  if  the  conclusion  was  reached 
that  it  was  in  the  interest  of  those  property-owners  that  it  should 
be  passed,  and  that  it  was  proper  to  make  that  part  of  the  street 
to  which  the  by-law  applies  residential. 

There  is  nothing,  however,  in  the  admissions  to  support  the 
allegation  I have  quoted.  What  the  allegation  amounts  to  is 
that  the  council  acted  unreasonably.  Into  that  question  the  Court 
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is  forbidden  to  enter:  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec. 
249(2).* 

There  is  nothing  to  shew  bad  faith  on  the  part  of  the  council. 
Giving  full  effect  to  what  was  alleged  by  counsel  for  the  appellant 
as  to  the  circumstances  under  which  the  by-law  was  passed,  the 
most  that  can  be  said  is  that  the  council  acted  unreasonably. 
However,  there  is  no  evidence  upon  which  such  a finding  could  be 
made. 

I would,  for  these  reasons,  dismiss  both  appeals  with  costs. 

Appeals  dismissed. 

* (2)  A by-law  passed  by  a council  in  the  exercise  of  any  of  the 
powers  conferred  by  and  in  accordance  with  this  Act,  and  in  good  faith, 
shall  not  be  open  to  question  or  be  quashed,  set  aside,  or  declared  in- 
valid, either  wholly  or  partly,  on  account  of  the  unreasonableness  or 
supposed  unreasonableness  of  its  provisions  or  any  of  them. 
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[APPELLATE  DIVISION.] 

Bremner  v.  Bleakley. 

Land — Rights  of  Oivners — Beach-lots — Excavation  — 8 and  from  Neigh- 
hours’  Lands  Blown  into  Holes  and  Retained — Property  in  Sand — 
Cause  of  Action. 

The  judgment  of  Middleton,  J.,  52  O.L.R.  124,  was  reversed. 

The  plaintiffs’  complaint  was  really  that  the  defendants  dug  holes  in 
the  beach  upon  their  lands  on  the  shore  of  a lake,  where  the  sand 
met  the  grass-covered  bank;  that  sand  was  swept  from  the  plaintiffs’ 
lands  by  storms  and  was  carried  by  the  wind  across  the  defendants’ 
beach,  and  came  to  rest  in  these  holes;  and  that,  when  the  next  storm 
came,  the  sand  remained  in  the  holes  and  was  not  blown  back  to 
the  plaintiffs’  lands.  It  was  not  the  combined  action  of  wind  and 
hole  that  caused  what  happened,  but  the  action  of  two  discon- 
nected things.  The  wind  brought  the  sand  to  the  defendants’ 
land,  and  the  holes  kept  it  there.  The  plaintiffs  contended  that  it 
was  wrongfully  detained  by  the  defendants:  — 

Held,  that  the  plaintiffs  had  no  cause  of  action. 

The  sand  could  not  be  considered  a chattel  upon  its  severance  by  the 
wind  from  its  original  situs — if  shifting  sand  can  be  said  to  have  a 
situs. 

Review  of  the  authorities. 

Salt  Union  Limited  v.  Brunner  Mond  & Co.,  [1906]  2 K.B.  822,  specially 
referred  to. 

Appeal  by  the  defendants  Alicia  Haines  and  Rebecca  Bleakley 
from  the  judgment  of  Middleton,  J.,  52  O.L.R.  124. 

May  16.  The  appeals  were  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Wallace  Nesbitt , K.C.,  and  H.  Morwick , for  the  appellant 
Haines. 

M.  J.  O'Reilly , K.C.,  for  the  appellant  Bleakley. 

S.  F.  Washington , K.C.,  and  C.  W.  R.  Bowlby,  for  the  plain- 
tiffs, respondents. 

June  11.  Hodgins,  J.A. : — The  appeal  is  by  the  defendants 
from  a judgment  of  Middleton,  J.,  for  damages  and  an  injunction. 
The  frame  of  the  injunction  is  that  the  defendants  are  restrained 
from  “ excavating  in  and  removing  sand  and  gravel  from  their 
lands  ...  in  such  a way  as  to  cause  sand  and  gravel  to  be 
carried  away  from  the  plaintiffs5  lands,” 

Upon  the  argument  matters  appeared  to  be  much  clarified  by 
the  explanation  that  the  complaint  was  really  that  the  appellants 
dug  holes  or  trenches  in  the  beach  upon  their  lands  on  the  shore 
of  Van  Wagner’s  Beach  on  Lake  Ontario,  where  the  s.and  met  the 
grass-covered  bank,  that  sand  was  swept  from  off  the  respondents’ 
lands  by  storms  and  was  carried  by  the  wind  across  the  appellants’ 
beach,  and  came  to  rest  in  these  holes  and  trenches.  Conse- 
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quently,  when  the  next  storm  came,  the  sand  failed  to  emerge 
from  these  holes,  and  so  had  no  chance  to  be,  and  was  not,  blown 
back  to  the  respondents’  lands.  It  was  not  the  combined  action 
of  wind  and  hole  that  caused  what  happened.  It  was  the  action 
of  two  separate  and  disconnected  things.  The  wind  brought  it  to 
the  appellants’  land,  and  the  holes  kept  it  there — and  its  return 
being  thereby  prevented — ergo , it  was  wrongfully  detained  by  the 
appellants. 

The  learned  trial  Judge  followed  and  applied  the  case  of 
Cleland  v.  Berherick  (1915-16),  34  O.L.R.  636,  36  O.L.R.  357, 
where  he  decided,  as  he  says  in  this  case,  52  O.L.R.  at  p.  125,  that 
the  “ owner  of  land  had  the  right  to  have  it  left  in  its  natural 
plight  and  condition,  and  that  it  was  a wrongful  act  on  the  part 
of  another  landowner  so  to  facilitate  the  action  of  natural  forces 
as  to  interfere  with  the  enjoyment  of  the  land  in  its  original  con- 
dition. Lateral  support  is,  in  my  view?  only  one  application  of  a 
wide  principle.  There  by  excavation  the  force  of  gravity  operates 
to  the  prejudice  of  the  neighbour.  Here  the  excavation  results 
in  the  shifting  of  the  sand  from  the  remaining  beach  into  the  hole 
made.” 

He  then  proceeds  to  apply  the  principle  which  he  lays  down, 
to  the  situation  I have  described,  in  these  words  (p.  126)  : — 

“ The  defendants  and  others  along  the  beach  seem  to  regard 
the  phenomenon  as  akin  to  the  widow’s  cruse,  and  fail  to  realise 
the  fundamental  dishonesty  of  their  conduct.  This  shifting  sand 
is  not  the  property  of  no  one,  waiting  for  some  one  to  appropriate 
it.  It  is  all  land  owned  by  the  different  proprietors  along  the 
beach.  When  shifted  by  the  operation  of  nature,  none  can  com- 
plain, but  when  any  individual  undertakes  for  his  own  profit  to 
intervene  and  aid  nature  he  violates  his  neighbour’s  property- 
right.” 

I have  read  all  the  cases  cited  to  us  and  others,  and  I am 
unable  to  see  that  that  principle  has  any  relevancy  on  the  facts 
of  this  case,  as  I understand  them. 

The  digging  of  holes  and  trenches  did  not  in  any  way  cause  or  . 
contribute  to  the  movement  of  the  sand  from  the  respondents’ 
beach.  It  did  no  injury  or  damage  to  the  respondents  in  itself, 
and  no  action'  can,  therefore,  be  properly  founded  on  it.  Excava- 
tion upon  a person’s  own  land  gives  no  cause  of  action — a cause  of 
action  arises  only  on  proof  of  damage  from  that  excavation. 

This  is  clearly  put  in  Smith  v.  Thacker  ah  (1866),  L.R.  1 C.P. 
564,  a case  of  lateral  support,  by  Erie,  C.J. : — 

“ But  for  a man  to  dig  a hole  in  his  own  land  is  in  itself  a 
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perfectly  lawful-  act  of  ownership,  and  only  becomes  a wrong  if  it 
injures  his  neighbour;  and  since  it  is  the  injury  itself  which  gives 
rise  to  the  right  of  action,  there  can  be  no  right  of  action  unless 
the  damage  is  of  an  appreciable  amount.” 

Lord  Halsbury  in  Darley  Main  Colliery  Co.  v.  Mitchell  (1886), 
11  App.  Las.  127,  at  p.  133,  says: — 

“ Since  the  decision  of  this  House  in  Bonomi  v.  Backhouse 
(1861),  9 H.L.C.  503,  it  is  clear  that  no  action  would  lie  for  the 
excavation.  It  is  not,  therefore,  a cause  of  action ; that  case  estab- 
lished that  it  is  the  damage  and  not  the  excavation  which  As  the 
"cause  of  action.” 

The  facts,  however,  raise  a rather  interesting  question  as  to 
whether  the  appropriation  of  this  sand  by  the  appellants  gives 
the  respondents  a cause  of  action.  It  appears  that  the  wind,  having 
moved  the  loose  particles  of  sand  from  the  respondents’  land  and 
that  of  others  near-by,  sweeps  it  across  the  appellants’  beach, 
where  it  is  stopped  and  held  in  the  holes  and  trenches.  This 
would  seem  to  be  a very  natural  result,  and  it  would  equally 
happen  if  the  appellants  were  engaged  in  a praiseworthy  effort  to 
dig  a foundation  or  run  a drain.  The  real  grievance  is  that  the 
appellants,  being  furnished  by  nature’s  forces  with  a quantity  of 
sand,  which  they  arrest  in  its  career  from  the  respondents’  beach, 
are  selling  it  at  $1  per  load  and  keeping  the  money.  This  may 
be  unneighbourly,  but  is  it  such  a wrongful  act  as  to  render  the 
appellants  liable  to  the  respondents?  The  sand  thus  moved  must 
either  retain  its  character  as  soil  or  must  become  a chattel,  and  in 
either  event  I am  unable  to  conclude  that  the  respondents  have  a 
cause  of  action.  Treating  it  as  part  of  the  soil  cast  upon  the 
appellants’  land  in  the  way  described,  the  appellants  are  appropria- 
ting property  consisting  of  the  particles  of  sand  shifted,  with 
sand  from  other  lots,  by  the  action  of  the  wind  and  settling  down 
elsewhere  than  on  the  land  where  it  originates.  When  it  reaches 
the  land  of  another  it  is  practically  indistinguishable  from  sand 
belonging  to  others,  moved  by  the  same  force,  and  also  from  the 
sand  on  that  particular  piece  of  land.  If  it  rests  there  it  becomes 
incorporated  with  the  land  upon  which  it  descends. 

Warrington,  L.J.,  in  Nesbitt  v.  Mablethorpe  Urban  DistHct 
Council , [1918]  2 K.B.  1,  at  p.  17,  states  the  general  law  appli- 
cable to  the  constant  action  of  wind  as  well  as  of  water  when  he 
says 

“ The  sandhills  are  a natural  barrier  to  the  encroachment  of 
the  sea,  and  appear  to  have  been  formed  gradually  by  the  action 
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of  the  sea.  They  would  thus  prima  facie  be  properly  treated  as 
accretions  to  the  adjoining  land” 

I am  unable  to  follow  the  idea  that  because  it  would  lie  on  the 
surface  if  there  were  no  hole,  and  might  be  caught  by  a storm 
from  another  direction,  and  returned  to  its  place  of  origin,  it, 
therefore,  remains  the  property  of  the  owner  from  whose  land  it 
came,  and  that  he  is  entitled  to  hold  the  appellants  accountable 
for  it.  The  appellants  might  rather  be  entitled  to  resent  the 
intrusion  of  the  sand  on  to  their  property.  If  the  respondents 
have  and  retain  property  in  it,  it  would  seem  to  follow  that  the 
appellants  could  compel  its  removal  by  them.  This  conception  of 
the  situation  would  present  such  extraordinary  difficulty  of  proof 
that  I am  not  surprised  that  no  authority  was  put  forward  giving 
the  respondents  the  right  to  claim  its  return  or  requiring  them 
to  remove  it.  If  sand  forms,  by  its  gradual  accumulation,  new 
land  reclaimed  from  the  water,  it  would  be  the  property  of  the 
owner  of  the  land  under  or  bordering  upon  that  water.  If  it  filled 
up  holes  on  the  next  owner’s  property,  I would  think  the  same 
rule  would  apply,  and  it  would  become  his  property  as  part  of 
his  land.  It  is  not  a case  where  the  excavation  produced  the 
original  movement,  as  in  Trinidad  Asphalt  Go.  v.  Anibard , [1899] 
A.C.  594.  Put  at  its  highest,  it  is  a case  of  appropriation  of 

something  cast  on  the  appellants’  land  by  the  forces  of  nature. 

Tested  by  the  law  as  to  things  thrown  up  by  the  sea,  as  it  is  said 
that  the  sand  came  visibly  from  time  to  time  and  not  imper- 
ceptibly, the  appropriation  of  it  by  the  appellants  would  seem  to 
vest  the  property  in  the  person  on  whose  land  it  is  deposited.  See 
Regina  v.  Clinton  (4869),  Ir.R.  4 C.L.  6.  That  reduction  into 
possession  must  not  he  by  any  wrongful  act  ( Blades  v.  Higgs 
(1865),  11  H.L.C.  621),  and  there  is,  as  has  been  pointed  out,  no 
wrongful  act  done  by  the  appellants  in  digging  the  holes.  In 
Brew  v.  Haren  (1877),  Ir.R.  11  C.L.  198,  where  an  old  case 

decided  by  Jebb,  J.,  of  Howe  v.  Stawell  (1833),  Ale.  & Nap.  348, 

353,  was  approved,  his  opinion  is  given  in  this  quotation  (Ir.R.  11 
C.L.  at  p.  201) 

“ Seaweed,  as  Mr.  Justice  Jehb  says,  is  on  the  same  footing 
as  sand  or  gravel.  Sand  and  gravel  and  trees  are  swept  in  by  one 
tide,  and  swept  out  by  the  next,  and  it  cannot  be  argued  that  the 
owner  of  the  shore  has  no  property  in  the  sand  or  gravel,  and  that 
every  subject  may  carry  it  away,  or  so  much  of  it  as  the  owner 
does  not  anticipate  him  in  appropriating.  The  principle  on 
which  this  right  rests  is  as  old  as  the  law  of  England;  it  is  that 
the  owner  of  land  is  entitled  to  all  the  natural  advantages  belonging 
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to  that  land,  and  therefore  to  all  things  which  in  the  course  of 
nature  may  be  deposited  thereon.  Quantities  of  alluvial  clay 
or  gravel  may  be  brought  down  by  streams  or  floods  ; these  become 
the  property  of  the  owner  of  the  land,  for  they  are  found  on  his 
land;  they  are  not  artificial  products  which,  of  course,  if  they  had 
been  previously  private  property  would  not  lose  that  quality  by 
being  found  upon  another  person’s  land.  We  were  referred  to  an 
American  case  in  2 Johnson’s  Reports,  which  I have  since  read  in 
King’s  Inns  Library,  and  the  law  is  there  clearly  stated,  and  referred 
to  the  principle  of  the  owners  of  the  soil  being  entitled  to  all  their 
natural  advantages.”  * 

Considering  it  from  another  point  of  view,  if  particles,  or  a 
mass  of  sand,  are  or  could  be  considered  as  chattels,  their  sale 
might  amount  to  conversion.  This  might  be  deduced  from  the 
opinions  delivered  by  Avory  and  Lush,  JJ.,  in  Mills  v.  Broolcer , 
[1919]  1 K.B.  555.  But  this  analogy  to  a chattel  seems  to  be  a far- 
fetched idea,  for  which  I can  find  no  warrant.  The  case  nearest  in 
analogy  to  this  is,  I think,  that  of  Salt  Union  Limited  v.  Brunner 
Mond  & Go.,  [1906]  2 K.B.  822.  There  there  were  rock  salt  mines 
owned  by  the  plaintiffs,  which  had  for  many  years  been  flooded  by 
brine.  They  were  connected  with  one  another  by  underground  chan- 
nels which  it  was  impossible  to  close  and  thus  formed  one  large 
reservoir  of  brine.  Into  this  other  brine  flowed  from  other  owners’ 
properties,  but  a substantial  part  came  from  the  plaintiffs’  rock  salt. 
“ The  defendants,  in  the  exercise  of  a license  to  pump  brine  granted 
to  them  by  the  previous  owner  of  one  of  the  plaintiffs’  mines, 
pumped  large  quantities  of  brine  from  the  said  mine  and  from  the 
reservoir  and  appropriated  it  for  their  own  profit  : Held,  that  the 
defendants  were  not  gnilty  of  any  actionable  wrong  in  so  doing, 
notwithstanding  that  they  thereby  abstracted  salt  which  had  formed 
part  of  the  plaintiffs’  rock,  and  that  the  continuance  of  the  pump- 
ing would  cause  fresh  surface  water  to  dissolve  further  portions  of 
the  plaintiffs’  rock  into  brine,  which  in  turn  would  be  abstracted 
by  the  defendants’  pumps.” 

The  same  argument  was  made  there  as  here,  in  these  words 
(p.  827)  : “ Any  contrivance  by  which  one  person  takes  the  rock- 
salt  of  another,  whether  it  be  by  means  of  a pickaxe  or  a pump,  is 
equally  wrongful.”  Lord  Alverstone,  C.J.,  who  says  it  is  a case  of 
first  impression,  decided  (p.  832)  that  “when  a man  puts  down  a 
shaft  and  pumps  in  his  own  land  (both  of  which  acts  are  primd 
facie  lawful)  the  act  does  not  of  necessity  become  unlawful  simply 

* Emans  v.  Turnbull  (1807),  2 Johns.  (N.Y.)  313,  322. 


Aipp.  Div. 

1923. 

Bremner 

V. 

Bleakley. 

Hodgins, 

J.A. 


238 

Apip.  Div. 

1923. 

Bremneu 

V. 

Bleakley. 

Hodgins, 

J.A. 


1923. 
June  11. 


ONTARIO  LAW  REPORTS.  [vol. 

because  it  turns  out  that  the  brine  thereby  obtained  may  be  the 
result  of  dissolution  of  rock  in  another  man’s  property.” 

It  is  to  be  observed  that  in  that  case  the  act  of  pumping  was 
what  drew  the  brine  to  the  defendants’  land  and  made  it  useful  to 
them.  Here  that  element  is  missing,  for  the  appellants’  trench  had 
no  effect  until  the  wind  blew  the  sand  into  it. 

And  this  seems  to  me  to  sever  the  chain  of  causation  so  as  to 
free  the  appellants  from  liability  unless  the  sand  can  be  considered 
a chattel  upon  its  severance  by  the  wind  from  its  original  situs. 
(Where  is  the  situs  of  shifting  sand?)  And  this  I do  not  think  has 
been  or  can  be  established.  See  Pollock  & Wright  on  Possession 
(1888),  p.  230. 

I would  allow  the  appeal  and  dismiss  the  action. 

Maclaren  and  Ferguson,  JJ.A.,  agreed  with  Hodgins,  J.A. 

Meredith,  C.J.O. : — The  judgment  ‘of  my  brother  Middleton 
was  based  upon  the  assumption  that  the  removal  of  the  sand  which 
is  complained  of  was  occasioned  by  the  making  of  the  hole  on  the 
appellants’  land.  That  is  not  in  accordance  with  the  facts:  the 
sand  was  driven  by  the  wind  and  waters  from  the  respondents’ 
land,  and  the  complaint  is  that  the  existence  of  the  hole  prevented 
the  sand  from  being  driven  back  to  his  land  when  the  wind  and 
water  were  operating  in  a different  direction. 

I am  of  opinion  that,  even  had  that  been  the  case,  the  action 
would  not  lie.  The  respondents  had  no  property  in  the  sand  after 
it  had  been  driven  from  their  lands.  I also  think  that  there  was  no 
evidence  that  would  justify  the  conclusion  that,  but  for  the  exist- 
ence of  the  hole,  sand  would  have  been  brought  back  to  the  respond- 
ents’ lands. 

Magee,  J.A.,  agreed  with  Meredith,  C.J.O. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Canadian  Westinghouse  Co.  Limited  v.  Canadian  Pacific 

Railway  Co. 

Railway — Carriage  of  Goods — Derailment  of  Train — Injury  to  Goods — 
Cause  of  Derailment — Conditions  of  Standard  Bill  of  Lading — 
Duty  of  Shipper  to  Load — Negligence — Evidence — Onus — Defect  in 
Flooring  of  Car — Knowledge  of  Shipper. 

Flat  cars  of  the  defendants  upon  which  the  plaintiffs  had  loaded  for 
transit  two  large  armatures,  each  weighing  38  tons,  were  over- 
turned in  the  course  of  transit  and  the  armatures  were  damaged. 
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In  accordance  with  a rule  of  Canadian  freight  classification  approved 
by  the  Railway  Board,  the  loading  was  done  by  the  plaintiffs.  By 
sec.  3 of  the  standard  bill  of  lading,  carriers  are  not  to  be  liable 
for  loss  or  damage  caused  by  defect  or  inherent  vice  in  the  goods 
or  the  act  or  default  of  the  shipper  or  owner,  and  when  the  goods 
are  transported  in  open  cars  the  carriers  are  to  be  liable  only  for 
negligence,  and  the  burden  of  proving  freedom  from  negligence  is 
to  be  on  the  carriers.  The  defendants  proved  that  the  roadbed, 
rails  and  equipment,  and  engine  drawing  the  cars  were  in  good  and 
sufficient  condition,  and  that  the  rate  of  speed  of  the  train  was  rea- 
sonable. In  an  action  to  recover  damages  for  the  plaintiffs’  loss  the 
trial  Judge  found  as  a fact  that  the  accident  happened  through  the 
flooring  of  one  of  the  cars  giving  way,  letting  down  an  end  or  corner 
of  the  armature,  which  produced  excessive  oscillation,  and  resulted  in 
the  overturning  of  both  cars.  The  defective  state  of  the  flooring 
was  known  to  both  parties,  but  the  plaintiffs  alone  knew  what  use 
the  cars  were  to  be  put  to:  — 

Held,  that  the  defendants  had  satisfied  the  onus  cast  upon  them  in 
regard  to  negligence;  and  that,  if  the  accident  was  caused  by  the 
floor  breaking  away  suddenly,  it  should  be  attributed  to  the  plain- 
tiffs’ negligence  in  placing  such  a heavy  weight  upon  a car  with  a 
defective  flooring  or  to  their  method  of  loading  rather  than  to  any 
breach  of  duty  on  the  part  of  the  defendants. 

Judgment  of  Logie,  J.,  22  O.W.N.  484,  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  Logie,  J.,  22 
O.W.N.  484,  holding  the  appellants  responsible  for  damage  caused 
to  the  goods  of  the  plaintiffs,  respondents,  while  in  transit  on  the 
Canadian  Pacific  Railway. 

March  26  and  27.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Angus  MacMurchy,  K.C.,  W.  N.  Tilley , K.O.,  and  J\  D.  Spence, 
for  the  appellants. 

D.  L.  McCarthy,  K.C.,  and  G.  H.  Levy,  K.C.,  for  the  respond- 
ents. 

June  11.  Hodgins,  J.A. : — The  goods,  two  large  and  heavy 
armatures  (38  tons  each),  were  loaded  upon  two  steel  flat  cars  and 
secured  by  bolts  through  the  floor  of  the  car  to  hardwood  beams 
fastened  to  the  car-structure  and  strengthened  by  wooden  packing. 
The  bolts  extended  through  these  beams.  Each  armature  was  cov- 
ered by  a wooden  structure  fastened  to  the  car  which  prevented  a 
view  of  what  was  inside — evidently  a matter  of  some  importance. 
The  under-bodies  of  the  cars  were  of  course  open  to  any  one  accus- 
tomed to  railway  freight  car  inspection.  The  structures  covering 
the  armatures  came  to  within  something  under  one  foot  from  the 
side  of  the  car-platform  and  about  one  foot  from  each  end. 

It  is  not  clear  what  caused  the  damage,  but  the  learned  trial 
Judge,  sitting,  he  says,  as  a jury,  found  as  a fact  that  the  accident 
happened  through  the  flooring  of  one  car  “ giving  away,”  letting 
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down  an  end  or  corner  of  the  armature,  which  produced  excessive 
oscillation,  resulting  in  the  car-wheels  mounting  the  rail  and  finally 
overturning  both  cars. 

Section  3 of  the  standard  bill  of  lading  is  as  follows : — 

“ The  carriers  shall  not  be  liable  for  loss,  damage  or  delay  to 
any  of  the  goods  herein  described  caused  by  defect  or  inherent  vice 
in  the  goods,  or  the  act  or  default  of  the  shipper  or  owner. 

“ When,  in  accordance  with  general  custom,  on  account  of  the 
nature  of  the  goods,  or  at  the  request  of  the  shipper,  the  goods  are 
transported  in  open  cars,  the  carriers  (except  in  case  of  loss  or  dam- 
age by  fire,  in  which  case  the  liability  shall  be  the  same  as  though 
the  goods  had  been  carried  in  closed  cars)  shall  be  liable  only  for 
negligence,  and  the  burden  of  proving  freedom  from  such  negli- 
gence shall  be  on  the  carriers.” 

Rule  12  of  Canadian  freight  classification  No.  16 — effective  on 
the  1st  March,  1913 — is  as  follows : — *; 

“ Freight  weighing  2,000  lbs.  or  over  per  piece  or  package,  also 
all  freight  in  6th,  7th,  8th,  9th,  and  10th  classes,  must  be  loaded 
and  unloaded  by  owners.” 

It  was  therefore  the  duty  of  the  shippers,  the  respondents,  to 
load  the  cars,  and  they  did  so,  the  appellants  supplying  the  cars, 
which  were  accepted  as  sufficient  for  the  purpose  of  carrying  these 
heavy  loads. 

I am  satisfied  that  the  appellants  have  shewn  that  the  roadbed, 
rails  and  equipment,  speed  of  the  train,  and  the  engine  drawing 
these  cars,  were  in  good  and  sufficient  condition;  and,  subject  to 
what  follows,  the  appellants  have  discharged  the  onus  which  the 
bill  of  lading  casts  upon  them. 

I am  not  able  to  follow  the  view  of  the  learned  trial  Judge, 
unless  it  means  that  the  flooring  of  the  car  disintegrated  or  split 
under  the  armature,  for  in  no  other  way  could  it  give  way,  being 
tightly  fastened  betwen  the  load  and  the  hardwood  beams  and  pack- 
ing underneath  the  car.  The  probabilities  seem  rather  to  be  in 
favour  of  the  theory  that,  owing  to  the  absence  of  braces  from  the 
top  of  the  armature,  unequal  strain  or  want  of  support  or  other 
infirmity  in  these  beams,  they  split,  and  thus  loosened  the  bolts, 
allowing  the  load  to  oscillate  and  to  set  up  a similar  motion  in  the 
car. 


But  probabilities  drawn  from  the  condition  of  the  wreck 
and  the  various  parts  of  beams  and  packing  collected  after  a smash, 
such  as  occurred  in  the  overturning  of  these  cars,  are  not  decisive 
one  way  or  the  other,  and  I find  it  impossible  to  say  that  they  point 
with  reasonable  clearness  to  either  one  suggested  cause  or  another. 
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The  case  must,  I think,  be  decided  having  regard  to  the  relative 
duties  of  the  parties.  Assuming  that  the  condition  of  the  flooring 
of  the  car  from  which  the  armature  broke  away  was  an  element  in 
the  cause  of  the  accident,  as  to  which  I do  not  agree,  this  was 
admitted  in  a general  way  to  be  defective  in  that  it  was  not  very 
good.  This  would  appear  to  be  a patent  defect,  and  I should  think 
that  it  must  be  held  to  be  so  as  to  the  respondents,  who  had  it  under 
the  eyes  and  hands  of  their  workmen  when  loading  the  armatures  railway  Co. 
and  fastening  them  above  and  below  the  floor  and  boring  through  H^7  g 
it  at  each  end.  The  respondents  do  not  shew  affirmatively  that  the  j.a. 
floor  of  the  car  under  or  around  either  end  of  the  armature  was  not 
sound  except  by  some  answers  given  to  the  trial  Judge  on  the 
assumption  that  the  blocking  was  directly  against  the  flooring  and 
not  against  the  steel' car  frame.  Those  sections  of  the  flooring  are 
comparatively  small,  but  they  are  all-important  as  to  defectiveness, 
while  the  condition  of  the  whole  of  the  remainder  of  the  floor 
between  these  sections  could  have  no  bearing  on  the  cause  of  the 
accident. 

The  state  of  the  flooring  was  known  to  both  parties,  but  the 
respondents  alone  knew  what  use  the  cars  were  to  be  put  to.  It  is  a 
fair  inference  that  they  were  satisfied  that  the  flooring  in  its  then 
state  was  adequate  to  and  sufficient  for  their  purpose,  or  they  would 
not  have  loaded  these  cars.  They  used  them  and  covered  up  the 
load  and  delivered  the  loaded  cars  to  the  appellants.  As  to  the 
appellants  it  was  not,  when  covered  in  and  when  given  over  to  them, 
an  obvious  defect,  as  that  expression  is  explained  in  the  cases  of 
Stuart  v.  Crawley  (1818),  2 Stark.  323,  Beck  v.  Evans  (1812),  16 
East  244,  Richardson  v.  North  Eastern  Railway  Co.  (1872),  L.R. 

7 C.P.  75,  82,  cited  by  Lord  Atkinson  in  London  and  North  Western 
Railway  Co.  v.  Richard  Hudson  and  Sons  Limited,  [1920]  A.C. 

324,  at  p.  340.  Consequently,  I think,  the  appellants  have  dis- 
charged the  onus  under  sec.  3 of  the  bill  of  lading  as  to  the  defective 
flooring.  It  did  not  become  a factor  in  the  possible  cause  of  the 
accident  till  used  by  the  respondents  to  rest  the  end  of  their  arma- 
ture on,  and  from  that  time  it  was  hidden  beneath  the  covering 
structure.  From  the  beginning  of  its  use,  therefore,  there  is  noth- 
ing to  shew  negligence  in  the  appellants,  but  rather  the  contrary. 

The  car  and  the  fastenings  of  the  cover  were  inspected  in  the  usual 
way  by  the  employees  of  the  appellants  while  the  car  was  in  transit, 
and  no  defect  was  discovered.  It  ran  successfully  around  several 
curves,  while  the  accident  happened  upon  a stretch  of  straight 
track.  The  evidence  of  the  respondents’  loader  does  not  condemn 
the  deck.  The  duty  of  loading,  if  that  duty  is  not  carefully  per- 
formed, constitutes  negligence  in  the  person  performing  it.  Lord 
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Buckmaster,  in  the  Hudson  case,  points  ont  that  if  the  goods  there 
in  question  had  been  owned  by  the  firm  who  failed  to  provide  ade- 
quate covering  for  them,  which  was  part  of  the  proper  loading  of 
the  car  as  distinguished  from  the  packing  of  the  goods,  they  could 
not  have  made  a successful  claim  on  the  railway  company,  because 
they,  having  undertaken  the  loading,  were  themselves  guilty  of  the 
negligence  which  caused  the  damage. 

In  this  case,  and  having  regard  to  the  flooring  as  a possible 
cause,  the  standard  bill  of  lading  requires  the  shipper  to  load  the 
goods ; and,  if  the  flooring  was  imperfect,  then  he  did  so  negligently. 
I think  the  principles  laid  down  in  the  cases  I have  mentioned 
prevent  him  recovering  for  the  damage  caused  by  his  own  wrong. 
In  the  language  of  Lord  Phillimore  in  that  case,  “ the  cause  which 
led  to  the  future  damage  had  already  accrued  ” when  the  appellants 
received  the  goods.  Story  on  Bailments  excepts  from  the  losses  for 
which  a common  carrier  must  pay  “ those  .which  arise  from  the  per- 
sonal neglect  or  wrong  or  misconduct  of  the  owner  or  shipper 
thereof”.  This  view  shifts  the  onus  in  regard  to  the  flooring  from 
the  appellants  to  the  respondents. 

I think  the  appeal  should  be  allowed  and  the  action  dismissed. 


Ferguson-,  J.A.  :j — -The  learned  trial  Judge  bases  his  judgment 
on  the  following  findings : — 

“ I find  as  a fact  that  the  defendants  were  guilty  of  negligence 
in  supplying  a car  unsuitable  for  the  purpose  for  which  it  was 
intended  and  dangerous  for  a heavy  load  by  reason  of  the  defective 
condition  of  the  floor  or  deck. 

“ I think  there  was  a duty  cast  on  the  defendants  to  exercise 
care  in  this  regard,  especially  after  they  knew,  through  their  ser- 
vants’ inspection,  of  the  unusual  nature  of  the  load. 

“ There  is  evidence  for  me,  sitting  as  a jury,  to  act  upon  in  the 
admittedly  defective  condition  of  the  car-flooring,  from  which  I 
draw  the  inference  that  the  accident  happened  by  reason  of  this 
giving  away  suddenly,  thus  setting  up  the  oscillation  observed  by 
Wilson,  and,  in  consequence,  the  wreck.” 

Assuming  for  the  moment  that  the  floor  was  defective  and  gave 
way  suddenly,  as  the  learned  trial  Judge  finds,  I do  not  think  it 
follows  that  a breach  of  duty  is  thereby  established. 

On  the  morning  of  the  12th  August,  the  plaintiffs’  traffic  clerk, 
Albert  J.  George,  gave  to  the  defendants’  servant  McPiper  an  order 
for  two  flat  cars  of  50-ton  capacity  to  be  placed  on  the  plaintiffs’ 
siding  for  the  purpose  of  being  loaded  with  motor-parts  for  Grand- 
Mere,  Quebec ; on  the  same  afternoon,  the  cars  weTe  placed  on  the 
plaintiffs’  siding,  and  between  the  12th  August  and  the  15th  August 
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the  plaintiffs  loaded  the  cars.  After  the  plaintiffs  had  loaded  the 
cars  and  covered  in  the  load,  the  bills  of  lading,  dated  the  15th 
August,  were  made  out  by  the  plaintiffs,  presented  to  the  defend- 
ants for  signature,  and  signed.  Later  on  the  same  day,  the  cars 
were  picked  up  and  started  on  their  journey. 

I do  not  think  the  evidence  would  support  a finding  that  the 

defendants  should  have  made  a more  careful  inspection  of  the  car- 

floor  than  was  made,  or  that  a more  careful  inspection  would  have  Railway  Co. 

unearthed  the  defect  in  the  floor.  The  learned  Judge  finds  that 

° Jb  erguson, 

“ the  cars  were  delivered  after  loading  and  were  caretuily  inspected  j.a. 
by  the  defendants5  servants  at  Hamilton,  and  were  passed  as  safe 
by  them/5 

It  will  be  seen  that  the  breach  of  duty  of  which  the  learned  trial* 

Judge  finds  the  defendants  guilty  was  in  reference  to  something 
done  or  omitted  prior  to  the  contract  evidenced  by  the  bills  of  lading 
sued  upon,  that  is,  out  of  a failure  to  supply  two  flat  cars  each  of 
50-ton  capacity  to  be  loaded  with  motor-parts  and  reasonably  fit 
for  that  purpose. 

There  is  no  evidence  that  the  defendants  were  advised  of  the 
unusual  nature  of  the  loads  or  that  the  plaintiffs  required  a car 
with  a floor  capable  of  carrying  50  tons  if  the  load  were  concen- 
trated on  a very  small  part  of  the  floor-space.  The  load  of  38  tons 
was  concentrated  on  a space  1%  feet  x 7 feet  in  front  and  1% 
feet  x 7 feet  in  the  rear  of  the  car ; no  attempt  was  made  to  dis- 
tribute the  load  or  load-pressure  over  the  whole  floor-space,  and  I 
do  not  think  there  is  any  evidence  to  support  a finding  that,  had 
the  weight  of  the  load  been  distributed  by  use  of  a platform  such 
as  is  shewn  in  the  model  of  the  Canadian  General  Electric  Com- 
pany?  or  otherwise,  the  car-floor  was  not  equal  to  the  implied  war- 
ranty arising  out  of  supplying  cars  on  the  order  given. 

Rule  12  of  the  Railway  Board  requires  the  shippers  to  load. 

It  seems  to  me  that,  if  a man  orders  a 10-ton  truck  for  an  8-ton 
load,  the  owner  of  the  truck  does  not,  in  supplying  a 10-ton  truck, 
warrant  that  the  floor  of  the  truck  is  strong  enough  to  allowT  the 
whole  8 tons  to  be  placed  on  one  or  two  boards  of  the  floor,  but 
rather  that  if  the  floor  be  10  x 10,  each  foot  of  floor-space  will  bear 
200  pounds5  weight,  and  not  that  each  foot  will  carry  16,000  or 
20,000  pounds5  weight  Therefore,  the  plaintiffs  had  no  right  to 
assume  that  the  defendants  warranted  the  floor  of  the  car  capable 
of  carrying  38  tons  or  50  tons  unless  the  weight  was  reasonably 
distributed. 

I am  of  opinion  that  the  liability  and  responsibility  of  the 
carrier  is  different  where  the  shipper  specifies — as  the  shippers  did 
here — the  kind  of  car  he  requires,  from  the  liability  in  a case  in 
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which  the  shipper  delivers  the  goods  to  the  carrier  and  puts  on  him 
the  responsibility  of  selecting  the  car  to  carry  that  load  and  of 
loading;  that  the  finding  on  which  the  judgment  rests  is  in  refer- 
ence to  a breach  of  duty  arising  out  of  something  done  prior  to  the 
contract  of  carriage ; and  that  the  rights  of  the  parties  in  reference 
to  that  breach  are  not  governed  by  the  terms  of  the  bill  of  lading 
but  by  reference  to  the  law  which  imposed  on  the  company  supply- 
ing a 50-ton  car  to  be  loaded  with  motor-parts  a duty  to  supply  a 
car  of  that  description  reasonably  fit  for  the  purpose  specified  in 
the  order,  and  that  the  plaintiffs  have  failed  to  shew  that  the  car 
was  not  a 50-ton  car  or  not  reasonably  fit  for  the  purpose  of  carry- 
ing motor-parts  had  the  load  been  properly  or  evenly  distributed 
over  the  floor-space  of  the  car. 

I am,  for  these  reasons,  of  opinion  that,  if  the  accident  was 
caused  by  the  floor  breaking  away  suddenly,  the  accident  should  be 
attributed  to  the  plaintiffs’  mode  of  loading  rather  than  to  any 
breach  of  duty  on  the  part  of  the  defendants. 

But,  after  a careful  study  of  the  evidence,  the  exhibits,  the  model 
car  and  load,  and  the  split  and  broken  timbers  produced,  I am  of 
opinion  that  the  accident  was  a result  of  the  splitting  and  breaking 
of  the  timbers  placed  by  the  plaintiffs  under  the  steel  beams  of  the 
car,  and  that  several  causes  contributed  to  the  splitting  and  break- 


ing 


(1)  The  timber  was  not  a good  piece. 

(2)  The  timber  was  so  placed  under  the  steel  flange  of  the  steel 
cross-bar  as  to  put  an  uneven  strain  on  the  timber,  a strain  that 
was  calculated  to,  and  likely  to,  cause  the  timber  to  split. 

(3)  The  armature  being  loaded  without  any  platform  or  brac- 
ing timbers,  such  as  are  seen  in  the  model  above  referred  to,  all  the 
strain  was  concentrated  at  the  points  where  the  timbers  were,  and 
on  the  floor  and  timbers  at  these  points,  so  that  the  load-strain  and 
pressure  were  not  distributed  over  the  car  as  they  might  have  been, 
or,  in  my  opinion,  should  have  been. 

For  these  reasons,  I am  of  opinion  that  the  accident  occurred 
by  a breaking  of  the  timbers  placed  by  the  plaintiffs  under  the  steel 
beams,  and  therefore  by  reason  of  the  packing  or  loading  of  the 
plaintiffs  rather  than  from  any  failure  of  duty  on  the  part  of  the 
defendants. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action  with 
costs. 

While  not  abandoned,  the  appeal  from  the  dismissal  of  the 
counterclaim  was  not  pressed.  I am  not  prepared  to  say  that  the 
plaintiffs  were  guilty  of  negligence.  To  defeat  their  claim  it  is 
sufficient  to  say  that  their  act  was  the  cause  of  the  accident,  but  I 
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Meredith,  C.J.O.: — I agree  with  the  conclusions  to  which  my  Railway  Co. 
brothers  Hodgins  and  Ferguson  have  come  and  have  only  a word  Ferguson, 
or  two  to  add  to  what  they  have  said.  JA- 

If  it  had  been  left  in  doubt  whether  the  accident  which  happened 
was  due  to  the  defective  condition  of  the  car  upon  which  the  arma- 
tures were  loaded  or  to  the  way  in  which  they  were  loaded  by  the 
respondents*  workmen,  I am  inclined  to  think  that  the  appellants 
would  be  liable,  because  the  onus  of  establishing  that  the  damage 
was  not  caused  by  their  negligence  rests  upon  the  appellants. 

Appeal  allowed. 


think  that  finding  is  not  sufficient  to  support  the  counterclaim 
based  on  an  allegation  of  negligence. 

I would  dismiss  with  costs  the  appeal  from  the  judgment  dis- 
missing the  counterclaim. 

Magee,  J.A.,  agreed  with  Ferguson,  J.A. 


[APPELLATE  DIVISION.] 


1923. 


Foster  v.  Reaume. 


June  11. 


Principal  and  Agent — Duty  of  Agent  for  Sale  of  Land — Acceptance  of 
Retainer  from  Company  to  Purchase  Land  of  Principal  — Option 
Obtained  by  Agent  for  Benefit  of  Company — Commission  Paid  to 
Agent  by  Company — Knowledge  of  Principal — Action  for  Damages 
for  Breach  of  Duty — Election  to  Affirm  Transaction — Costs. 


The  plaintiff  sued  the  defendant,  who  had  been  his  agent  for  the  sale 
of  land  and  had  obtained  in  his  own  name  from  the  plaintiff  an 
option  for  the  purchase  thereof,  and  had  at  the  same  time  a retainer 
from  the  F.  company  to  purchase  a tract  of  land  of  which  the  plain- 
tiff’s was  a part,  for  damages  occasioned  by  failure  to  disclose  to  the 
plaintiff  the  fact  that  the  F.  company  were  the  purchasers  and  that 
they  were  buying  a block  of  land  which  included  the  plaintiff’s,  and 
all  other  circumstances  which  the  defendant  knew  in  reference  to 
the  property  which  might  influence  the  plaintiff  in  making  a con- 
tract for  the  sale  of  that  property.  The  defendant  received  a com- 
mission from  the  F.  company,  but  the  plaintiff  did  not  seek  to 
recover  that: — 

Held,  that  the  proper  inference  from  the  evidence  was  that  when  the 
plaintiff  gave  the  defendant  the  option  he  knew  that  the  defendant 
was  taking  it  for  the  benefit  of  another,  and  assented  to  his  taking 
over  that  property  on  commission,  or  making  such  other  profit  on 
the  transaction  as  he  might  be  able  to  secure;  and,  by  so  electing 
to  affirm  the  transaction  after  he  had  knowledge  of  the  misconduct 
of  the  defendant,  the  plaintiff  prevented  himself  from  claiming  dam- 
ages for  the  breach  of  duty,  or  an  accounting  for  any  benefits  or  profits 
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which  the  defendant  got  from  the  transaction — which  the  plaintiff 
assented  to  when  he  gave  the  option,  and  affirmed  by  closing  the 
sale. 

Kelly  v.  Enderton,  [1913]  A.C.  191,  and  Peacock  v.  Crane  (1913),  29 
O.L.R.  282,  distinguished. 

The  action  was  dismissed,  but  without  costs  to  the  defendant,  who 
had  failed  in  his  duty  to  the  plaintiff. 

Appeal  by  the  defendant  from  the  judgment  of  Mowat,  J.,  at 
the  trial  (24th  January,  1923),  in  favour  of  the  plaintiff,  declaring 
him  entitled  to  damages  for  injury  caused  to  him  by  the  defendant’s 
misconduct  and  breach  of  duty  as  agent  for  the  sale  of  property  for 
the  plaintiff,  and  directing  a reference  to  assess  the  damages. 

April  13.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

W.  N.  Tilley , K.C.,  for  the  appellant. 

H.  J.  Scott , K.C.,  for  the  plaintiff,  respondent. 

June  11.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — Appeal  by  the  defendant  from  the  judgment  of  Mowat,  J., 
finding  that  the  defendant,  while  still  retained  as  the  plaintiff’s 
agent  for  the  sale  of  certain  lands  in  Ford  City,  Ontario,  without 
the  knowledge  and  consent  of  the  plaintiff,  accepted  from  the  Ford 
company  a retainer  to  act  as  their  agent  to  purchase  a large  block 
of  land  which  included  the  plaintiff’s  land,  and,  in  pursuance  of  the 
Ford  company’s  retainer,  obtained  from  the  plaintiff  an  option  for 
the  benefit  of  the  Ford  company  without  disclosing  his  prior  retainer 
by  the  Ford  company,  and  was  thereby  and  therein  guilty  of  mis- 
conduct and  breach  of  duty,  which  occasioned  the  plaintiff  injury 
and  probable  loss,  and  referring  it  to  the  Local  Master  to  assess 
the  damages. 

For  the  appellant  it  was  argued:  (1)  that  the  learned  trial 

Judge  erroneously  concluded  that  after  receiving  the  option  the 
defendant  continued  as  the  plaintiff’s  agent;  (2)  that  the  following 
finding  is  not  a finding  of  damage  and  is  not  sufficient  to  support 
the  judgment  : — 

“ It  is  his  secrecy  in  not  informing  his  principal . of  his  new 
relations  with  the  Ford  Motor  Company  which  is  vitiating.  If  he 
makes  a breach  of  these  conditions  and  does  things  that  are  not 
consistent  with  his  duty  as  an  agent,  I think  he  can  be  held  liable 
for  damages.  If  he  fails  to  do  business  according  to  proper  prin- 
ciples, and  a loss  results,  I think  he  should  pay  damages.  On  the 
evidence  taken  hastily  here,  it  cannot  be  asserted  that  the  plaintiff’s 
property  would  have  sold  for  a greater  sum,  but  that  does  not  affect 
the  question.  Possibly,  if  Mr.  Foster  had  become  aware  that  the 
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Ford  Motor  Company  desired  to  secure  his  property,  he  might  have 
withdrawn  it;  and,  in  view  of  the  fact  that  they  had  already  in- 
creased their  original  offer  by  $2,500,  they  might  have  made  a still 
greater  offer.  There  is  no  evidence  in  that  regard,  but  it  is  reason- 
able to  assume  that  if  the  Ford  Motor  Company  wanted  the  property 
and  were  unable  to  secure  it  by  the  machinations  of  Reaume,  they 
would  have  ultimately  paid  a much  larger  sum  than  they  did,  and 
more  like  the  prices  they  paid  for  other  adjacent  properties  needed 
to  round  out  their  scheme  and  provide  for  possible  expansion  and 
river  front  advantage. 

“ The  amount  of  damage  not  having  been  shewn,  I cannot  now 
determine  it,  but  I think  this  defendant  ought  to  pay  whatever 
amount  is  found  by  the  Local  Master  as  the  damage  resulting  from 
his  deception  of  or  non-disclosure  to  the  plaintiff  of  the  secret  bene- 
fit he  was  deriving  from  his  becoming  the  purchasers5  man  instead 
of  the  vendor’s  man.” 

The  option  was  given  to  the  defendant  and  was  accepted  by 
him  for  the  Ford  company’s  benefit,  and  he  received  from  the  Ford 
company  a commission  of  3 per  cent,  on  the  purchase-price.  The 
document  reads : — 

“Ford  City,  Ontario,  June  5th,  1922. 

“We,  Frank  M.  Foster  and  Eudora  B.  Foster,  hereby,  in  con- 
sideration of  $50,000  paid  to  us  by  Ulysses  G.  Reaume,  give  an 
option  to  the  said  Ulysses  G.  Reaume  to  purchase  at  any  time  before 
sixty  days  from  the  date  hereof  part  of  farm  lot  No.  101  in  the  town 
of  Ford  City,  and  described  as  commencing  at  the  intersection  of 
the  westerly  limit  of  said  lot  with  the  northerly  limit  of  Sandwich 
street;  thence  north  89°  east  along  the  northerly  limit  of  Sandwich 
street  97'  9" ; thence  north  16°  west  109'  to  the  break-water  at  the 
water’s  edge  of  the  Detroit  river;  thence  north  28°  west 
252'  more  or  less  to  the  channel  bank  of  the  stream,  120'  more  or 
less  to  the  production  northerly  of  the  westerly  limit  of  said  lot 
No.  101 ; thence  south  28°  east  along  said  production  and  said  west- 
erly limit  369'  more  or  less  to  the  place  of  beginning,  for  the  con- 
sideration of  $17,500,  payable  as  follows:  in  the  event  of  accept- 
ance the  said  $50,000  to  apply  on  account  of  purchase-money; 
$17,450.00  to  be' paid  within  sixty  days  from  the  date  hereof,  at 
which  time  possession  is  to  be  given. 

“ All  adjustments  are  to  be  made  as  of  the  date  of  possession. 

“ Ulysses  G.  Reaume  is  to  examine  the  title  at  his  own  expense, 
and  to  have  ten  days  from  the  date  of  acceptance  to  put  in  any 
objections. 

“ This  option  may  be  accepted  by  letter  delivered  to  us  or  mailed 
tu  us  postage  prepaid  and  registered  and  addressed  to  Ford,  Ontario. 
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When  accepted  this  option  shall  become  a binding  contract  of  sale. 
The  property  to  be  conveyed  free  of  incumbrances,  leases,  and 
dower. 

“ Witness:  “ Frank  M.  Foster. 

“ P.  Foster.  “ Endora  B.  Foster.” 

I am  of  opinion  that  the  form  of  the  option  and  the  case  of 
Kelly  v.  Enderton,  [1913]  A.C.  191,  require  us  to  hold  that  the 
learned  trial  Judge  erred  in  concluding  that  the  defendant  owed 
the  plaintiff  the  same  duty  after  the  option  was  given  as  he  did 
before,  or  that  after  the  option  was  given  the  defendant  owed  the 
plaintiff  any  duty  as  agent.  I also  agree  with  the  appellant’s  con- 
tention that  a finding  that  the  plaintiff  might  not  have  granted  the 
option  and  might  have  sold  for  more  is  not  a sufficient  finding  of 
damage;  but  it  does  not,  I think,  follow  that  the  appeal  should  be 
allowed,  for  it  seems  to  me  we  must  ourselves  consider  the  evidence 
and  on  it  determine  whether  or  not  the  learned  Judge  should  have 
found  that  the  plaintiff  would  not  have  granted  the  option,  and, 
had  he  not  done  so,  would  have  sold  for  more. 

I agree  with  the  finding  that,  in  accepting  a retainer  from  the 
Ford  company  to  buy  the  plaintiff’s  property  when  he  still  had  a 
retainer  from  the  plaintiff  to  sell  the  same  propert}q  the  defendant 
put  himself  in  a position  where  his  interest  conflicted  with  his  duty 
to  the  plaintiff,  and  that  when  he  proposed  to  deal  and  did  deal  with 
the  plaintiff  it  was  his  duty  fairly  and  fully  to  disclose  to  the  plain- 
tiff all  material  circumstances  and  everything  known  to  the  defend- 
ant relating  to  the  subject-matter  of  their  negotiations  and  contract 
which  would  possibly  influence  the  plaintiff  as  his  principal,  and 
that  the  defendant,  in  breach  of  this  duty;.  did  not,  as  he  should  have 
done,  disclose  to  the  plaintiff  the  fact  that,  he  had  been  retained  to 
buy  a large  block  of  property  and  that  he  was  negotiating  with  him 
to  purchase  his  property  as  part  of  that  block  and  was  getting  a 
commission  for  so  doing.  The  defendant  did  disclose  to  the  plain- 
tiff that  he  was  getting  the  option  for  the  benefit  of  some  other  per- 
son, and  I think  the  proper  inference  and  finding  on  the  evidence 
is  that  he  disclosed  to  the  plaintiff  that  he  was  to  get  a profit  on  the 
property  by  way  of  commission  or  otherwise,  and  that  the  plaintiff 
assented  to  his  getting  such  commission  or  profit,  so  that  it  cannot 
be  said  that  the  commission  which  he  has  received  from  the  Ford 
company  was  a secret  profit,  as  that  term  is  used  in  Peacock  v. 
Crane  (1913),  29  O.L.R.  282,  and  the  authorities  therein  referred 
to,  or  the  cases  collected  in  Bowstead  on  Agency,  6th  ed.,  p.  214. 
But  the  question  remains : would  the  plaintiff,  had  he  known  all  the 
facts  as  they  were  subsequently  made  known  to  him,  have  given  the 
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option  and  made  the  sale  ? Had  it  not  been  shewn  that  before  the 
completion  of  the  sale  to  the  Ford  company  the  plaintiff  had  been 
fully  informed  of  all  the  facts  and  circumstances  connected  with  the 
Ford  company’s  purchase  of  land  in  Ford  City,  and  of  the  defend- 
ant’s employment  by  the  Ford  company,  I would  have  been  inclined 
to  draw  from  the  evidence  the  inference  that,  had  the  plaintiff 
known  the  facts,  he  would  not  have  granted  the  option,  and,  had  he 
not  done  so,  would  have  sold  for  more  than  the  purchase-price 
which  he  obtained.  But  it  seems  to  me  that  the  plaintiff’s  conduct 
in  affirming  and  carrying  out  the  sale  after  all  the  facts  were  known 
to  him  precludes  us  from  now  saying  that  he  would  not  have  granted 
the  option,  or  finding  that,  had  he  not  done  so,  he  would  have  sold 
for  a higher  price.  Without  such  a finding  I think  the  appeal 
must  be  allowed  and  the  action  dismissed  unless  we  can  or  should 
find  that  the  defendant  is  accountable  to  the  plaintiff  for  the  3 per 
cent,  commission  he  received  from  the  Ford  company. 

After  careful  consideration  of  Peacock  v.  Crane  (supra)  and  the 
authorities  therein  referred  to,  and  in  Bowstead  (supra),  along  with 
the  Kelly  case  (supra),  I am  of  the  opinion  that  these  cases  are  not 
applicable,  because,  as  I have  said,  the  proper  inference  and  find- 
ing on  the  evidence  is  that  when  the  plaintiff  gave  the  defendant  the 
option  he  knew  that  the  defendant  was  taking  the  option  for  the 
benefit  of  another  and  assented  to  him  taking  over  that  property 
on  commission,  or  making  such  other  profit  on  the  transaction  as 
he  might  be  able  to  secure,  and  therefore  it  cannot  be  said  that  the 
commission  was  a profit,  bribe,  or  benefit  which  the  plaintiff  did 
not  know  of  and  did  not  assent  to.  In  fact  the  plaintiff  does  not 
by  his  statement  of  claim  seek  to  recover  this  commission;  his 
claim  is  for  damages  occasioned  by  failure  to  disclose  to  the  plaintiff 
the  fact  that  the  Ford  company  were  the  purchasers  and  that  they 
were  buying  a block  of  land  which  included  the  plaintiff’s,  and  all 
other  circumstances  which  he  knew  in  reference  to  the  property  and 
which  might  influence  the  plaintiff  in  making  a contract  for  the 
sale  of  that  property. 

I am  of  opinion  that,  by  electing  to  affirm  the  transaction  after 
- he  had  knowledge  orf  the  misconduct  of  the  defendant,  the  plaintiff 
prevented  himself  from  claiming  damages  for  this  breach  of  duty, 
or  an  accounting  of  any  benefits  or  profits  which  the  defendant  got 
from  the  transaction,  and  which  he  assented  to  when  he  gave  the 
option,  and  which  he  affirmed  by  closing  the  sale. 

For  these  reasons,  I would  allow  the  appeal  and  dismiss  the 
action. 

But,  because  I am  of  the  opinion  that,  while  the  defendant  did 
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not  say  anything  that  he  knew  was  nntrne  or  do  anything  that  he 
knew  was  dishonest  or  contrary  to  law,  he  yet  failed  in  his  duty  to 
the  plaintiff  in  that  he  did  not  know  or  appreciate  the  duty  and 
obligation  which  the  law  imposes  upon  an  agent;  and  where,  as 
here,  the  agent  is  relieved  of  the  consequences  of  his  breaches  of 
duty  by  reason  of  his  principal  affirming  the  transaction,  I would 
not  award  the  agent  costs  here  or  below. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Sweeny  v.  Manufacturers'  Holding  Corporation. 

Discovery  — Examination  of  Plaintiff  Resident  Abroad  — Place  for 
Examination — Rule  328 — “ Just  and  Convenient .” 

Under  Rule  328,  a foreign  plaintiff  has  not  a primd  facie  right  to  be 
examined  for  discovery  at  his  place  of  residence.  The  place  and 
manner  of  the  examination  are  matters  to  be  determined  by  the 
Court,  having  regard  to  what  is  “ just  and  convenient  ” for  both 
parties;  what  is  “just  and  convenient”  depends  solely  on  the  cir- 
cumstances appearing,  and  not  on  a primd  facie  right  of  either  party. 
The  decisions  in  Hamilton  v.  Hamilton  (1920),  47  O.L.R.  359,  and 
Modern  Cloak  Co.  v.  Bruce  Manufacturing  Co.  (1920),  48  O.L.R.  469, 
are  not  in  conflict. 

Order  of  the  Master  directing  the  plaintiff,  who  resided  in  New  York, 
to  attend  for  examination  in  Toronto,  affirmed. 

The  following  statement  is  taken  from  the  judgment  of  Fer- 
guson, J.A. : — 

This  is  an  appeal  by  the  plaintiff  from  an  order  of  the  Master 
of  the  Supreme  Court  of  Ontario,  made  under  Rule  328,*  whereby 
he  directed  the  plaintiff,  who  resides  in  New  York,  to  attend  at 
Toronto  for  the  purpose  of  being  there  examined  for  discovery. 
The  appeal  coming  on  for  hearing  before  Masten,  J.,  in  Chambers, 
and  it  appearing  to  him  that  two  cases  interpreting  Rule  328  were 
in  conflict,  he  directed  that  the  appeal  be  transferred  to  this  Court : 
Judicature  Act,  sec.  32.  The  order  appealed  from  reads: — 

“Upon  the  application  of  the  defendants,  upon  hearing  read 
the  affidavit  of  Thomas  Phelan  filed  and  what  was  alleged  by 
counsel  for  the  plaintiff  and  for  the  defendants : — 

“ 1.  It  is  ordered  that  the  plaintiff  do  attend  before  R.  S.  Stone- 
house,  a Special  Examiner  in  the  City  of  Toronto,  at  his  chambers, 
Lumsden  building,  Toronto,  and  at  such  time  but  not  later  than 
the  15th  day  of  January,  1923,  as  he  shall  in  writing  appoint,  and 

* 328.  Where  a party  to  he  examined  is  out  of  Ontario  the  Court 
may  order  the  examination  to  be  taken  at  such  place  and  in  such  man- 
ner as  may  seem  just  and  convenient.  ... 
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the  plaintiff  do  there  and  then  submit  to  be  examined  viva  voce  on 
oath  touching  her  knowledge  of  the  matters  relating  to  this  action, 
and  in  pursuance  of  the  practice  in  that  behalf,  and  in  default  of 
the  plaintiff  so  attending  at  the  time  and  place  aforesaid,  the  plain- 
tiff's action  shall  be  dismissed  with  costs. 

‘c  2.  It  is  further  ordered  that  the  defendants’  solicitors  do  give 
to  the  plaintiff’s  solicitor,  seven  days’  notice  in  writing  of  the  time 
and  place  of  such  examination,  and  do  pay  to  the  plaintiff’s  solici- 
tor the  sum  of  $40,  being  the  amount  fixed  as  the  plaintiff’s  proper 
conduct-money. 

“ 3.  It  is  further  ordered  that  the  costs  of  this  motion  be  costs 
in  the  cause.” 

The  affidavit  of  Thomas  Phelan,  mentioned  in  the  order, 
reads : — 

“ 1.  That  I am  the  solicitor  for  the  defendants  in  this  action. 

“2.  This  action  arises  out  of  the  transfer  in  Toronto  by  the 
plaintiff  to  the  defendants  of  certain  shares  of  stock  in  the  Sweeny 
Investment  Company,  as  in  the  statement  of  defence  set  forth. 

“ 3.  The  plaintiff  resides  in  the  city  of  New  York,  and  there 
does  not  appear  to  be  any  reason  why  she  should  not  attend  at 
Toronto  for  examination  for  discovery  in  this  action. 

“4.  Having  regard  to  the  difference  between  the  legal  practice 
prevailing  in  New  York  iS'tate  and  in  Ontario,  and  having  regard 
to  the  importance  to  the  parties  of  the  issues  involved  in  this  action, 
it  is  desirable  that  this  examination  shall  be  conducted  in  Ontario. 

“ 5.  I am  of  opinion  that  the  examination  of  the  plaintiff  at 
Toronto  is  just  and  convenient.” 

As  stated  in  the  notice  of  appeal,  the  grounds  of  appeal  are : — 

“ 1.  That  no  evidence  was  before  the  Master  to  shew  that  the 
plaintiff  ought  to  come  within  the  jurisdiction  for  discovery. 

“ 2.  That,  the  plaintiff  being  a married  woman,  and  the  plain- 
tiff’s solicitors  desiring  to  have  the  examination  outside  the  juris- 
diction, in  New  York  city,  where  the  plaintiff  resides,  the  examina- 
tion for  discovery  should  be  ordered  to  take  place  in  New  York 
city.” 

April  16.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Magee, 
Hodgins,  and  Ferguson-,  JJ.A. 

T).  L.  McCarthy,  K.C.,  for  the  appellant. 

A.  E . Richardson,  for  the  defendants,  respondents. 

June  11.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.  (after  setting  out  the  facts  as  above)  : — The  judgments  which 
Mr.  Justice  Masten  referred  to  as  being  in  conflict  are  those  in 
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Hamilton  v.  Hamilton  (1920),  47  O.L.R.  359,  and  Modern  Cloak 
Co.  v.  Bruce  Manufacturing  Co.  (1920),  48  O.L.R.  469. 

I have  read  and  considered  the  opinions  in  these  two  cases  and 
have  reached  the  conclusion  that  they  are  not  inconsistent.  I 
think  neither  of  the  learned  Judges  who  wrote  these  opinions  deter- 
mined or  intended  to  determine  that  a foreign  plaintiff  had  a prima 
facie  right  to  be  examined  at  his  place  of  residence.  In  my  view 
both  learned  Judges  were  of  the  opinion  that  the  place  and  manner 
of  the  examination  were  matters  to  be  determined  by  the  Court, 
having  regard  to  what  was  just  and  convenient,  not  for  one  party, 
but  for  both  parties^  and  that  what  was  just  and  convenient  de- 
pended solely  on  the  circumstances  adduced  in  evidence,  and  not  to 
any  extent  on  a prima  facie  right  of  either  party. 

I am,  therefore,  of  the  opinion  that  the  result  of  this  appeal 
turns  on  what,  in  the  opinion  of  this  Court,  is  just  and  convenient. 

To  arrive  at  a conclusion  the  Master  had  and  we  have  before 
us  the  pleadings  and  affidavit  of  Mr.  Phelan.  As  I see  them,  the 
questions  are : Was  there  sufficient  material  before  the  Master  to 
enable  him  to  form  an  opinion  as  to  what  was  just  and  convenient, 
and,  if  there  was,  did  he  in  arriving  at  a decision  exercise  an 
untrammelled  judgment,  or  was  he  of  the  opinion  that  either  of 
the  cases  referred  to  by  Mr.  Justice  Masten  determined  that  the 
defendant  had  a prima  facie  right  to  require  a foreign  plaintiff  to 
attend  in  this  Province  for  examination  for  discovery? 

The  Master  did  not  give  any  reasons,  and  there  is  not  before 
us  anything  to  shew  that  he  did  not  correctly  interpret  and  apply 
the  decisions ; but,  even  if  it  did  appear  that  the  learned  Master 
was  of  opinion  that  either  of  the  decisions  gave  either  party  a 
prima  facie  right  to  have  the  examination  in  Ontario,  it  is  on  this 
appeal  open  to  us  to  say  what  is  just  and  convenient,  and  I think 
that  the  pleadings  and  affidavit  of  Mr.  Phelan  are  sufficient  to 
enable  us  to  form  an  opinion  as  to  what  is  just  and  convenient,  and 
that  the  order  appealed  from  was  properly  made. 

I would  dismiss  the  appeal ; costs  here  and  before  Mr.  Justice 
Masten  to  be  costs  in  the  cause  to  the  defendants  in  any  event. 

Appeal  dismissed. 
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Bowes  v.  Reid. 

Way — Prescription — User  of  Road  Originating  in  Parol  License — User 

for  upwards  of  JfO  Years — Limitations  Act , sec.  35 — Evidence — ■ 

Definite  User — Limits  of  Way — Width  of  Via  Trita. 

The  use  of  a road  began  more  than  40  years  before  action  under  a parol 
license  from  the  owner  of  the  land  through  which  the  road  was 
made,  and  had  continued  ever  since  without  interruption:  — 

Held,  that  the  case  fell  under  the  latter  part  of  sec.  35  of  the  Limita- 
tions Act,  R.S.O.  1914,  ch.  75,  which  makes  a right  which  has  been 
enjoyed  in  the  manner  described  in  the  statute  for  the  full  period  of 
40  years  absolutely  indefeasible  unless  it  appears  that  it  was  enjoyed 
by  virtue  of  some  consent  or  agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing. 

Parol  license  is  of  no  moment  unless  it  is  applied  for  and  granted 
within  the  period  of  40  years,  in  which  case  it  will  negative  the 
enjoyment  of  the  easement  as  of  right  for  40  years. 

Gardner  v.  Hodgson's  Kingston  Breweries  Go.,  [1900]  1 Ch.  592,  600, 
[1901]  2 Ch.  198,  [1903]  A.C.  229,  236,  followed. 

Held,  also,  that  the  user  was  sufficiently  definite:  some  variation  in 
the  actual  route  travelled  was  not  sufficient  to  defeat  the  right;  the 
road  had  always  been  within  well-defined  limits,  and  the  actual  via 
trita  had  not  substantially  varied. 

Judgment  of  the  County  Court  of  the  County  of  York  affirmed  with  a 
variation  as  to  the  width  of  the  way  declared  to  have  been  estab- 
lished. 

Appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York,  pronounced  by  Tytler,  Jun.Co.C.J., 
on  the  13th  April,  1923,,  after  the  trial  of  the  action  without  a jury, 
finding  that  the  plaintiff  had  established  ,a  right  of  way  by  pre- 
scription over  the  defendant's  land. 

June  8.  The  appeal  was  heard  by  Riddell,  Latchford,  Mid- 
dleton, and  Logie,  JJ. 

II.  J.  Scott , K.C.,  for  the  appellant. 

J.  M.  Bullen,  for  the  plaintiff,  respondent. 

June  12.  The  judgment  of  the  Court  was  read  by  Middleton, 
J. : — The  plaintiff  owns  the  west  half  of  lot  No.  24  in  the  3rd  con- 
* cession  west  of  Yorige  street,  and  the  defendant  is  the  owner  of  the 
east  half  of  the  same  lot.  The  entire  lot  extends  from  the  3rd  con- 
cession, called  at  different  times  the  Vaughan  road  and  Dufferin 
street,  westerly  to  the  4th  concession.  The  plaintiffs  land  is  inter- 
sected by  a railway,  his  house  lying  to  the  east,  almost  adjoining 
the  western  boundary  of  the  defendant’s  lands.  He  has  access  to 
the  4th  concession  by  a farm-crossing  over  the  railway,  but  this  is 
not  convenient,  and  the  4th  concession  is  not  a good  road,  and  does 
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not  afford  as  convenient  a way  to  the  city  of  Toronto  as  the  road 
claimed,  giving  access  to  the  3rd  concession. 

The  land  was  originally  owned  by  King’s  College.  The  college 
sold  the  west  half  to  John  Danby  in  1837.  John  Danby  continued 
to  own  until  his  death  in  1874,  when  he  devised  his  property  to  his 
son,  Frederick  William  Danby,  who  held  the  land  until  he  con- 
veyed to  the  plaintiff  on  the  31st  March,  1922. 

The  east  half  of  the  lot  appears  to  have  been  conveyed  to  Jacob 
Fisher,  who  sold  it  to  Michael  Fisher,  who  conveyed  to  Hiram 
Fisher  in  1897. 

At  an  early  date  the  road  in  question  was  laid  out  across  the 
east  half  of  the  land.  Its  termini  are  definitely  located,  and  it  has 
been  used  for  upwards  of  60  years.  Its  origin  is-  not  clear,  but  it 
was  probably  constructed  under  some  friendly  arrangement  between 
the  neighbours.  The  evidence  of  Mr.  Gilray,  an  old  man  who 
worked  upon  the  farm  for  Danby  senior ‘between  50  and  60  years 
ago,  affords  a satisfactory  starting  point  for  the  consideration  of 
the  case.  He  remembers  an  occasion  when  Danby  went  to  see  Mr. 
Fisher  with  reference  to  the  road;  Fisher,  at  that  time,  being 
engaged  in  clearing  his  farm.  He  desired  to  buy  a right  of  way, 
and  straighten  the  travelled  road  so  that  he  would  have  a clear 
right  of  access  to  the  convenient  road.  On  Danby  explaining  this 
to  Fisher,  Fisher  refused  to  sell,  but  stated  that  Danby  could  have 
the  ues  of  the  road  “ as  long  as  water  runs  down  hill.”  From  that 
time  on,  the  road  has  been  used  by  Danby  and  his  successors,  in 
pursuance  of  this  leave. 

When  old  Mr.  Fisher  conveyed  the  property  to  Hiram  in  1897, 
Danby  junior,  fearing  that  there  might  be  some  change  of  attitude, 
called  on  Michael  Fisher  and  asked  him  if  the  transfer  to  Hiram 
would  interfere  with  his  use  of  the  road,  but  Michael  then  said: 
“ You  go  home.  There  will  be  no  trouble  about  it,  it  has  been 
travelled  so  long  they  cannot  oppose  you.”  This  is  relied  upon  by 
both  sides,  the  defendant  claiming  that  it  amounted  to  an  acknowl- 
edgment of  his  title ; the  plaintiff,  on  the  other  hand,  claiming  it  as 
an  acknowledgement  of  his  rights.  I do  not  regard  the  matter  as 
being  one  of  any  real  significance,  or  sufficiently  unambiguous  to 
justify  either  side  in  relying  upon  it. 

Three  incidents  during  the  course  of  all  the  years  are  relied 
upon  as  shewing  that  the  user  of  the5  way  was  not  as  of  right : first, 
the  user  for  a funeral ; secondly,  the  user  on  the  occasion  of  a church 
festival  held  on  the  plaintiff’s  grounds.  I do  not  think  that  these 
incidents  have  the  significance  contended  for.  Part  of  the  way  was 
not  fenced  on  both  sides,  and  the  arrangements  had  not  to  do 
with  the  granting  of  permission  to  use  the  way,  but  were  arrange- 
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merits  for  the  closing  of  gates,  and  avoiding  of  difficulty  from  cattle  App.  Div. 
which  were  at  large  and  which  might  have  injured  crops,  or  1923. 

strayed,  if  proper  precautions  had  not  been  taken.  The  third  inci-  

dent  was  the  permission  said  to  have  been  granted  to  haul  lumber  v 
on  the  occasion  of  the  building  of  a barn.  This,  I think,  is  not  Reid. 

established,  as  it  rests  upon  the  evidence  of  Hiram  Fisher  only,  Middleton,  J 
and  this  is  contradicted  by  Danby,  whom  the  Judge  credits. 

There  is  further  a statement,  which  I find  incredible,  also  rest- 
ing on  Hiram  Fisher’s  evidence,  or  rather  that  of  his  wife  and  son, 
that  Danby  wrote  a letter  asking  for  permission  to  use  the  land,  and 
that  permission  was  accorded  by  the  letter  sent.  The  incredible 
nature  of  this  story  is  made  plain  by  the  evidence  of  the  son,  at 
that  time  a child  of  ten,  who  is  used  to  carrying  letters  to  the  post 
office  for  his  parents,  who  remembers  taking  this  particular  letter 
more  than  25  years  ago. 

The  action,  therefore,  in  my  view,  has  to  be  determined  upon 
the  theory  that  the  way  has  been  enjoyed  for  more  than  40  years 
by  virtue  of  the  parol  license  given  under  the  circumstances  related 
by  the  witness  Gilray,  and  I think  the  case,  therefore,  falls  under 
the  last  part  of  sec.  35  of  the  Limitations  Act,  R.S.O.  1914,  ch.  75, 
which  makes  a right  which  has  been  enjoyed  in  the  manner  de- 
scribed by  the  statute  for  the  full  period  of  40  years  absolutely 
indefeasible  unless  it  appears  that  it  was  enjoyed  by  some  consent 
or  agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writing.  The  effect  of  this  provision  of  the  statute  has  been  con- 
sidered in  several  cases.  It  is  not  necessary  to  go  further  than  to 
refer  to  Gardner  v.  Hodgson  s Kingston  Breweries  Go.,  [1900]  1 
Ch.  592,  [1901]  2 Ch.  198,  [1903]  A.C.  229.  This  case  establishes 
that  actual  uninterrupted  enjoyment  of  a way  for  40  years  suffices 
to  establish  the  easement  unless  it  can  be  shewn  to  have  been 
enjoyed  under  some  written  consent  or  agreement.  Parol  license 
is  of  no  moment  unless  it  is  applied  for  and  granted  within  the 
period  of  40  years,  in  which  case  it  will  negative  the  enjoyment  of 
the  easement  as  of  right  for  40  years.  I refer  particularly  to  what 
is  said  by  Cozens-Hardy,  J.,  in  [1900]  1 Ch.  at  p.  600,  and  by 
Lord  Macnaghten  in  [1903]  A.C.  at  p.  236. 

There  remains  only  the  question  whether  the  use  is  sufficiently 
definite.  There  has  been  some  variation  in  the  actual  route  tra- 
velled, but  I do  not  think  that  this  is  sufficient  to  defeat  the  right. 

The  road  used  has  always  been  within  well-defined  limits,  part  of 
which  are  fenced,  these  limits  being  a chain  in  width.  The  actual 
via  trita  has  not  substantially  varied.  At  one  place  there  are  tracks 
on  each  side  of  a large  tree.  iSometimes  one  track  was  used  and 
sometimes  the  other.  A similar  situation  arose  with  reference  to 
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a stump.  “ It  is  32  feet  from  one  side  of  the  track  to  the  other — 
from  the  south  side  to  the  north  side.”  “ Like  all  farm  lanes,  it’s  a 
roadway.”  Hiram  Fisher,  who  describes  the  lane  as  a chain  in 
width,  speaking  of  the  travelled  road,  says:  “There  is  about  two 
rods  of  a jog  . . . they  drive  up  on  the  side  and  then  go  round 
. this  large  elm  tree.  On  the  other  side  they  drive  down  the  old 
road  ” — thus  indicating  that  there  is  a track  both  to  the  north  and 
south  of  the  tree. 

The  formal  judgment,  however,  goes  altogether  too  far  in  giv- 
ing a right  of  way  a chain  in  width.  I would  reduce  the  width  to 
a rod,  following  the  via  trita  as  it  now  stands.  If  the  parties  can- 
not agree  upon  a description,  there  may  be  a declaration  in  general 
terms  or  a description  may  be  drawn  up  by  a surveyor,  as  the 
defendant  may  elect.  The  judgment  should  be  affirmed  with  this 
variation.  I do  not  think  that  this  should  interfere  with  the  inci- 
dence of  costs  in  the  Court  below,  but  there  should  be  no  costs  of 
the  appeal. 

Judgment  below  varied. 


[APPELLATE  DIVISION.] 

Forst  v.  City  of  Toronto. 

Municipal  Corporations — Contract — Absence  of  By-law  and  Seal  of 
Corporation — Powers  of  Board  of  Control  of  City — Sale  of  Building 
for  Removal  by  Purchaser — Proposal  of  Purchaser  to  Move  Building 
Bodily  across  Highway — Necessity  for  Permit  of  City  Engineer  and 
Consent  of  City  Architect  — Refusal  of  Permit  — Instructions  of 
Board  of  Control  — Duty  of  Officers  of  Corporation  — Action  for 
Damages  for  Breach  of  Contract — Failure  to  Prove  Contract  for 
Bodily  Removal  — By-law  of  Corporation  — Municipal  Act,  secs. 
213(1)  (a),  (b),  (5),  491. 

The  assessment  commissioner  of  the  defendant  city  corporation  adver- 
tised that  tenders  would  be  received  by  him  for  the  purchase  “ for 
removal  ” of  a building  owned  by  the  corporation.  The  plaintiff 
submitted  a tender  to  purchase  the  building,  “ which  I agree  to 
remove  according  to  the  terms  in  your  advertisement.”  The  com- 
missioner wrote  to  the  plaintiff  saying  that  the  board  of  control 
of  the  city  had  instructed  him  to  accept  the  plaintiff’s  tender;  and 
a memorandum  of  the  terms  of  the  agreement  was  prepared  in  one 
of  the  offices  of  the  corporation  and  signed  by  the  plaintiff.  By  it 
the  plaintiff  covenanted  and  agreed  to  purchase  from  the  corporation 
the  building,  etc.,  for  a named  sum  and  to  remove  the  building,  etc., 
" and  in  doing  so  to  conform  to  all  the  city  by-laws  in  relation 
thereto.”  The  price  was  paid,  and  the  plaintiff  put  in  possession 
of  the  building.  A by-law  of  the  corporation  (made  pursuant  to 
sec.  491  of  the  Municipal  Act)  provided  that  no  person  should 
remove  any  building  along  or  across  any  street  without  having 
obtained  a permit  from  the  city  engineer,  and  that  the  engineer  may 
issue  a permit  for  such  removal  after  the  applicant  has  secured  the 
written  consent  of  the  city  architect  to  move  any  building  from  one 


LIY.] 


ONTARIO  LAW  REPOETS. 


257 


location  to  another  within  the  city  limits.  It  was  the  intention  of 
the  plaintiff  to  move  bodily  the  large  brick  building  which  he  pur- 
chased, across  a street,  to  a site  for  which  he  had  made  a contract 
of  purchase.  The  city  architect  refused  to  consent  to  the  removal 
and  the  city  engineer  refused  a permit;  whereupon  the  plaintiff  tore 
down  the  building  and  removed  the  material  from  the  corporation’s 
land,  and  then  brought  this  action  against  the  corporation  for  dam- 
ages, for  breach  of  contract,  alleging  loss  of  the  profit  which  he 
would  have  made  had  he  been  permitted  to  move  the  building  bodily. 
It  appeared  that  the  assessment  commissioner,  under  instructions 
from  the  board  of  control,  had  requested  the  architect  and  engineer 
to  refuse  the  consent  and  permit  in  order  that,  if  it  should  become 
necessary  to  expropriate  the  land  to  which  the  plaintiff  proposed 
to  remove  the  building,  the  defendants  would  not  be  obliged  to  pay 
for  the  building.  There  was  evidence  upon  which  it  might  be  found 
that,  when  the  board  accepted  the  plaintiff’s  tender,  it  knew  that  the 
plaintiff  contemplated  moving  the  building  bodily  to  a lot  across  the 
street;  but  there  was  no  reference  to  bodily  removal  in  any  of  the 
documents;  the  plaintiff  relied  on  an  oral  representation  of  an 
employee  of  the  defendants  or  an  implied  stipulation:  — 

Held  (affirming  the  judgment  of  Masten,  JV),  that  the  plaintiff  had  no 
cause  of  action. 

Per  Muxock,  C.J.O.: — The  by-law  had  the  force  of  a statute,  and  was 
binding  equally  upon  the  plaintiff  and  the  corporation;  and,  not- 
withstanding any  contract  to  the  contrary,  the  plaintiff  was  not  to  be 
entitled  to  move  the  house  across  the  street  without  the  permission 
of  the  officers  named  in  the  by-law.  The  provision  in  the  memoran- 
dum that  the  plaintiff  should  conform  to  all  city  by-laws  in  relation 
to  removal  shewed  that  the  right  of  bodily  removal  was  to  be  depen- 
dent upon  the  necessary  consent  and  permit  being  granted.  No  cause 
of  action  arose  from  the  refusal  of  the  consent  and  permit. 

Davis  v.  Bromley  Corporation,  [1908]  1 K.  B.  170,  applied. 

The  board  of  control  had  no  power  to  contract  in  the  name  of  the  cor- 
poration for  the  sale  of  the  building. 

Construction  of  sec.  213(1)  (a)  and  (&)  and  (5)  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192.  The  words  “award  all  contracts,”  in  para.  (&), 
do  not,  having  regard  to  the  context,  include  such  a contract  as  the 
board  purported  to  make  with  the  plaintiff. 

Per  Hodgins,  J.A.: — If  there  was  a contract  binding  on  the  corporation, 
it  was  no  part  of  that  contract  that  the  plaintiff  should  be  allowed 
to  move  the  building  bodily  across  the  street;  and  what  was  done 
by  the  officials  of  the  corporation  could  not  be  considered  an  inter- 
ference by  one  party  to  the  contract  so  as  to  prevent  the  other  from 
performing  his  part  or  obtaining  the  stipulated  benefit  from  it,  and 
thereby  freeing  him  from  any  conditions  precedent  such  as  the  obli- 
gation to  obtain  a permit  or  conform  to  the  city  by-laws.  The  user  of 
the  public  streets  being  a public  right,  the  Municipal  Act  delegates 
to  the  corporation  the  right  and  duty  of  determining  the  extent  to 
which  that  right  can  be  curtailed  or  suspended.  If  the  corporation 
exercise  that  power,  as  they  may  do  by  virtue  of  sec.  497,  they  cannot 
delegate  to  any  individual  the  right  to  perform  their  duty,  nor  can 
they  substitute  the  discretion  of  one  of  their  officials  for  their  own. 
What  they  have  done  is  only  to  permit  him  as  their  agent  or  servant 
to  issue  an  authority  to  an  applicant  to  obstruct  a thoroughfare; 
and  the  city  council  or  board  of  control  can  require  him  to  abstain 
from  so  doing.  The  city  authorities  acted  on  that  view,  for  reason- 
able and  sufficient  reasons.  But,  if  the  by-law  vested  in  the  named 
officials  the  right  to  exercise  their  own  judgment,  the  proper  conclu- 
sion from  the  evidence  was  that  the  city  engineer  did  exercise  his 
judgment  reasonably  and  honestly  under  the  conditions  as  he  under- 
stood them. 
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Per  Middleton,  J.: — There  was  no  contract  on  the  part  of  the  corpora- 
tion entitling  the  plaintiff  to  the  use  of  the  highway  for  the  purpose 
of  removing  the  building  across  it.  The  stipulation  was  rather  that 
the  plaintiff  should  apply  for  a permit  as  contemplated  by  the  by-law. 
If  the  action  of  the  civic  officials  was  wrongful,  nothing  they  did 
could  give  a right  of  action,  founded  upon  tort,  against  the  corpora- 
tion. If  an  official  improperly  refused  to  perform  duties  cast  upon 
him  by  the  by-law,  the  remedy  would  be  a mandatory  order  to  compel 
him  to  do  his  duty,  even  though  he  were  actuated  by  improper  mo- 
tives ( Bromley  case,  supra).  Assuming  the  validity  of  the  by-law 
and  that  it  was  properly  in  evidence,  the  duties  of  the  civic  officers 
thereunder  were  ministerial,  not  judicial.  If  the  by-law  purports  to 
give  the  architect  and  engineer  a discretion  in  each  individual  case, 
it  is  ultra  vires.  But  the  invalidity  of  the  by-law  does  not  give  the 
plaintiff  a cause  of  action.  What  he  proposed  to  do  was  an  unlawful 
act,  and  all  that  he  had  shewn  was  a refusal  on  the  part  of  the  archi- 
tect and  engineer  to  give  him  permission  to  do  that  act. 

Per  Magee  and  Febguson,  JJ.A.: — The  defendants  admitted  the  making 
of  a contract,  and  said  that  its  terms  were  to  be  found  by  reading 
together  the  advertisement,  the  tender,  the  acceptance  by  the  board, 
and  the  memorandum  signed  by  the  plaintiff.  The  plaintiff  pleaded 
not  merely  the  contract  evidenced  by  these  documents,  but  also  an 
oral  agreement  or  representation,  by  which  he  was  induced  to  execute 
the  memorandum,  to  the  effect  that  the  corporation  would  permit 
him  to  move  the  building  across  the  street.  This  represenation  or 
agreement  was  said  to  have  been  made  by  an  employee  of  the  cor- 
poration. The  defendants  were  not  bound  by  any  oral  agreement; 
and  the  contract  which  they  admitted  did  not  bind  them  to  permit 
the  plaintiff  to  move  the  building  across  the  highway,  nor  was  that 
an  implied  term  of  the  contract.  It  was  contended  that  the  defend- 
ants owed  the  plaintiff  a duty  not  to  do  anything  to  hinder  or  pre- 
vent him  from  obtaining  a permit;  but  it  was  not  established  that 
but  for  the  interference  of  the  assessment  commissioner  the  plaintiff 
would  have  obtained  the  permit;  the  interference  of  the  assessment 
commissioner  was  not  the  interference  of  the  corporation;  the  cor- 
poration’s position  -was  different  from  that  of  a private  individual — 
the  corporation  could  not  agree  to  refrain  from  protecting  the  public 
in  the  use  of  the  highway;  and,  if  the  defendants  interfered  with 
the  officials,  such  conduct,  although  it  might  relieve  the  plaintiff  from 
the  performance  of  his  contract,  would  not  entitle  him  to  recover 
damages  for  the  breach  of  it. 

Per  Masten,  J.,  the  trial  Judge  (Magee  and  Febguson,  JJ.A.,  agreeing) : 
— The  defendants,  a municipal  corporation,  could  not  (in  a case  of  this 
kind)  be  bound  by  an  oral  agreement:  MacTcay  v.  Toronto  Corpora- 
tion, [1920]  A.  C.  208. 

An  action  for  damages  for  breach  of  a contract. 

June  6,  7,  and  8.  The  action  was  tried  by  Masten,  J.,  without 
a jury,  at  a Toronto  sittings. 

I.  F.  Hellmuth,  K.C.,  for  the  plaintiff. 

G.  R.  Geary,  K.C.,  and  C.  M.  Colquhoun , for  the  defendants. 

June  13.  Masten,  J. ; — The  plaintiffs  claim  is  for  breach  of 
contract,  and  the  facts  upon  which  he  relies  are  succinctly  set 
forth  in  paras.  2 to  13  of  the  statement  of  claim,  which  are  as 
follows : — 

“2.  The  defendant  corporation  acquired  certain  lands  in  the 
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city  of  Toronto  for  the  purpose  of  extending  Terauley  street  from 
College  street  north  to  Bloor  street,  and  part  of  the  lands  so 
acquired  comprised  the  lands  and  premises  known  as  number  40 
St.  Joseph  street,  on  which  was  erected  a large,  substantial,  and 
valuable  brick  residence  and  outbuildings  connected  therewith. 

“ 3.  The  defendants  advertised  these  buildings  for  sale  for  the 
purpose  of  having  them  removed  from  the  said  lands,  and  accepted 
an  offer  of  $2,510  made  by  the  plaintiff  for  the  purchase  of  the 
said  buildings. 

“4.  By  agreement  bearing  date  the  2nd  day  of  August,  1921, 
to  which  the  plaintiff  begs  leave  to  refer  at  the  trial  of  this  action, 
the  plaintiff  agreed  to  purchase  the  said  buildings  at  the  said 
price  and  agreed  to  remove  the  said  buildings  from  the  said  lands 
within  20  days  from  the  date  of  the  said  agreement.  Before 
signing  the  said  agreement,  the  plaintiff  explained  to  the  repre- 
sentatives of  the  defendants  that  his  intention  was  to  remove  the 
buildings  to  another  location  across  Chapel  street,  and  that  he  did 
not  intend  to  tear  down  the  buildings,  and  that  he  would  not  agree 
to  pay  the  proposed  amount  of  purchase-price  if  he  was  required 
to  pull  down  the  buildings  for  the  purpose  of  removing  thorn;  and 
the  agreement  signed  by  him  was  expressly  worded  so  that  it  would 
not  obligate  the  plaintiff  to  tear  the  buildings  down ; and  the  plain- 
tiff paid  the  said  purchase-price  and  signed  the  said  agreement  on 
this  understanding. 

“ 5.  Subsequently,  on  the  4th  day  of  August,  1922,  the  plaintiff 
was  notified  by  the  assessment  commissioner  not  to  proceed  with 
the  removal  or  wrecking  of  the  said  buildings,  as  it  was  the  inten- 
tion of  the  board  of  control  to  reconsider  the  whole  matter,  and 
several  subsequent  notices  to  the  like  effect  were  received  by  the 
plaintiff,  and  the  plaintiff  was  prevented  by  the  defendant  cor- 
poration from  taking  any  action  in  regard  to  removal  of  these 
buildings  until  on  or  about  the  20th  day  of  August,  1921,  when 
he  received  notice  from  the  said  assessment  commissioner  that 
the  board  of  control  required  him  to  tear  down  and  remove  the 
buildings,  and  he  was  requested  to  proceed  at  once  to  have  the 
same  removed  within  20  days. 

“ 6.  In  the  meantime  the  plaintiff  had  entered  into  an  agree- 
ment to  purchase  the  premises  number  36  St.  Joseph  street,  which 
premises  are  separated  from  premise?  number  40  St.  Joseph  street 
by  a narrow  street  known  as  Chapel  street,  running  north  from 
St.  Joseph  street. 

“ 7.  On  these  premises  there  was  a considerable  amount  of 
vacant  land  at  the  rear,  and  the  intention  of  the  plaintiff  was  to 
move  the  building  known  as  40  St.  Joseph  street  across  Chapel 
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street  to  the  north  end  of  premises  number  36  St.  Joseph  street 
and  to  have  the  building  placed  with  its  front  on  Chapel  street, 
which  was  thereafter  to  become  part  of  the  extended  Terauley 
street. 

“ 8.  The  building  so  placed  would  have  had  a frontage  on  the 
new  Terauley  street  of  about  261  feet,  and  the  plaintiff  was  advised 
that  this  building  so  located,  together  with  the  premises  on  which 
it  was  so  to  be  located,  would  have  a value  of  about  $90,000. 

“ 9.  The  purchase-price  of  the  property  No.  36  St.  Joseph 
street  so  acquired  was  $45,000,  and  the  estimated  cost  of  moving 
this  building  across  Chapel  street,  and  placing  it  as  required,  and 
putting  it  in  order  generally,  was  estimated  at  about  $10,000, 
which  would  leave  the  plaintiff  an  estimated  profit  of  about  $35,000. 

“ 10.  The  plaintiff,  forthwith  after  receiving  notice  from  the 
assessment  commissioner,  as  above  stated,  ^notified  the  defendant 
corporation  that  he  intended  to  move  this  building  across  Chapei 
street,  and  had  the  required  survey  made,  and  then  made  appli- 
cation for  a permit  to  move  the  said  building  across  Chapel  street 
in  accordance  with  the  regulations  of  the  street  commissioner’s 
department. 

“ 11.  The  defendant  corporation  refused  to  grant  permission 
to  move  the  said  building  across  Chapel  street  and  notified  the 
plaintiff  that  he  would  not  be  permitted  so  to  move  the  said 
building,  and  likewise  refused  to  give  any  reason  for  such  refusal. 

“ 12.  The  plaintiff  then  notified  the  defendant  corporation 
that  he  would  be  compelled  to  tear  the  building  down  in  order  to 
remove  it,  and  that  he  would  proceed  at  once  to  do  so  and  would 
hold  the  defendants  liable  for  damages  accordingly. 

“ 13.  The  plaintiff  then  proceeded  with  the  tearing  down  of 
the  building  and  disposed  of  the  materials  so  obtained  at  the  best 
price  procurable,  and  now  finds  that  the  cost  of  tearing  down  added 
to  the  purchase-price  about  equals  the  amount  received  by  him 
from  the  sale  of  the  material,  although  the  amount  so  received 
would  have  been  greater  had  the  building  been  pulled  down  in 
the  first  place,  by  reason  of  the  higher  prices  then  obtainable  for 
building  material. 

“ The  plaintiff  therefore  claims:  (1)  $35,000  as  damages; 

(2)  his  costs  of  this  action;  (3)  such  further  or  other  relief  as  to 
this  Honourable  Court  shall  seem  fit.” 

By  their  statement  of  defence,  the  defendants  set  up  sec.  5 
of  the  Statute  of  Frauds,  sec.  6 of  the  Sale  of  Goods  Act,  1920, 
and  the  Municipal  Act,  secs.  249,  258(1).  The  defendants 
further  allege,  that  the  house  in  question  was  purchased  as  a 
chattel,  and  not  as  real  estate,  and  that  upon  the  true  dnterpre- 
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tation  of  the  agreement  with  the  plaintiff  they  have  fully  per- 
formed the  same.  They  further  allege  that  the  obstacle  in  the 
way  of  the  removal  of  the  building  in  question  across  Ohapel  street 
was  not  any  act  of  the  corporation  but  the  failure  of  the  plaintiff 
to  obtain  from  the  commissioner  of  works  of  the  city  the  requisite 
permission  to  move  the  building  across  Chapel  street. 

It  is  necessary  to  state  shortly  the  history  of  the  transactions 
in  question : — 

On  the  20th  July,  James  C.  Forman,  assessment  commissioner 
of  the  defendant  corporation,  advertised  that  tenders  would  be 
received  by  him  up  to  the  25th  July  for  the  purchase  “ for  removal 
of  the  large  detached  solid  brick  dwelling  known  as  40  St.  Joseph 
street.”  On  the  25th  July,  the  plaintiff  submitted  a tender  to 
the  assessment  commissioner  to  purchase  the  dwelling  known  as 
No.  40  St.  Joseph  street,  “ which  I agree  to  remove  according  to 
the  terms  in  your  advertisement.”  The  amount  whi(Ji  the  plain- 
tiff offered  to  pay  was  $2,510,  and  this  amount  has  been  received 
and  accepted  by  the  defendants  and  is  still  retained  by  them. 

On  the  29th  July,  the  assessment  commissioner  wrote  to  the 
plaintiff,  accepting  his  tender,  as  follows : — 

“Re  Terauley  Street  Extension. 

“ I beg  to  advise  that  the  board  of  control  has  instructed  me 
to  accept  your  tender  of  the  25th  instant,  offering  to  pay  $2,510 
for  the  purchase  for  removal  of  house  No.  40  St.  Joseph  street, 
subject  to  the  execution  of  an  agreement  to  remove  the  said  building 
and  the  payment  of  the  balance  of  the  purchase-money,  amounting 
to  $2,259,  being  the  difference  between  your  tender  as  above  and 
your  deposit  of  $251. 

“When  you  call  at  this  office  to  complete  the  transaction, 
please  ask  for  Mr.  Jackson.” 

And,  on  the  2nd  August,  a memorandum  witnessed  by  one 
Jackson,  and  said  to  have  been  prepared  in  one  of  the  offices  of 
the  defendant  corporation,  was  signed  by  the  plaintiff  and  is  alleged 
by  the  plaintiff  to  embody  the  terms  of  the  agreement  between  the 
parties.  The  following  paragraphs  appear  in  that  memor- 
andum : — 

“I,  the  undersigned,  hereby  covenant  and  agree  to  purchase 
from  the  said  corporation  the  house  known  as  No.  40  St.  Joseph 
street,  together  with  the  outbuildings  in  rear  thereof  and  appur- 
tenant thereto,  and  including  the  fencing  on  the  east  and  south 
limits  only  of  the  property,  for  the  sum  of  $2,510,  which  amount 
has  been  handed  by  me  this  day  to  the  assessment  commissioner. 

“ I agree  to  remove  the  said  house,  buildings  and  fences  (except 
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as  hereinafter  provided),  off  the  land  appurtenant  thereto,  and  to 
assume  and  pay  all  the  expense  of  the  removal  of  the  said  buildings 
and  fencing,  including  the  foundation-walls  to  the  level  of  sur- 
rounding lands,  without  damage  to  adjoining  premises,  not  later 
than  the  22nd  day  of  August,  1921,  and  in  doing  so  to  conform  to 
all  city  by-laws  in  relation  thereto,  and  to  deposit  in  the  excava- 
tion for  cellar  all  broken  brick  and  debris  of  every  description, 
and  to  leave  the  surrounding  grounds  in  a clean  condition. 

“ And  I further  agree  to  assume  all  responsibility  for  the  pro- 
tection and  maintenance  of  the  said  house  and  outbuildings  from 
this  date,  and  while  the  same  remains  on  the  lands.” 

On  the  same  date,  the  2nd  August,  possession  of  the  premises 
was  given  to  the  plaintiff. 

On  the  4th  August,  the  defendant,  through  James  C.  Forman, 
assessment  commissioner,  wrote  to  the  plaintiff  as  follows: — 
ec  I am  instructed  by  His  Worship  the  Mayor  to  notify  you 
that  you  are  not  to  proceed  with  the  removing  or  wrecking  of  the 
house  No.  40  St.  Joseph  street  until  further  notice,  as  he  desires 
to  have  the  matter  reconsidered  by  the  board  of  control  on  Tuesday 
next.” 

Matters  remained  in  statu  quo  at  the  request  of  the  defendants, 
and  with  the  plaintiff  maintaining  a watchman  in  possession, 
until  the  16th  August,  when  the  board  of  control,  after  considering 
the  matter,  made* a direction  as  follows: — • 

“ The  board  ordered  that  Mr.  Forst  is  to  get  possession  and  is 
to  tear  down  and  carry  out  the  contract.” 

This  was  communicated  to  Mr.  Forst  on  the  18th  August.  A 
reply  was  made  to  that  communication  by  Mr.  Forst’s  solicitor, 
saying  :— 

“ I understand  the  contract  does  not  require  any  tearing  down 
of  the  building  but  only  calls  for  removal,” 

In  the  meantime  in  connection  with  negotiations  arising  out 
of  a dispute  with  St.  MichaePs  College  and  a suggestion  that  it 
might  become  necessary  to  divert  Terauley  street  to  the  east  of 
Chapel  street,  certain  members  of  the  board  of  control  and  the 
city  engineer  had  visited  the  property  along  with  the  plaintiff  on 
the  11th  August.  From  the  evidence  given  by  the  city  engineer 
on  his  cross-examination  as  a witness  before  me,  I arrived  at  the 
conclusion  that  on  the  11th  August  he  gave  instructions  to  his 
department  that  no  permit  should  be  issued  permitting  the  plain- 
tiff to  remove  the  building  in  question  across  Chapel  street,  and 
that  these  instructions  were  given  at  that  time  because  he  feared 
that  it  might  become  necessary  to  divert  Terauley  street  to  the 

east  of  Chapel  street,  and  that  the  city  might  therefore  Je  com- 
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pelled  to  expropriate  the  building  in  question  a second  time  if  the 
plaintiff  had  moved  it  to  the  location  to  which  he  was  proposing 
to  move  it.  This  is  confirmed  by  exhibits  10  and  11,  being  letters 
written  by  the  assessment  commissioner  on  the  10th  August  to  the 
city  architect  and  to  the  city  property  commissioner.  These  letters 
are  as  follows: — 

“August  10th,  1921. 

“ G.  E.  W.  Price,  Esq. 

“ Re  Osborne  property — 40  St.  Joseph  street. 

“ Dear  Sir : In  by-law  No.  7950,  relating  to  the  moving  of 
houses,  as  set  forth  in  sec.  2 of  the  said  by-law,  you  will  see  that  it 
provides  first  for  a permit  for  such  removal  from  the  city  engineer ; 
secondly,  the  party  must  secure  the  written  consent  of  the  city 
architect  to  move  any  building  from  one  location  to  another. 

“ By  reason  of  litigation  pending,  I am  writing  to  ask  that 
you  refuse  to  grant  a permit  should  the  same  be  applied  for  through 
you  regarding  the  removal  of  house  No.  40  St.  Joseph  street, 
known  as  the  Osborne  property. 

“ On  the  4th  instant  I wrote  you  on  the  same  subject,  but 
I thought  I should  supplement  it  with  this  letter  to-day.” 

“ R.  C.  Harris,  Esq. 

“ Re  Osborne  property — 40  St.  Joseph  street. 

“ Dear  Sir  : The  board  of  control  has  authorised  the  sale  of  this 
house  and  which  has  been  sold  and  an  agreement  entered  into 
between  the  purchaser  and  the  city. 

“ The  board,  at  the  present  time,  are  not  desirous  that  this 
building  should  be  disturbed,  owing  to  present  litigation. 

“Section  2 of  by-law  No.  7950  provides  that  before  such 
building  may  be  removed  a permit  must  be  first  obtained  from  the 
city  engineer.  It  likewise  provides  for  a bond  being  entered  into 
indemnifying  the  city  against  all  actions,  claims,  etc.  With  this 
it  also  provides  that  the  party  shall  secure  the  written  consent  of 
the  city  architect,  together  with  the  other  details  as  set  forth 
therein. 

“ Will  you  kindly  refuse  to  grant  a permit  if  the  same  should 
be  applied  for  to  you,  for  the  reasons  above  named?” 

The  plaintiff’s  plan  had  at  all  times  been  to  remove  the  building 
bodily  and  without  tearing  it  down  or  wrecking  it.  He  had  in 
contemplation  three  different  locations  to  which  it  might  be  moved : 
first,  to  the  east  side  of  Chapel  street;  second,  to  the  location  on 
the  grounds  of  St.  Michael’s  College  if  they  could  be  induced  to 
buy  it;  third,  to  the  south  side  of  St.  Joseph  street.  Ultimately 
the  conclusion  was  to  move  it  to  the  east  side  of  Chapel  street,  and 
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in  pursuance  of  that  plan  the  plaintiff  secured  an  agreement  from 
the  Toronto  General  Trusts  Corporation  to  sell  to  him  certain 
lands  on  the  east  side  of  Chapel  street  for  the  sum  of  $45,000,  on 
account  of  which  purchase  he  paid  the  sum  of  $250. 

Looking  toward  the  removal  of  the  house  in  question  to  the 
east  side  of  Chapel  street,  the  plaintiff  applied  to  the  city  architect 
and  superintendent  of  buildings  for  a permit  to  move  the  dwelling 
from  40  St.  Joseph  street  to  a new  location  as  shewn  on  a block 
plan  submitted  by  him.  A draft  of  the  application  with  plan 
attached  was  filed  as  exhibit  22.  The  original  application  appears 
to  have  become  mislaid. 

On  the  29th  August,  the  city  architect  wrote  to  the  assessment 
commissioner  referring  to  the  application  that  had  been  made  by 
the  plaintiff  to  move  the  dwelling  and  referring  to  the  objection 
previously  intimated  by  the  assessment  commissioner,  and  con- 
tinuing : — - 

“ Kindly  let  me  know  as  soon  as  possible  what  the  require- 
ments of  your  department  are  in  connection  with  the  matter,  so 
that  I can  advise  the  owner,  who  is  pressing  me  for  his  permit/5 

At  or  about  this  time,  oral  application  appears  to  have  been 
made  to  the  department  of  the  city  engineer  for  permission  to 
cross  'Chapel  street ; but  no  permit  has  ever  been  granted  either  by 
the  city  architect  or  by  the  city  engineer  authorising  a crossing 
of  Chapel  street. 

The  result  of  the  refusal  of  the  permits  was  that  the  plaintiff, 
through  his  solicitor,  wrote  to  the  defendant  corporation  on  the 
8th  September  that,  “ as  permission  to  remove  the  building  has 
now  been  refused,  the  only  course  open  to  Mr.  Forst  is  to  take 
the  building  down  and  remove  the  material,  which  he  will  com- 
mence to  do  at  the  beginning  of  next  week.  This  will  be  done 
without  prejudice  to  his  right  to  claim  damages  against  the  city 
for  refusal  to  allow  him  to  carry  out  the  contract  in  the  manner 
intended  by  the  parties  at  the  time  the  contract  was  made,  which 
will  mean  a difference  between  the  amount  realised  from  wrecking 
the  building  and  the  amount  which  might  reasonably  have  been 
realised  had  the  building  been  removed  in  the  manner  intended.” 

The  case  of  Davis  v.  Bromley  Corporation,  [1908]  1 K.B.  170, 
a decision  of  the  Court  of  Appeal  in  England,  determines  that  no 
action  for  damages  will  lie  for  refusal  of  a municipal  authority 
to  issue  a permit  to  move  a building  across  or  along  a street;  but 
that  is  not  the  foundation  of  the  plaintiff’s  action.  His  action 
is' for  breach  of  contract,  and  the  first  question  to  be  determined 
therefore  is,  whether  there  was  a contract  enforceable  against  these 
defendants  to  permit  this  building  to  be  moved  across  Chapel 
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street.  The  defendants  being  a municipal  corporation,  they  could 
contract  (in  a case  of  this  kind)  only  pursuant  to  a by-law  of 
the  council  under  the  seal  of  the  corporation:  Mackay  v.  Toronto 
Corporation , [1920]  A.C.  208.  Here  the  matter  in  question 
appears  never  to  have  been  passed  upon  or  considered  by  the 
council,  and  there  was  no  by-law  under  the  corporate  seal. 

Mr.  Hellmuth  urges  that,  the  contract  having  been  performed 
to  the  extent  of  payment  by  the  plaintiff  of  the  agreed  price  and 
its  retention  by  the  defendants,  and  the  contract  having  been  per- 
formed on  the  part  of  the  plaintiff  by  wrecking  and  removing  the 
house  in  question,  the  present  case  is  taken  out  of  the  principle  of 
Mackay  v.  Toronto  Corporation , and  the  plaintiff  has  a right  of 
action  in  the  absence  of  a by-law.  Waterous  Engine  Works  Co. 
v.  Corporation  of  Palmerston  (1892),  21  Can.  S.C.R.  556,  ap- 
proved by  the  Privy  Council  in  Mackay  v.  Toronto  Corporation , 
seems  to  me  to  be  an  answer  to  this  contention.  I am  unable  to 
apprehend  how  a contract  which,  as  it  originally  existed,  was 
wholly  unenforceable,  can  be  made  enforceable  as  to  this  disputed 
question  by  a letter  of  the  plaintiff’s  solicitor  stating  in  effect, 
“ Keep  our . money,  we  will  tear  down  the  house  and  take  it  away 
as  you  require  and  we  will  then  prove  against  you  that  your  con- 
tract was  to  permit  us  to  remove  it  bodily  across  Chapel  street,” 
and  that  such  contract  was  enforceable  against  the  defendants. 
On  the  contrary,  the  letter  seems  to  me  to  infer  a substituted 
agreement. 

This  suffices  to  dispose  of  the  present  action;  but,  in  view  of 
a possible  appeal,  I am  asked  to  state  my  views  and  findings  on 
certain  other  questions  which  have  been  raised  and  discussed. 

On  the  whole  evidence,  written  and  oral,  I find  that  the  original 
intention  of  both  parties  on  the  2nd  August,  1920,  was  that  the 
house  might  be  removed  as  a house  without  being  torn  down,  and 
that  no  express  limitation  on  such  removal  was  embodied  in  the 
contract ; also  that  it  was  in  the  contemplation  of  the  plaintiff  and 
the  assessment  commissioner  that  it  should  be  so  removed  “ subject 
to  the  provisions  of  the  city  by-laws.”  I find  that  subsequent 
to  the  2nd  August  there  was  an  absolute  refusal  on  the  part  of 
the  officers  of  the  corporation  to  permit  a removal  to  the  east 
side  of  Chapel  street  under  any  circumstances.  I think  that,  if 
this  is  a true  view  of  the  terms  on  which  the  plaintiff  paid  the 
purchase-price  and  on  which  it  was  received  by  the  assessment 
commissioner,  the  city  engineer  would  not  (but  for  the  invalidity 
of  the  contract)  have  been  at  liberty  to  prohibit  the  removal  of 
the  building,  but  on  the  contrary  that  it  would  have  been  the  duty 
of  the  defendant  corporation  and  of  their  servant,  the  city  engineer, 
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acting  on  their  behalf,  to  do  their  best  to  facilitate  and  expedite 
such  removal,  and  I find  that  they  did  not  do  so.  I find  that 
damages  were  suffered  by  the  plaintiff  as  a result  of  the  refusal 
to  permit  the  house  to  be  moved  to  Chapel  street. 

Counsel  for  the  plaintiff  asks  me  to  find  that  no  reason  for 
refusing  a permit  to  move  the  house  was  ever  given  at  any  time 
by  any  officer  of  the  defendant  corporation.  While  the  course 
of  conduct  of  the  defendants’  officials  appears  to  me  to  have  been 
so  lacking  in  reasonable  business  civility  as  to  invite  the  char- 
acterisation of  “ arrogant/’  I think  I am  bound  to  give  credit  to 
the  testimony  of  the  witness  Powell,  deputy  city  engineer,  who 
swears  that  the  plaintiff  interviewed  him  in  regard  to  the  removal 
of  the  house  across  Chapel  street,  and  that  in  refusing  the  permit 
he  gave  to  the  plaintiff,  orally,  his  reason,  namely,  the  too  great 
interference  with  traffic.  This  witness  said  in  his  testimony  that 
his  recollection  was  confirmed  by  a written  memorandum  made  at 
the  time.  In  this  connection,  however,  I give  credit  to  the  state- 
ment of  the  plaintiff  that  he  has  no  recollection  of  interviewing 
Powell  or  of  receiving  from  Powell  or  any  other  officer  any  state- 
ment which  conveyed  to  his  mind  a reason  for  refusing  the  permit. 
No  reason  appears  to  have  been  given  by  any  offic  ial  other  than 
Powell,  and  the  character  of  their  communication  appears  from 
the  written  evidence,  which  speaks  for  itself. 

I have  read  the  case  of  Arrow  Shipping  Co.  v.  Tyne  Improve- 
ment Commissioners,  The  “ Crystal,”  [1904]  A.C.  508,  and  the 
words  of  Lord  Macnaghten,  at  pp.  531,  532,  seem  to  me  to  indi- 
cate that  “ removal  ” of  a wreck  does  not  include  dispersal  of  the 
wreck  by  explosives.  The  decision  seems  to  me  to  do  no  more 
than  indicate  that  under  the  statute  there  in  question  “ removal  ” 
was  something  other  than  dispersal.  I cannot  see  that  it  assists 
the  defendants’  argument. 

I have  examined  also  the  cases  of  Toronto  Street  Railway  Co. 
v.  Dollery  (1886),  12  A.R.  679,  and  the  authorities  referred  to  in 
28  Oyc.  909.  From  these  authorities  it  is  manifest  that  at  common 
law  it  is  not  an  unlawful  use  of  a highway  to  move  a house  along 
it.  Whether  such  use  of  a highway  will  amount  to  a nuisance  is 
a question  of  fact  depending  upon  all  the  circumstances,  such  as 
the  size  of  the  house,  the  width  of  the  street,  the  time  necessarily 
occupied,  and  the  amount  of  traffic  which  would  be  obstructed. 
But  the  common  law  right  has,  I think,  been  modified  by  sec.  491 
of  the  Municipal  Act,  whereby  the  councils  of  all  municipalities 
may  pass  by-laws  for  prohibiting  the  obstructing,  incumbering, 
etc.,  of  highways.  Pursuant  to  that  section,  the  defendant  cor- 
poration have  passed  a by-law  providing  that  no  person  shall 
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remove  any  building  across  any  street  without  having  first  obtained 
a permit  therefor  from  the  city  engineer.  I am  unable  to  see 
why,  in  the  absence  of  a permit,  the  defendant  corporation  could 
not  have  obtained  an  injunction  restraining  the  plaintiff  from 
moving  the  house  in  question  so  as  to  obstruct  Chapel  street. 

Subsection  4a.  of  sec.  400  of  the  Municipal  Act,  1922,  12  & 13 
Geo.  Y.  ch.  72,  does  not,  in  my  view,  limit  the  applicability  of 
sec.  491. 

The  result  is  that  the  action  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Masten,  J. 

September  28  and  October  8.  The  appeal  was  heard  by 
Mulock,  C.J.O.,  Magee  and  Hqdginb,  JJ.A.,  Middleton,  J.,  and 
Ferguson,  J.A. 

Hellmuth , K.C.,  and  Joseph  Montgomery , for  the  appellant. 

Geary , K.C.,  and  Colquhoun,  for  the  defendants,  respondents. 

December  17.  Mulock,  C.J.O. : — This  is  an  appeal  from  the 
judgment  of  Hasten,  J.,  dismissing  the  action.  The  facts  are 
fully  set  forth  in  the  learned  trial  Judge’s  reasons  for  judgment, 
those  material  to  the  appeal  being  to  the  following  effect.  The 
defendant  corporation  owned  a certain  parcel  of  land  known  as 
premises  No.  40  St.  Joseph  street,  in  the  city  of  Toronto,  upon 
which  was  erected  a brick  house  with  certain  outbuildings.  In 
response  to  an  advertisement,  published  by  direction  of  the  board 
of  control  of  the  defendant  corporation ? inviting  tenders  “ for  the 
purchase  for  removal ” of  said  house  and  outbuildings,  the  plaintiff, 
on  the  25th  July,  1921,  made  a written  tender  of  $2,510,  accom- 
panying it  with  a cheque  for  $251,  being  the  required  deposit. 

By  letter  of  the  29th  July,  1921,  the  assessment  commissioner 
of  the  defendant  corporation  informed  the  plaintiff  that  the  board 
of  control  had  instructed  him  to  accept  the  plaintiff’s  tender, 
subject  to  the  execution  of  an  agreement  to  remove  the  buildings 
and  to  payment  of  the  balance  of  the  purchase-money.  On  the 
2nd  August,  1921,  the  plaintiff  executed  and  delivered  such  agree- 
ment to  the  defendant  corporation,  and  with  it  his  accepted  cheque 
for  the  balance  of  the  purchase-money,  one  term  of  the  agreement 
being  that  in  the  removal  of  the  buildings  the  plaintiff  would 
“ conform  to  all  city  by-laws  in  relation  thereto.” 

Upon  the  receipt  of  the  agreement  and  cheque  by  the  defendant 
corporation  on  the  2nd  August,  1921,  the  assessment  commissioner 
gave  the  plaintiff  an  order  upon  the  caretaker  of  the  premises  for 
the  key  of  the  house,  by  which  means  the  plaintiff  obtained  pos- 
session thereof,  and  he  relies  upon  the  matters  above  set  forth  as 
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creating  a contract  binding  upon  the  defendant  corporation  for 
the  sale  with  right  of  bodily  removal  of  the  said  house,  etc. 

When  entering  into  the  purchase  of  the  house  and  other  build- 
ings, the  plaintiff  contemplated  purchasing  a lot  on  the  east  side 
of  Chapel  street,  and  moving  the  house  bodily  across  Chapel  street, 
and  placing  it  upon  the  lot,  and  upon  the  5th  August,  1921,  he 
entered  into  a contract  with  the  Toronto  General  Trusts  Corpora- 
tion for  the  purchase  of  the  lot,  and  made  a deposit  on  account  of 
the  purchase-price. 

Section  2 of  by-law  No.  7950  of  the  defendant  corporation 
enacts  that:  “No  person  shall  remove  . . . any  building  on  to, 

along  or  across  any  street  . . . without  having  obtained  a per- 

mit therefor  from  the  city  engineer,  and  that  the  engineer  may 
issue  a permit  for  such  removal  after  the  applicant  . . . has 

secured  the  written  consent  of  the  city  architect  to  move  any  build- 
ing from  one  location  to  another  within  the  limits  of  the  Corpora- 
tion of  the  City  of  Toronto.” 

On  the  4th  August,  1921,  the  assessment  commissioner,  by 
order  of  the  mayor,  wrote  to  the  plaintiff  to  the  effect  that  the  board 
of  control  intended  to  reconsider  the  matter,  and  that  meanwhile 
the  plaintiff  was  not  to  remove  the  house.  On  the  same  day  the 
assessment  commissioner  wrote  to  the  city  architect  requesting 
him  to  withhold  issuance  of  a permit  for  its  removal  until  after 
consultation  with  the  assessment  department ; and  on  the  10th 
August,  1921,  the  assessment  commissioner  again  wrote  the  city 
architect  calling  his  attention  to  the  by-law,  and  requesting  him 
to  refuse  to  grant  a permit  for  such  removal.  On  the  same  day 
he  also  wrote  the  city  property  commissioner,  calling  his  attention 
to  the  by-law,  and  requesting  him  to  refuse  to  grant  a permit  for 
such  removal.  This  was  communicated  to  the  city  engineer. 

The  plaintiff  was  unable  to  obtain  a permit  for  the  removal  of 
the  house,  and  in  consequence  his  only  remaining  course  was  to 
tear  it  down  and  sell  the  material,  and  this  he  did.  Thus  his 
scheme  for  the  bodily  removal  of  the  house  fell  through,  and  he 
lost  the  profit,  estimated  by  him  at  $35,000,  of  the  contemplated 
transaction,  and  seeks  to  recover  the  same  from  the  defendant 
corporation  because  of  the  refusal  of  the  city  engineer  and  the 
city  architect  to  grant  the  necessary  permits. 

Assuming  that  but  for  the  by-law  the  board  of  control  had 
power  to  make  and  did  make  a contract  binding  upon  the  defend- 
ant corporation  for  the  sale  “for  (bodily)  removal”  of  the  build- 
ings, are  the  defendants  liable  in  damages  because  the  removal  of 
the  house  was  prevented  by  the  refusal  of  the.  city  engineer  or  city 
architect  to  grant  the  permission  required  by  the  said  by-law,  if 
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such  refusal  was  brought  about  by  improper  interference  with 
those  officers  in  the  proper  discharge  of  their  duties  under  the 
by-law,  by  the  board  of  control  or  by  any  officer  of  the  defendant 
corporation  ? 

The  by-law  had  the  force  of  a statute,  and  was  binding  equally 
upon  the  plaintiff  and  the  defendant  corporation.  Thus  it  was 
the  law  that,  notwithstanding  any  contract  to  the  contrary,  the 
plaintiff  was  not  to  be  entitled  to  move  the  house  along  or  across 
Chapel  street,  unless  he  first  obtained  permission  from  certain 
officers.  To  have  done  so  without  such  permission  would  have 
been  unlawful.  It  is  not  to  be  assumed  that  either  party  con- 
templated a contractual  obligation  to  do  an  unlawful  act ; and, 
therefore,  the  contract  (if  any)  between  the  parties  must  be  con- 
strued as  if  it  contained  an  express  provision  to  the  effect  that 
any  right  of  the  plaintiff  to  remove  the  house  bodily  across 
Chapel  street  was  conditional  upon  the  granting  of  the  permits 
required  by  the  by-law,  whereby  such  removal  would,  and  with- 
out which  it  would  not,  be  lawful.  (Kerrigan  v.  Harrison  (1920- 
21),  47  O.L.R.  548,  62  Can.  S’.C.R.  374).  Further,  that  both 
parties  intended  that  the  right  of  removal  of  the  house  should  be 
dependent  upon  the  necessary  permits  being  granted,  is  clear 
from  the  term  in  the  formal  agreement  of  the  plaintiff  to  purchase, 
which  says  that  in  the  removal  of  the  buildings  the  plaintiff 
should  ef  conform  to  all  city  by-laws  in  relation  thereto.” 

The  by-law  vested  in  the  engineer  and  architect  the  discretion 
of  granting  or  withholding  the  permits  in  question^  and  it  was 
their  duty  to  exercise  that  discretion  in  good  faith.  It  is  com- 
plained that  this  they  did  not  do,  but  refused  the  permits  because 
of  improper  interference  by  the  board  of  control  and  the  city 
assessment  commissioner. 

I think  the  evidence  warrants  the  conclusion  that  when  the 
board  of  control  accepted  the  plaintiff’s  tender,  it  knew  that  the. 
plaintiff  contemplated  moving  the  house  bodily  to  a lot  on  the 
east  side  of  Chapel  street ; that  later  the  board  feared  that  the  city 
might  be  obliged  to  expropriate  that  lot,  in  which  event  the  dam- 
ages payable  by  the  city  might  be  increased  by  reason  of  the  house 
being  upon  it;  that,  moved  by  this  consideration,  it  caused  the 
assessment  commissioner  to  request  the  engineer  and  architect  not 
to  issue  such  permits,  and  the  architect,  because  of  such  request, 
may  have  withheld  his  consent,  and  the  question  is:  does  this  set 
of  facts  give  the  plaintiff  a cause  of  action  against  the  city  ? The 
city  corporation,  through  its  board  of  control  or  officers,  would 
not,  I think,  have  been  guilty  of  any  impropriety  or  wrongdoing  in 
calling  the  attention  of  its  engineer  and  architect  to  the  possi- 
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bility  of  the  city  being  obliged  to  expropriate  the  lot  to  which  the 
plaintiff  contemplated  moving  the  house,  and  to  the  possible  increase 
of  damages  by  reason  of  the  house  being  placed  upon  the  said  lot, 
but  the  assessment  commissioners  letters  to  these  officers  were 
unfortunately  worded;  for,  instead  of  being  a mere  statement  of 
these  circumstances  for  the  consideration  of  these  officers,  they 
were  firm  requests  to  them  not  to  grant  the  permits,  and  were 
made  upon  instructions  from  the  board  of  control.  The  assess- 
ment commissioner  was  not  responsible  or  blamable  for  the  tenor 
of  these  letters;  but  no  such  imperative  requests  should  have  been 
made;  and,  coming  from  employer  to  employees,  they  were  likely 
to  be  interpreted  as  orders^  and  thus  may  have  prevented  their 
exercising  a proper  discretion.  In  cases  where  the  parties  to 
building  contracts  submit  the  determination  of  questions  arising 
under  a contract  to  the  final  arbitrament  of,  say,  an  architect, 
the  granting  or  refusing  of  his  certificate  may  depend  upon  his 
findings  of  the  facts,  the  very  nature  of  'the  duty  cast  upon  him 
indicating  what  circumstances  he  may  properly  consider;  but 
here  neither  the  by-law  nor  the  nature  of  the  transaction  between 
the  parties,  in  my  opinion,  made  it  improper  for  the  engineer  or 
architect  to  take  into  consideration  the  possibility  that  the  grant- 
ing of  the  permits  might  occasion  serious  loss  to  the  city;  and,  if 
they,  in  their  own  judgment,  honestly  reached  the  conclusion  that 
the  granting  of  the  permits  would  be  against  the  public  interest, 
they  were  entitled,  for  that  reason,  to  refuse  them,  but  they  were 
not  entitled  to  surrender  their  own  judgment  to  the  wishes  of  the 
board  of  control  or  the  assessment  commissioner  (Wallace  v. 
Temishaming  and  Northern  Ontario  Railway  Commission  (1906), 
12  O.L.R.  126). 

The  city  architect,  judging  from  his  letter  of  the  24th  August, 
1921,  to  the  assessment  commissioner,  took  a mistaken  view  of 
his  duties,  and  manifested  a willingness  to  decide  in  accordance 
with  whatever  might  be  the  “ requirements  ” of  the  assessment 
department.  He  did  not  give  evidence  at  the  trial,  and  I am 
forced  to  the  conclusion  that,  in  withholding  his  certificate,  he 
did  not  exercise  his  discretion  in  accordance  with  his  duty;  and, 
if  the  determination  of  this  appeal  depended  upon  whether  the 
architect  properly  exercised  the  discretion  vested  in  him,  a new 
trial  might  be  necessary. 

The  city  engineer  gave  evidence  that  on  the  11th  August,  1921, 
he  visited  the  lot  upon  which  the  building  stood;  that  at  that 
time  he  had  not  seen  the  assessment  commissioner’s  letter  of  the 
10th  August,  and  had  no  knowledge  of  it;  that,  after  an  inspection 
of  the  locus,  he  returned  to  his  office  and  immediately  gave  instruc- 
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tions  in  his  department  that  a permit  was  not  to  be  issued  for 
the  moving  of  the  building  (meaning  the  house),  and  that  the 
reason  for  his  refusal  to  grant  a permit  was  that  the  removal  of 
the  house  across  the  street  would  constitute  an  obstruction  on 
Chapel  street  for  a considerable  time,  and  that  that  was  his  only 
reason  for  refusing.  He  may,  at  this  time,  have  been  aware  of 
the  possibility  of  the  city  being  obliged  to  expropriate  the  lot 
upon  which  the  plaintiff  desired  to  move  the  house,  and  of  the 
probable  resulting  injury  to  the  city  and  of  the  board  of  control’s 
wish  that  he  should  not  grant  a permit;  but  it  does  not  appear 
that  the  board’s  wish  dominated  his  decision,  and  I am  bound  to 
accept  his  sworn  testimony  that  he  exercised  his  own  honest  judg- 
ment in  refusing  a permit;  but,  even  had  he  decided  in  favour  of 
granting  it,  the  by-law  permits  him  to  do  so  only  after  securing 
the  written  consent  of  the  city  architect  to  the  removal,  and  thus 
the  architect’s  refusal  would  have  tied  the  hands  of  the  engineer 
even  had  he  been  willing  to  grant  a permit.  I venture  to  observe 
that  when  the  board  of  control  reached  the  conclusion  that  the 
removal  of  the  house  might  be  against  the  public  interest,  its 
proper  course  was  to  have  frankly  so  informed  the  plaintiff,  and 
to  have  submitted  to  the  consequences,  instead  of  adopting  the 
indirect  method  of  defeating  the  acceptance  of  the  plaintiff’s 
offer  by  interfering  with  either  officer  in  the  proper  discharge  of 
his  duty.  My  observations  regarding  the  architect  are  to  be  con- 
strued only  as  meaning  that,  yielding  to  the  pressure  of  his 
employer,  he  took  a mistaken  view  of  his  duty. 

The  defendant  corporation  contends  that  the  plaintiff  has  no 
cause  of  action  because  of  failure  to  obtain  the  necessary  permits, 
and  cite  Davis  v.  Bromley  Corporation , [1908]  1 K.B.  170.  That 
was  an  action  against  the  sanitary  authorities  of  Bromley  for 
damages  and  relief  because  of  their  refusal  to  approve  of  certain 
buildings  and  drainage  plans,  and  it  was  charged  that  the  defend- 
ants, for  sinister  motives,  had  disapproved  of  the  plans,  and  it  was 
held  that  an  action  would  not  lie,  Vaughan  Williams,  L.J.,  who 
delivered  the  judgment  of  the  Court,  saying : — 

“ Even  assuming  the  facts  to  be  such  as  to  suggest  that  the 
defendants  were  actuated  by  such  motives,  there  remains  the  fact 
that  the  Legislature  has  vested  in  this  body  the  duty  of  deciding 
whether  or  not  its  sanction  shall  be  given  to  the  plans  sent  in. 
In  my  opinion,  where  a statute  vests  in  a local  authority  such  a 
duty  and  such  a power,  no  action  will  lie  against  that  authority 
in  respect  of  its  decision,  even  if  there  is  some  evidence  to  shew 
that  the  individual  members  of  the  authority  were  actuated  by 
bitterness  or  some  other  indirect  motive.  The  intention  of  the 
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Legislature  was  that  there  should  not  be  an  opportunity  of  set- 
ting aside  or  getting  rid  of  the  decision  of  a local  authority  by 
bringing  an  action  against  that  authority.” 

Applying  this  reasoning  to  the  present  case,  I am  of  opinion 
that,  if  an  action  for  damages  does  not  lie  against  the  engineer 
or  architect  because  of  refusing  to  grant  the  permits,  neither  does 
it  lie  against  the  defendant  corporation  because  of  such  refusal. 

Thus  far  I have  discussed  this  appeal  upon  the  assumption  of 
the  existence  of  a binding  contract  for  sale  by  the  defendant  cor- 
poration to  the  plaintiff  and  for  “ the  purchase  for  removal  ” by 
him  of  the  house,  etc.,  and  I now  proceed  to  consider  whether  any 
such  contract  existed. 

The  plaintiff’s  counsel  contended  that  the  Municipal  Act, 
R.iS.0.  1914,  ch.  192,  sec.  213,  subsec.  1 (a)  and  (&),  empowered 
the  board  of  control  to  contract  in  the  name  of  the  defendant  cor- 
poration for  the  sale  of  the  house  and  buildings,  etc.  Subsection  1 
of  sec.  213  provides  as  follows: — 

(1)  It  shall  be  the  duty  of  the  board  of  control: 

“ (a)  To  prepare  an  estimate  of  the  proposed  expenditure  of 
the  year  and  certify  it  to  the  council  for  its  consideration. 

“ (&)  To  prepare  specifications  for  and  award  all  contracts 
and  for  that  purpose  to  call  for  all  tenders  for  works,  material 
and  supplies,  implements,  machinery,  or  other  goods  or  property 
required  and  which  may  lawfully  be  purchased  for  the  use  of  the 
corporation,  and  to  report  its  action  to  the  council  at  its  next 
meeting.” 

The  plaintiff’s  counsel  argued  that  the  words  “ award  all  con- 
tracts ” in  para.  (b)  are  wide  enough  to  include  contracts  for 
sale  of  the  house  and  buildings  in  question.  The  defendant  cor- 
poration owned  the  land  on  which  they  stood,  and  thus  they  were 
part  of  the  freehold.  Unless,  therefore,  para,  (b)  gave  the  board 
power  to  sell  freehold,  it  had  no  power  to  contract  for  the  sale  of 
these  structures. 

In  determining  the  scope  of  the  words  “ all  contracts,”  regard 
must  be  had  to  the  context.  The  words  which  precede  and  follow 
them  indicate  that  the  words  “ all  contracts  ” are  used  in  a limited 
sense,  namely,  contracts  for  the  construction  of  works  or  the  sale 
to  the  defendant  corporation  of  material,  supplies,  etc.,  which 
contracts  are  to  be  let  only  after  tender,  and  for  which  specifica- 
tions are  to  be  prepared.  “ For  that  purpose,”  that  is,  for  the 
purpose  of  awarding  such  contracts,  the  board  is  to  prepare  speci- 
fications, call  for  tenders  for  works  and  material,  etc.,  and  must 
report  to  the  council  at  its  next  meeting  whatever  “ action  ” the 
board  may  have  taken  under  the  powers  conferred  upon  it  by 
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paras,  (a)  and  (b).  Thus  the  action  of  the  board  comes  before 
the  council  for  review,  and  its  powers  are  thus  declared  by  subsec. 

5 of  sec.  213: — 

“ The  council  shall  not,  without  a two-thirds  vote,  reverse  or 
vary  the  action  of  the  board  in  respect  of  the  tenders,  when  the 
effect  of  such  vote  would  be  to  increase  the  cost  of  the  work  or 
to  award  the  contract  to  a tenderer  other  than  the  one  to  whom  the 
board  has  awarded  it.” 

Paragraphs  (a)  and  (b)  of  subsec.  1 and  subsec.  5 are,  I think, 
correlative  to  each  other,  and,  reading  them  together,  it  is,  I think, 
clear  that  paras,  (a)  and  ( b ) do  not  empower  the  board  to  award 
contracts  for  sale  of  real  estate  belonging  to  the  defendant  corpora- 
tor and  thus  that  power  is  left  in  the  council  (Municipal  Act,  sec. 
249;  Ponton  y.  City  of  Winnipeg  (1908),  41  Can.  S.C.R.  18). 

There  is  no  evidence  that  the  board  reported  its  “ action”  to 
the  council,  as  required  by  subsec.  5.  Until  it  did  so,  it  had  no 
power  to  make  a binding  contract;  and  on  this  ground  also  the 
appeal  fails. 

The  plaintiff’s  counsel  argued  that  the  sale  of  the  buildings 
to  be  severed  from  the  land  was  a sale  of  personalty,  and  that  the 
title  thereto  passed  when  the  key  of  the  house  was  handed  to  the 
plaintiff  and  when  he  took  possession.  The  defendant  corpora- 
tion owning  in  fee  the  land  upon  which  the  buildings  stood, 
and  they  being  part  of  the  freehold,  the  board,  having  no  power  to 
sell  the  freehold,  could  not,  by  permitting  the  severance  of  the 
buildings  from  the  land,  convert  them  into  personalty.  Its  action 
in  permitting  such  severance  was  ultra  vires , and  the  plaintiff 
acquired  no  title  to  the  buildings.  Even  if  they  were  personalty, 
the  board,  for  reasons  above  mentioned,  was  not  entitled  to  sell 
them. 

For  these  various  reasons,  I am  of  opinion  that  the  plaintiff 
acquired  no  right  or  title  to  the  house  and  other  buildings,  and 
therefore  has  no  cause  of  action  against  the  defendant  corpora- 
tion, and  this  appeal  should  be  dismissed  with  costs. 

Hodgins,  J.A. : — While  I am  disposed  to  agree  with  my  Lord 
the  Chief  Justice  that  the  legislation  regarding  the  board  of  con- 
trol does  not  vest  in;  it  authority  to  make  a contract  such  as  that 
in  question  here,  it  is  unnecessary  to  decide  that  point. 

Taking  the  dealings  as  spread  out  on  the  pleadings  and  shewn 
in  evidence,  and  assuming  that  they  shew  a contract  binding  on 
the  respondents,  the  Corporation  of  the  City  of  Toronto,  or  that 
the  pleadings  admit  one,  I can  find  no  warrant  for  the  assertion 
that  they  thereby  agreed  that  the  appellant  should  have  the  right 
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to  remove  the  building  bodily  across  the  adjoining  or  any  street  in 
the  city.  It  is  true  that  it  had  been  stipulated  in  the  contract  drawn 
up  by  the  respondents  that  the  appellant  would  conform  to  any 
city  by-law  in  executing  his  contract.  But,  if  the  appellant  wrecked 
the  building  where  it  stood,  there  is  in  all  probability,  though 
it  is  not  in  evidence,  a by-law  pursuant  to  sec.  400,  para.  4&.,  of  the 
Consolidated  Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72,*  to 
be  observed  in  relation  thereto.  If  he  moved  it  as  an  entire  house 
across  a public  highway,  he  could  in  any  case,  for  the  reasons  I am 
about  to  state,  do  so  only  after  obtaining  the  consent  of  the 
corporation. 

But  that  in  no  way  makes  it  part  of  the  contract  so  that  the 
city  became  bound  to  allow  him  to  do  it  in  the  way  he  now  con- 
tends for,  if  he  elected,  to  take  it  across  a street. 

If  it  was  not  part  and  parcel  of  the  contract,  either  express 
or  implied,  then  what  officials  of  the  city  ‘did  to  prevent  his  inten- 
tion being  carried  out  takes  on  quite  a different  aspect  from  that 
presented  to  us  in  argument.  What  was  done  by  them  cannot  be  con- 
strued as  an  interference  by  one  party  to  the  contract  so  as  to  pre- 
vent the  other  from  performing  his  part  or  from  obtaining  the  stipu- 
lated benefit  from  it,  and  thereby  freeing  him  from  any  conditions 
precedent  such  as  the  obligation  to  obtain  a permit  or  conform  to 
the  city  by-laws.  This  rule  does  not  apply  to  wrongs  arising  inde- 
pendent of  contract.  The  rights  of  the  public  intervene,  and  the 
actions  of  the  city  or  of  its  officials  must  be  judged  in  the  light  of 
their  duty  to  the  public,  including  the  appellant  as  one  of  them, 
and  not  in  regard  to  his  position  as  contractor  with  the  munici- 
pality. What  was  done  in  relation  to  the  application  for  a permit 
must  be  considered  in  reference  to  principles  equally  applicable  to 
any  one  who  requires  to  ask  permission  to  obstruct  a public 
thoroughfare. 

It  is,  therefore,  as  I see  it,  reduced  to  a question  of  whether, 
when  the  appellant  applied  for  a permit  to  cross  the  highway 
with  his  house  and  put  it  upon  land  which  at  the  moment  the 
city  might  be  obliged  to  expropriate,  thus  buying  back  the  house, 
the  respondents  had  the  right  to  assert  their  views  to  the  extent 
they  did  before  the  city  architect  and  the  city  engineer  could  act 
under  the  by-law. 

* 400.  By-laws  may  be  passed  by  the  councils  of  urban  municipali- 
ties— 


4a.  For  regulating  the  removing  or  wrecking  of  buildings,  and  the 
spraying  thereof  during  such  work  so  as  to  prevent  dust  or  rubbish 
arising  therefrom. 


LIV.] 


ONTARIO  LAW  REPORTS. 


275 


This  requires  a consideration  of  the  position  of  those  officials 
under  its  provisions.  On  the  one  side  it  is  asserted  that  they 
occupy  a quasi- judicial  position,  or,  if  not  exactly  upon  that  plane, 
yet  upon  one  requiring  the  exercise  of  their  own  independent, 
individual,  and  honest  discretion,  as  between  the  city  and  an  appli- 
cant. On  the  other  hand  it  is  argued  that  they  are  servants  of  the 
city,  or  perhaps  it  is  better  put  by  saying  that  they  are  the  hand 
by  which  the  municipality  exercises  its  rights  over  street  obstruc- 
tions or  user,  and  that  the  corporation  or  the  board  of  control  can, 
where  they  deem  it  expedient  in  the  public  interest,  or  in  the 
interest  of  the  city  itself,  stay  any  action  under  the  by-law. 

The  inclination  of  my  opinion  is  in  favour  of  the  latter  view. 
The  user  of  the  public  streets  is  a public  right  enjoyed  by  all  the 
inhabitants  of  the  municipality,  and  there  is,  by  the  Municipal  Act, 
delegated  to  the  city  corporation  the  right  and  duty  of  determining 
the  extent  to  which  this  right  can  be  curtailed  or  suspended: 
Weir  v.  Hamilton  Street  Railway  Co.  (1914),  32  O.L.R.  518; 
Hamilton  Street  Railway  Co.  v.  Weir  (1915),  51  Can.  S.C.R.  506. 

If  they  exercise  this  power,  as  they  may  do  by  virtue  of  sec. 
491,  they  cannot  delegate  to  any  individual  the  right  to  perform 
their  duty  nor  can  they  substitute  the  discretion  of  one  of  their 
officials  for  their  own.  And  they  have  not  done  so,  as  I read  the 
by-law.  They  have  only  permitted  him  as  their  agent  or  servant 
to  issue  an  authority  to  an  applicant  to  obstruct  a thoroughfare,  a 
permission  which  can  be  withdrawn  unless  it  has  been  acted 
upon:  per  Boyd,  C.,  in  City  of  Toronto  v.  Williams  (1912)],  27 
O.L.R.  186,  190,  8 D.L.R.  299,  301.  The  city  council  or  board  of 
control,  in  my  judgment,  can  require  him  to  abstain  from  so  doing. 
Any  other  view  would  render  the  by-law  ultra  vires , because  it 
necessarily  involves  the  delegation  of  a duty  and  its  execution  to 
an  individual.  I think  this  must  be  the  basis  of  the  view  of 
Middleton,  J.,  in  Re  Ryan  and  McCollum  (1912),  4 O.W.N.  193, 
7 D.L.R.  420;  of  Ritchie,  J.,  in  Attorney-General  v.  Chambers 
Electric  Light  and  Power  Co.  (1913),  14  D.L.R.  883,  888;  of 
Johnstone,  J.,  in  Hall  v.  City  of  Moose  Jaw  (1910),  3 Sask.  22,  26; 
and  of  the  Supreme  Court  of  Nova  Scotia  in  Rex  v.  Morris,  [1923] 

* 1 D.L.R.  541,  544. 

The  city  authorities  appear  to  have  acted  on  this  belief  here, 
and  for  reasons  which  appear  to  me  reasonable  and  sufficient.  But, 
if  the  by-law  vested  in  the  named  officials  the  right  to  exercise  their 
own  judgment,  then  my  conclusion  from  the  evidence  is  that 
the  city  engineer  did  exercise  his  judgment  reasonably  and  hon- 
estly under  the  conditions  as  he  understood  them.  I can  find  no 
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right  conferred  upon  an  applicant  by  the  by-law,  except  the  privilege 
of  applying  for  a permit,  nor  is  there  any  reason  why,  if  there  is  a 
discretion  to  be  exercised,  the  city  authorities  dealing  with  the 
matter  may  not  bring  their  desires  or  arguments  before  the  archi- 
tect and  city  engineer,  just  as  the  applicant  can  urge  his  side  of  the 
question  with  equal  insistence.  The  way  in  which  this  may  be  done 
may  be  open  to  observation,  but  any  excess  in  the  manner  of  exert- 
ing pressure  cannot  prejudicially  affect  the  right  which  I conceive 
the  city  possesses.  That  right  is  to  control  or  regulate  obstruction 
of  the  highways  by  requiring  that  permission  under  the  by-law 
shall  not  be  given  where  the  public  interest  intervenes.  So  that 
in  either  view  there  is  no  right  of  action  against  the  respondents 
for  damages. 

The  words  of  the  late  Chief  Justice  of  Ontario  in  Tompkins  v. 
Brockville  Rink  Co.  (1899),  31  O.R.  124,  at  p.  130,  should  con- 
stantly be  kept  in  mind : — 

“ When  one  looks  at  the  number  of  acts  lawful  to  be  done  at 
common  law  which  municipal  councils  are  by  the  Municipal  Act 
permitted  to  prohibit  or  to  regulate,  and  the  number  of  duties  which 
do  not  exist  at  common  law  which  they  are  permitted  to  impose  in 
respect  of  persons  and  property  within  their  jurisdiction,  one  is 
startled  by  the  proposition  that  in  each  case  a duty  is  imposed  for 
the  failure  to  perform  which  an  action  lies  by  one  who  is  injured 
owing  to  the  non-performance  of  it.” 

I am  of  opinion  that  the  appeal  fails,  and  it  and  the  action 
must  be  dismissed. 


Middleton,  J. : — Many  questions  were  argued  upon  the  hearing 
of  this  appeal  which  it  does  not  seem  to  me  necessary  or  expedient 
now  to  determine  or  to  discuss  at  length. 

Assuming  many  things  concerning  which  there  is  room  for 
doubt  to  be  determined  in  favour  of  the  plaintiff,  in  my  opinion  he 
fails  in  this  action. 

I assume,  in  the  first  place,  that  the  plaintiff  has  established 
a valid  and  binding  agreement  with  the  municipality  as  alleged  in 
his  statement  of  claim,  and  as  admitted  by  the  statement  of  defence. 
The  power  of  the  board  of  control  to  bind  the  municipality  by 
contract  is  at  least  doubtful. 

I also  assume  that  under  the  contract  the  plaintiff  was  entitled 
to  remove  the  house  from  the  lands  as  a building,  and  without 
demolishing  it ; but  this  agreement,  made  by  the  city  in  its  capacity 
as  owner  of  the  fee  of  the  premises  upon  which  the  building  was 
erected,  cannot,  I think,  be  regarded  as  any  leave  or  license  on 
the  part  of  the  city  to  use  the  highways  of  the  city  for  the  pur- 
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pose  of  removing  the  building  along,  or  across,  such  highways. 
This,  I think,  would  be  so,  even  if  the  agreement  had  been  silent 
upon  the  subject,  but  the  agreement  stipulates  that  in  removing 
the  building  Forst  “ will  conform  to  all  city  by-laws  in  relation 
thereto.” 

I also  assume  in  the  plaintiffs  favour  that  the  action  of  the  assess- 
ment commissioner  in  interfering  with  the  engineer  in  the  dis- 
charge of  his  duties  under  the  by-law — as  he  did — was  grossly 
improper,  and  I also  assume  that  the  action  of  the  engineer  in 
refusing  to  grant  the  permit  required  by  the  by-law  was  in  obedi- 
ence to  the  mandate  of  the  assessment  commissioner,  and  not  a 
proper  exercise  by  the  engineer  of  his  duties  under  the  by-law. 
Notwithstanding  these  assumptions,  the  plaintiff,  as  I have  said, 
fails. 

There  was  no  contract  on  the  part  of  the  municipality  entitl- 
ing the  plaintiff  to  the  use  of  the  highways  for  the  purpose  of 
removing  the  building  over  them.  If  the  contract  has  any  bearing 
upon  the  matter  at  all,  the  stipulation  is  rather  that  the  plaintiff 
should  apply  for,  and  obtain,  a permit  as  contemplated  by  the 
civic  by-law. 

If  the  action  of  the  civic  officials  was  wrongful,  nothing  they 
did  could  give  a Tight  of  action,  founded  upon  tort,  against  the 
city.  If  a civic  official  improperly  refuses  to  discharge  duties  cast 
upon  him  by  the  by-law,  then  the  remedy  is  not  by  action  for  dam- 
ages, but  by  mandatory  proceedings  to  compel  the  defaulting  officer 
to  discharge  his  duty  properly,  even  though,  as  alleged,  the  officer 
is  actuated  by  improper  motives  : Davis  v.  Bromley  Corporation , 
[1908]  1 K.B.  170. 

Assuming  the  validity  of  the  municipal  by-law,  and  assuming 
that  it  is  properly  in  evidence  (it  has  not  been  pleaded),  I regard 
the  duties  of  the  civic  officers  thereunder  as  ministerial  only,  and 
not  judicial:  Security  Export  Co.  v.  Hetherington,  [1923]  S.G.R. 
539;  and,  this  being  so,  the  standard  to  be  applied  to  their  con- 
duct is  that  indicated  by  Lord  Loreburn  in  Leeds  Corporation  v. 
Ryder,  [1907]  A.C.  420,  at  pp.  423,  424:  “ The  Justices  . . . 

act  administratively,  for  they  are  exercising  a discretion  which 
may  depend  upon  considerations  of  policy  and  practical  good 
sense— and  they  must,  of  course,  act  honestly.  That  is  the  total 
of  their  duty.”  Dicta  in  some  cases  indicate  that  such  officers 
should  act  “ judicially.”  On  examination  these  will  be  found  to 
indicate  merely  that  such  officers  should  conduct  themselves  with 
that  same  honesty,  discreetness,  and  impartiality  as  is  supposed  to 
characterise  the  acts  of  those  entrusted  with  judicial  duties,  and 
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App.  Div.  not  at  all  to  indicate  that  their  acts  are  “ judicial  acts  ” in  the 
sense  in  which  that  phrase  is  used  in  the  cases  which  indicate 
that  all  judicial  acts  can  be  removed  to  the  Superior  Court  by  the 

v . process  of  certiorari. 

City  of 

Toronto.  It  is  said  that  the  removal  of  a building  across  or  along  a high- 
Middleton  J way  *s  a Permiss^le  user  of  the  highway  according  to  common  law. 

Toronto  Street  Railway  Co.  v.  Dollery,  12  A.R.  679,  is.  relied  upon. 
There  the  structure  being  moved  was  a small  frame  building.  Here 
the  house  in  question  was  a large  and  substantial  building  which 
would  necessarily  obstruct  the  use  of  the  highway  by  others  for  a 
considerable  period  of  time.  Day  v.  Green  (1849),  4 Cush.  (Mass.) 
433,  is  referred  to  in  the  Dollery  case  with  approval.  In  Day  v. 
Green  it  is  said  (p.  437)  : “ But  the  right  to  do  what  the  plaintiff 
did  in  the  present  case,  to  move  a building  on  the  street,  so  large  as 
effectually  to  incumber  and  obstruct  it,  and,  upon  an  emergency 
preventing  the  complete  removal  in  a single  day,  to  leave  .it  on  the 
street  for  two  or  more  nights,  was  not  claimed  as  a common  law 
right  to  the  reasonable  use  of  the  highways;  but  the  plaintiff 
placed  his  demand  wholly  upon  the  validity  of  his  license/’  The 
removal  of  the  house  in  question  here  might  have  blocked  the 
traffic  for  far  longer  than  the  period  mentioned  in  the  Massa- 
chusetts case. 

Under  the  Ontario  Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72, 
sec.  49 1?  para.  1,  the  council  of  any  municipality  may  pass  a 
by-law  “ prohibiting  or  regulating  the  obstructing,  incumber- 
ing ...  of  highways  . . .,”  and  it  was  in  pursuance  of 

this  provision  that  by-law  No.  7950  was  passed.  This  by-law  pro- 
vides that  no  person  “ shall  remove  . . . any  building  into, 

along  or  across  any  street  or  sidewalk  without  having  first  obtained 
a permit  therefor  from  the  city  engineer.”  The  by-law  further  pro- 
vides that  the  engineer  is  to  issue  the  permit  upon  a bond,  in  the 
penal  sum  of  $1,000,  to  indemnify  the  city  against  damage,  being 
entered  into,  and  upon  the  applicant  having  obtained  the  written 
consent  of  the  city  architect  to  move  the  building  from  one  loca- 
tion to  another  within  the  confines  of  the  ..city.  There  are  other 
provisions,  which  are  not  here  of  importance,  requiring  the  appli- 
cant to  arrange  with  and  obtain  the  consent  of  any  railway  com- 
pany where  it  is  intended  to  cross  the  tracks  of  the  company,  and 
the  consent  of  any  utility  company  where  it  is  necessary  to  inter- 
fere with  the  electric  wires  of  such  company. 

When  the  municipality  is  given  the  right  to  regulate,  I think 
that  all  it  can  do  is  to  pass  general  regulations  affecting  all  who 
come  within  the  ambit  of  the  municipal  legislation.  It  cannot 
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itself  discriminate,  and  give  permission  to  one  and  refuse  it  to 
another ; and,  a fortiori , it  cannot  give  municipal  officers  the  right, 
which  it  does  not  possess,  to  exercise  a discretion  and  ascertain 
whether  as  a matter  of  policy  permission  should  be  granted  in  one 
case  and  refused  in  another.  If  the  intention  of  the  by-law  is  that 
the  architect  shall  ascertain  whether  the  building  which  it  is 
sought  to  remove  from  one  location  to  another' is  one  which  could 
be  properly  erected  upon  the  location  to  which  it  is  to  be  moved, 
having  regard  to  building  by-laws,  fire  limits,  etc.,  etc.,  and  if  it  is 
not  intended  to  give  to  him  a discretionary  right  to  grant  or  refuse 
in  each  case  that  comes  before  him,  the  by-law  may  well  be  valid : 
but,  if  it  goes  beyond  this,  and  purports  to  give  to  the  architect 
a discretion  to  be  exercised  in  each  individual  case,  then  the  by-law 
is,  I think,  invalid.  Upon  the  same  reasoning,  if  the  engineer  is 
called  upon  to  see  that  a proper  indemnity  bond  is  given,  and  an 
architect's  certificate  has  been  obtained,  this  would  be  unobjection- 
able; but,  if  the  intention  is  to  create  a municipal  cadi,  having 
supreme  power  and  answerable  to  no  one,  the  municipal  legislation 
is  clearly  invalid.  Much  more  is  this  so  if  the  engineer  is  to  be  a 
puppet  controlled  by  the  secret  action  of  another  official  behind 
the  scenes:  Re  Nash  and  McCracken  (1873),  33  U.C.R.  181; 

Regina  v.  Webster  (1888),  16  O.R.  187;  ElwoodY.  Bullock  (1844), 
6 Q.B.  383;  Re  Kiely  (1887),  13  O.R.  451;  Re  Mackenzie  and  City 
of  Brantford  (1884),  4 O.R.  382. 

The  invalidity  of  the  by-law,  however,  will  not  assist  the  plain- 
tiff in  the  maintaining  of  this  action.  In  the  first  place,  what  he 
proposed  to  do  was,  I think,  an  unlawful  use  of  the  highway,  and, 
in  the  second  place,  he  was  not  prevented  from  removing  the  build- 
ing. All  that  he  has  shewn  is  a refusal  o*n  the  part  of  certain 
civic  officials  to  give  him  permission  to  do  an  unlawful  act.  If 
this  was  improperly  refused,  his  remedy  was  by  mandamus. 

I do  not  desire  to  be  understood  as  intimating  that,  by  a prop- 
erly framed  by-law,  a municipality  may  not,  under  its  power  to 
regulate  the  obstruction  of  highways,  permit  the  use  of  a highway 
for  the  removal  of  a building  across  or  along  it.  On  this  question 
I express  no  opinion. 

The  appeal,  in  my  view,  should  be  dismissed  with  costs. 

Ferguson,  J.A. : — The  judgment  appealed  from  is  based  upon 
the  hypothesis  that  the  defendants  deny  the  making  of  any  contract. 
As  I read  their  pleadings,  the  defendants  admit  the  making  of  a 
contract,  and  say  its  terms  are  found  by  reading  together  the 
advertisement  for  sale,  the  plaintiff’s  tender,  the  acceptance  by  the 
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board  of  control,  and  the  memorandum  of  agreement  (exhibit  4) 
signed  by  the  plaintiff,  dated  the  2nd  August. 

The  plaintiff  pleads  not  merely  the  contract  evidenced  by  these 
documents,  but  also  a verbal  agreement  or  representation,  which 
he  says  he  relied  upon,  and  which  induced  him  to  execute  exhibit  s. 
This  verbal  agreement  or  representation  is  said  to  have  been  made, 
on  the  part  of  the  city,  by  an  employee  in  the  assessment  depart- 
ment who  was  charged  with  the  duty  of  getting  exhibit  4 signed  by 
the  plaintiff,  and  was  to  the  effect  that  the  city  would  permit  the 
plaintiff  to  move  the  buildings  on  to  and  across  the  highway. 

In  answer  to  the  plaintiff's  plea  of  verbal  understanding,  agree- 
ment or  representation,  the  defendants  plead  want  of  authority, 
the  Statute  of  Frauds,  the  Sale  of  Goods  Act,  and  the  Municipal 
Act. 

I agree  with  the  trial  Judge  that  Maclcay  v.  Toronto  Cory  ora- 
tion, [1920]  A.C.  208,  precludes  us  from  finding  that  the  defend- 
ant municipal  corporation  is  bound  in  contract  by  a verbal  agree- 
ment : see  also  Hull  v.  The  King,  [1923]  4 D.L.R.  801. 

The  plaintiff  did  not  seek  to  rescind  the  contract,  because  he 
was  induced  to  execute  exhibit  4,  relying  on  the  verbal  agreement 
or  representation  above  stated,  but  proceeded  to  remove  the  build- 
ing, and.  now  seeks  to  recover  damages  from  the  defendants,  on 
the  ground  that  they,  in  breach  of  this  verbal  agreement  or  con- 
trary to  their  representation  inducing  the  contract,  prevented  him 
removing  the  building  on  to  and  across  the  highway. 

The  next  question  seems  to  be,  “Was  the  learned  trial  Judge 
right  in  his  conclusion  that  the  plaintiff  could  not  succeed  unless 
he  proved  a contract  made  pursuant  to  a by-law  ?” 

Counsel  contended  that  the  plaintiff  was  not  obliged  to  prove 
a by-law  authorising  the  contract,  for  the  two  following  reasons : — 

(1)  The  board  of  control  made  the  contract  evidenced  by  the 
documents  I have  referred  to,  and  sec.  213  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  empowers  the  Board  of  Control  to  make 
such  a contract. 

(2)  Even  if  sec.  213  did  not  confer  such  power  upon  the  board 
of  control,  yet  the  defendants,  by  their  pleadings,  admit  a contract, 
and  consequently  there  was  not  before  the  trial  Judge,  and  there 
is  not  before  this  Court,  an  issue  as  to  the  legal  validity  or  exis- 
tence of  the  contract  evidenced  by  the  documents,  but  only  an 
issue  as  to  the  legal  validity  of  the  verbal  contract  alleged,  and  an 
issue  as  to  the  meaning  of  the  contract  evidenced  by  the  documents. 

I am  of  opinion  that  the  pleadings  did  not  raise  any  issue  as 
to  the  legal  validity  or  existence  of  the  contract  found  in  the  docu- 
ments, and  therefore  that  it  is  not  necessary  to  consider  whether 
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or  not  the  contract  admitted  was  legally  made  or  is  binding.  What, 
then,  is  the  meaning  and  effect  of  the  contract  fonnd  in  the  adver- 
tisement, the  plaintiff’s  tender,  the  acceptance  by  the  board  of 
control,  and  exhibit  4? 

(1)  Does  that  contract  bind  the  city  to  permit  the  plaintiff 
to  remove  the  building  on  to  and  across  the  highway? 

(2)  If  it  does,  did  the  city  commit  a breach  of  that  contract? 

It  is  conceded  that  the  writings  do  not  contain  any  word 

expressly  binding  the  city  to  permit  such  a use  of  the  highway, 
but  it  was  contended  that  such  a term  should,  on  the  evidence,  be 
implied.  It  was  also  urged  that  to  every  contract  that  imposes 
a duty  or  obligation  on  one  party,  the  law  attaches  an  implied 
duty  on  the  part  of  the  other  party  not  to  hinder  or  prevent  the 
performance  of  the  duty  expressly  undertaken  or  imposed;  and 
that,  as  the  plaintiff  agreed  to  remove  the  buldings,  the  city  was 
under  a duty  not  to  do  anything  that  would  prevent  or  hinder  the 
plaintiff  in  removing  the  buildings,  and  that  the  city,  contrary  to 
its  duty  in  this  respect,  interfered  with  the  officials  named  in  its 
by-law,  so  as  to  prevent  the  plaintiff  obtaining  from  these  officials 
permission  to  remove  the  building  in  a way  he  was,  by  the  contract, 
entitled  to  remove  it.  I do  not  find  anything  in  the  wording  of 
the  contract,  in  the  circumstances  surrounding  the  making  of  it, 
or  in  the  purposes  of  the  contract,  that  requires  us  to  imply  a term 
binding  the  city  to  permit  the  use  of  the  highway.  See  French 
& Co.  v.  Leeston  Shipping  Co.,  [1922]  1 A.C.  451,  and  the  other 
cases  collected  and  considered  in  M.  J.  O'Brien  Limited  v.  Freed- 
man (1923),  25  O.W.N.  240.  I am  also  of  opinion  that  the 
execution  by  the  plaintiff  of  the  agreement  of  the  2nd  August  was 
essential  to  a binding  contract:  Chinnock  v.  Marchioness  of  Ely 
(1865),  4 DeG.J.  & .S'.  638,  646;  and  that  the  writing,  exhibit  4, 
does  not  bind  the  defendants  to  allow  the  plaintiff  to  remove  the 
building  on  to  or  across  the  highway,  but  on  the  contrary,  in  express 
terms,  binds  the  plaintiff  to  conform  to  all  the  city  by-laws. 

That  brings  me  to  the  contention  that  the  city  was  under  an 
obligation  to  refrain  from  doing  anything  that  would  prevent  the 
plaintiff  removing  the  building  in  any  way  he  saw  fit — that  is, 
•from  doing  anything  to  hinder  or  prevent  the  plaintiff  obtain- 
ing a permit.  It  is  contended  that  the  evidence  establishes  that 
the  plaintiff  could  have  obtained  a permit,  and  would  have  removed 
his  building  on  to  and  across  the  highway  in  accordance  with  the 
by-laws  of  the  City  of  Toronto  if  the  city,  acting  through  the 
assessment  commissioner,  had  not  interfered  with  the  city  architect 
and  the  city  engineer  in  the  performance  of  the  duties  imposed 
upon  them  by  the  city  by-laws. 

19 — 54  o.l.r. 
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I think  this  branch  of  the  plaintiffs  case  fails  because : — 

(1)  It  is  not  established  that  bnt  for  the  interference  of  the 
assessment  commissioner  the  plaintiff  would  have  obtained  the 
permit. 

(2)  Even  if  the  proper  conclusion  is  that  but  for  the  inter- 
ference the  permit  would  have  been  granted,  yet  the  interference 
of  the  assessment  commissioner  was  not  the  interference  or  act  of 
the  corporation. 

(3)  The  city  is  in  a different  position  to  that  which  a private 
individual  would  be  in  had  such  a private  individual  been  a party 
to  the  contract  instead  of  the  city. 

It  may  well  be  that,  had  the  plaintiff  contracted  with  a private 
individual  for  the  purchase  of  a house  and  bound  himself  to 
remove  it,  the  private  individual  would  be  under  an  implied  duty 
to  refrain  from  interfering  with  the  plaintiff  in  obtaining  a permit 
to  use  the  highway;  but  I do  not  think  that  it  can  or  should  be 
inferred  that  the  board  of  control,  acting  as  agent  for  the  city,  to 
which  the  Legislature  has  delegated  its  powers  to  interfere  with 
the  use  of  the  highway  by  the  public,  could  or  intended  to  impose 
upon  the  city  the  duty  to  permit  the  highway  to  be  used  in  manner 
or  on  terms  and  conditions  different  to  those  provided  for  by  the 
city’s  legislation  on  the  subject,  and  could  or  did  agree  to  permit 
the  use  of  the  highway  in  a manner  or  on  terms  not  permitted  by 
law. 

It  may  be  that  if  the  city,  for  the  purpose  of  preventing  the 
plaintiff  performing  his  part  of  the  contract,  interfered  with 
the  officials  named  in  the  by-law,  the  city  would  be  guilty  of  mis- 
conduct entitling  the  plaintiff  to  be  relieved  from  the  performance 
of  his  contract,  but  I am  not  at  all  convinced  that  such  conduct 
would  entitle  the  plaintiff  to  recover  damages  as  on  a breach  of 
contract. 

On  the  view  I have  taken,  it  is  not  necessary  to  interpret  sec. 
213  of  the  Municipal  Act,  or  to  pass  upon  the  validity  of  the  city 
by-law  in  reference  to  permits  to  obstruct  the  highway,  or  the 
powers  and  duties  of  city  officials  under  such  a by-law. 

I would,  dismiss  the  appeal  with  costs. 

Magee,  J.A.,  agreed  with  Ferguson,  J.A. 


Appeal  dismissed . 
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[IN  BANKRUPTCY.] 

Re  Geller  Brothers. 

Bankruptcy  — Proposal  for  Composition — Status  of  Authorised  Trustee 

Intervening  for  Purposes  of  Composition — Application  to  the  Court 

to  Determine  Right  to  Goods  Claimed  by  Creditor  — Property  of 

Debtor  still  in  him — Jurisdiction. 

A trustee  under  a composition,  prior  to  an  authorised  assignment  or 
an  adjudication  in  bankruptcy,  and  prior  to  the  composition  being 
approved  by  the  Court,  has  the  right  to  apply  to  the  Court  for  direc- 
tions in  connection  with  the  administration  of  the  estate;  but  that 
does  not  entitle  him,  prior  to  an  authorised  assignment  or  receiving 
order  being  made,  and  when  the  debtor  has  not  divested  himself  or 
been  divested  of  his  property,  to  bring  into  Court  persons  who  may 
or  may  not  be  entitled  to  certain  assets,  in  order  to  determine  their 
legal  rights. 

Re  McKay  (1921),  51  O.L.R.  86,  2 C.B.R.  59,  distinguished. 

This  was  a motion  by  Humphrey  Colquhoun,  trustee,  for 
directions  as  to  whether  certain  goods  described  in  the  notice  of 
motion  were  part  of  the  assets  of  the  debtors  or  belonged  to  a 
creditor,  the  Dennison  Company  Limited. 

June  12.  The  motion  was  heard  by  Eisher,  J.,  in  Chambers. 

Lewis  Duncan , for  the  trustee. 

A.  W.  Ballantyne,  K.C.,  for  the  Dennison  Company  Limited. 

A . Cohen , for  the  debtors. 

June  15.  Eisher,  J. : — A petition  for  a receiving  order  was 
launched  by  E.  Lyons,  a creditor;  on  the  28th  April,  1923,  and 
not  proceeded  with,  but  on  that  date  the  learned  Registrar  appoint- 
ed Humphrey  Colquhoun,  an  authorised  trustee,  as  interim  re- 
ceiver of  the  property  of  the  debtors,  with  power  to  take  possession. 
After  Colquhoun  was  appointed  interim  receiver,  the  debtors, 
through  him,  made  a proposal  for  composition.  Notice  of  the 
application  for  approval  of  the  composition  was  made  returnable 
before  the  Registrar  on  the  9th  instant  and  adjourned  for  one 
week,  as  counsel  appearing  in  support  of  the  composition  was  not 
able  to  proceed  until  his  motion  for  directions  had  been  disposed 
of  by  the  Court.  The  reason  for  this  enlargement  is  stated  to  be 
.because  the  proposed  composition  is  intended  to  be  guaranteed 
by  a certain  individual  who  is  unwilling  to  give  the  required 
security  until  it  is  settled  whether  the  goods  in  question  belong  to 
the  debtors  or  to  the  Dennison  Company  Limited. 

On  the  motion  for  directions  coming  on  before  me,  I was 
asked  to  try  an  issue  as  to  whether  the  goods  in  question  were  the 
property  of  the  debtors  or  of  the  creditor  named.  Objection  was 
raised  by  counsel  representing  this  creditor  that  on  a motion 
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for  directions  by  a composition  trustee  there  is  no  power  in  the 
Court  to  try  and  determine  an  issue  as  to  the  ownership  of  pro- 
perty between  the  debtors  and  a creditor. 

It  was  stated  by  counsel  for  the  trustee  that  Mr.  Ballantyne, 
K.C.,  representing  the  Dennison  Company,  had  notified  the  rail- 
way company  to  stop  further  transit  of  the  goods  in  question,  and 
that  he  had  subsequently,  at  a meeting  of  creditors  held  for  the 
purpose  of  considering  the  composition,  stated  that  these  goods 
were  the  property  of  his  clients,  the  Dennison  Company. 

I do  not  see  what  jurisdiction  there  is  in  the  Court,  on  a 
motion  for  directions  made  by  a trustee  acting  under  a proposition 
for  composition,  where  the  'debtor  has  not  made  an  authorised 
assignment  nor  been  adjudicated  a bankrupt  under  a receiving 
order,  to  determine  the  ownership  of  property  in  dispute  between 
the  debtor  and  one  of  his  creditors.  If  the  trustee  had,  or  claimed 
to  have,  any  right  or  property  in  the  gpods  in  question,  his  right 
as  against  any  adverse  claimant  could  be  summarily  tried  and 
determined,  but  here  no  such  right  is  claimed. 

It  seems  to  me^  instead  of  this  being  a motion  for  directions, 
it  is  in  substance  a motion  for  an  adjudication  of  the  rights  of 
parties,  one  of  whom,  quoad  this  particular  question,  is  not  sub- 
ject to  bankruptcy  jurisdiction.  It  is  not  a case  for  interpleader, 
because  the  trustee  is  not  in  the  position  of  a stakeholder. 

There  can  be  no  question  that  a trustee  under  a composition, 
prior  to  an  authorised  assignment  or  an  adjudication  in  bankruptcy, 
and  prior  to  the  composition  being  approved  by  the  Court,  has  the 
right  to  apply  to  the  Court  for  directions  in  connection  with  the 
administration  of  the  estate;  but  that  does  not,  in  my  opinion, 
entitle  him,  prior  to  an  authorised  assignment  or  receiving  order 
being  made,  and  when  the  debtor  has  not  divested  himself,  nor 
the  Court  divested  him,  of  his  property,  to  bring  into  Court  parties 
who  may  or  may  not  be  held  entitled  to  certain  assets,  in  order  to 
determine  their  legal  rights. 

Counsel  for  the  trustee  under  the  composition  referred  to  sec. 
13  (15)  and  sec.  63  of  the  Bankruptcy  Act  as  giving  the  Court 
jurisdiction  on  a motion  such  as  this  to  determine  the  rights  of 
parties;  but,  in  my  opinion,  so  long  as  the  assets  of  the  debtor 
are  in  him,  there  is  no  jurisdiction  in  the  Court  to  adjudicate 
upon  the  rights  of  his  creditors  on  a motion  by  a composition 
trustee  for  directions. 

Counsel  for  the  trustee  also  referred  to  Re  McKay  (1921),  51 
O.L.R.  86,  2 C.B.R.  59,  but  the  facts  in  that  case  were  different. 
In  that  case  the  application  was  not  made  by  the  trustee,  but  by 
the  owner  of  the  leasehold  properties  of  the  debtor  in  which  the 
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trustee  was  interested.  The  trustee,  under  subsec.  5 of  sec.  52, 
had  elected  to  retain  the  properties  for  the  unexpired  term,  and 
the  question  before  the  Court  was  whether  or  not  the  trustee  had 
the  right  to  do  as  he  had  assumed  to  do,  and  the  Court  held  that 
he  had. 

An  application  for  directions  seems  to  import  an  application 
for  some  direction  of  the  Court  concerning  the  action  to  be  taken 
by  the  trustee  in  certain  specified  circumstances.  In  the  case 
before  me  no  direction  to  the  trustee  is  really  sought,  but  the 
Court  is  asked,  under  the  pretence  of  giving  the  trustee  directions 
to  adjudicate  in  a summary  way  upon  a point  in  dispute  between 
the  debtor  and  one  of  his  creditors,  and  there  is  nothing  in  the 
Bankruptcy  Act  authorising  the  Court  to  exercise  any  such  juris- 
diction. In  the  ordinary  course  of  the  Court  questions  as  to  the 
ownership  of  property  can  be  litigated  only  in  proceedings  wherein 
those  who  are  claimants  of  the  property  in  question  are  parties  to 
the  litigation. 

In  the  present  case  the  applicant  is  a person  claiming  no 
interest  in  the  property  in  dispute,  who  is  calling  upon  the  Court 
to  decide  the  question  which  of  two  other  persons  is  the  legal 
owner.  The  question  is  one  of  academic  interest,  and  the  Court 
does  not  adudicate  upon  merely  academic  questions.  If  the  Court 
had  jurisdiction  to  determine  summarily  the  ownership  of  the 
goods  in  question,  that  jurisdiction  would  have  to  be  invoked 
either  by  the  debtor  or  creditor  claiming  the  property,  but  the 
Bankruptcy  Act  appears  to  me  to  contain  no  provision  enabling 
either  of  them  to  take  summary  proceedings  for  that  purpose. 

The  motion  will  be  dismissed  without  costs,  as  the  point  deter- 
mined has  not  arisen  before  under  our  Act. 


[APPELLATE  DIVISION.] 

Smyth  v.  Donnelly. 

Solicitor — Bills  of  Costs — Action  to  Recover  Amount  of — Taxation  as 
against  Client — Services  Rendered  in  Criminal  Cause — Absence  of 
Tariff— Counsel  Fees — Services  as  Solicitor  and  Counsel — Solicitors 
Act,  R.S.O.  191 4,  ch.  159 — Quantum  Meruit — Reference  to  Officer  of 
Court  to  Fix  Remuneration  after  Taking  Evidence . 

Where  an  Ontario  solicitor  is  retained  and  performs  services  as  a solici- 
tor in  a criminal  matter,  he  does  so  as  an  officer  of  the  Supreme  Court 
of  Ontario,  and  his  bill  for  those  services  is  subject  to  taxation  under 
the  Solicitors  Act,  R.S.O.  1914,  ch.  159;  hut  it  is  doubtful,  notwith- 
standing the  decision  in  Re  C.  K.  d C.,  Solicitors  (1875),  6 P.R.  226, 
whether  a claim  by  a solicitor  who  is  also  a barrister  for  counsel 
fees  is  subject  to  taxation  under  the  Act. 

Review  of  the  authorities. 
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The  plaintiff,  a barrister  and  solicitor,  brought  this  action  to  recover 
from  bis  client  the  amounts  of  certain  bills  of  costs,  among  them  a 
bill  for  services  in  a criminal  cause;  no  distinction  was  made  in 
this  bill  between  services  rendered  as  a solicitor  and  those  rendered 
as  counsel: — 

Held,  that,  there  being  no  tariff  to  serve  as  a basis  for  taxation  as 
between  solicitor  and  client  in  criminal  matters,  the  remuneration 
must  be  fixed  as  upon  a quantum  meruit. 

An  order  having  been  made  referring  all  the  bills  to  taxation,  that 
order  was  varied  upon  appeal  by  directing  that  the  bill  for  services 
rendered  in  the  criminal  cause  be  referred  to  the  taxing  officer  to 
inquire  into  the  matter,  take  evidence  thereon,  and  report,  and  that 
his  findings  thereon  and  upon  the  taxation  of  the  other  bills  be  em- 
bodied in  one  report. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  of  the 
Supreme  Court  of  Ontario. 

May  29.  The  appeal  was  heard  by  Oede,  J.,  in  Chambers. 

J.  F . Boland , for  the  plaintiff. 

W.  A.  Henderson,  for  the  defendant. 

* 

June  16.  Orde,  J. : — By  the  endorsement  upon  the  writ  of 
summons  the  plaintiff  claims  to  recover  from  the  defendant  the  sum 
of  $1,082.17,  “ balance  of  account  for  work  done  and  services 
rendered  as  solicitor  and  counsel.”  The  defendant  filed  and  served 
an  affidavit  of  merits,  and  was  cross-examined  thereon. 

The  defendant  then  served  notice  of  a motion  before  the  Master 
for  an  order  that  the  bills  of  costs  in  question  be  referred  to  the 
proper  officer  for  taxation,  and  also  for  an  order  staying  the  action 
until  the  bills  were  taxed.  The  plaintiff  thereupon  served  notice 
of  a motion  before  the  Master  for  judgment  upon  the  defendant’s 
admissions. 

The  two  motions  were  disposed  of  together  by  the  Master,  who, 
by  an  order  dated  the  22nd  May,  1923,  directed  that  the  bills  of 
costs  be  referred  to  the  taxing  officer  at  Toronto  for  taxation  and 
that  the  taxing  officer  should  dispose  of  the  costs  of  the  action, 
of  the  two  motions  and  the  order  thereon,  and  of  the  taxation. 

The  plaintiff  now  appeals  from  the  Master’s  order,  upon  the 
ground  that  one  of  the  bills,  being  for  services  rendered  in  a crim- 
inal matter,  is  not  subject  to  taxation,  but  ought  to  be  dealt  with 
by  an  entirely  different  procedure. 

The  bills  sued  on  cover  services  rendered  in  a large  number 
of  different  matters.  The  bills  were  all  rendered  separately,  but 
on  the  same  day,  the  8th  February,  1923,  and  are  all  for  com- 
paratively small  amounts,  with  one  exception,  namely,  that  for 
services  rendered  to  the  defendant  in  connection  with  a criminal 
charge  laid  under  the  provisions  of  the  Criminal  Code.  The 
defendant  was  committed  for  trial,  but  upon  his  trial  was  acquitted. 
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The  services  include  instructions  and  retainer,  numerous  con- 
sultations with  the  defendant  and  others,  numerous  attendances 
at  the  police  court,  and  attendance  at  the  trial.  The  bill,  while 
setting  forth  in  detail  the  services  rendered  on  the  different  dates, 
charges  for  them  in  a lump  sum  of  $823,  upon  which  is  credited 
$125,  leaving  a balance  of  $698  unpaid  and  claimed  in  respect 
thereof. 

Counsel  for  the  plaintiff  says  that  a bill  for  services  in  a 
criminal  matter  is  not  subject  to  taxation  under  the  provisions 
of  the  Solicitors  Act,  R.S.O.  1914,,  ch.  159,  and  that  the  plaintiff 
is  entitled  to  judgment  for  whatever  sum  the  Court  declares  to  be 
proper  remuneration  for  the  services  rendered,  to  be  determined 
either  after  hearing  evidence  or  upon  reference  to  some  officer  of 
the  Court  (who  may  be  the  taxing  officer)  to  take  evidence  and 
to  fix  the  amount.  And  he  relies  on  the  cases  of  In  re  Richardson 
(1870),  3 Ch.  Chrs.  144;  Armour  v.  Kilmsr  (1897),  28  O.R.  618; 
and  O’Connor  v.  Gemmill  (1897),  29  O.R.  47. 

He  bases  his  contention  upon  the  broad  ground  that,  as  there 
is  no  tariff  of  costs  in  criminal  matters,  the  taxing  officer,  as  such, 
has  no  basis  upon  which  to  tax  the  bill  of  costs  of  a solicitor 
rendered  to  a client  in  a criminal  matter.  But,  as  I read  the 
authorities,' the  right  of  a client,  or  of  a solicitor,  to  a taxation  of 
the  bill,  does  not  depend  upon  the  existence  of  a tariff,  but  upon 
whether  or  not  the  client  employed  or  retained  the  solicitor  in  his 
professional  capacity  as  a solicitor,  and  the  services  were  per- 
formed in  that  capacity. 

The  judgment  of  the  late  Chancellor,  when  Master  in  Ordinary, 
in  the  case  In  re  Richardson , supra,  at  p.  146,  is  illuminating  on 
this  point,  and  at  p.  149  he  points  out  that  the  absence  of  a tariff 
for  conveyancing  matters  is  immaterial,  for  in  such  matters  the 
general  custom  and  practice  of  solicitors  would  be  the  guide  for 
the  taxing  officer. 

In  O’Connor  v.  Gemmill , supra,  it  was  held  by  a Divisional 
Court  that  the  solicitors  who  had  acted  as  such  in  the  Exchequer 
Court  of  Canada,  although  their  status  as  solicitors  in  that  Court 
depended  upon  their  status  as  solicitors  in  Ontario,  were  never- 
theless not  acting  as  Ontario  solicitors,  and  were  not  subject  to 
the  special  restrictions  and  rules  affecting  solicitors  under  the 
Ontario  Solicitors  Act.  As  solicitors  in  a Dominion  Court,  they 
were  “left  to  the  remedies  given  by  the  general  law,”  that  is, 
their  costs  were  not  subject  to  taxation  under  the  Solicitors  Act, 
but  were  to  be  recovered  upon  a quantum  meruit:  Boyd,  C.,  at 
pp.  55  and  56.  But  this  judgment  was  partly  reversed  in  the 
Court  of  Appeal  (1899),  26  A.R.  27,  and  the  question  as  to 
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Orde,  J.  whether  the  bill  of  costs  was  really  subject  to  taxation  or  not 
does  not  seem  to  have  been  clearly  determined. 

In  Armour  v.  Kilmer , supra,  the  point  really  determined  was 

v that  in  Ontario  a solicitor  retaining  counsel,  in  the  absence  of 
Donnelly.  some  agreement  to  the  contrary,  does  so  as  the  agent  of  the  client, 
who  alone  is  liable  to  counsel  for  the  payment  of  his  fees.  The 
late  Chancellor  points  out  there,  at  p.  621,  that,  as  a necessary 
consequence  of  the  omission  of  any  provision  in  the  Rules  of  the 
Supreme  Court  of  Canada  for  the  taxation  of  costs  as  between 
solicitor  and,  client,  counsel  seeking  to  enforce  recovery  of  fees 
for  proceedings  in  that  Court  must  resort  to  an  action  for  com- 
pensation, the  claim  resting  upon  a quantum  meruit , supported 
by  appropriate  evidence.  Whether  the  Chancellor  meant  by  this 
that  if  provision  had  been  made  for  taxation  of  costs  as  between 
solicitor  and  client,  the  fees  of  counsel  (as  distinguished  from 
those  of  a solicitor)  would  be  subject  to  taxation,  may  be  open  to 
question. 

I have  examined  several  cases  on  the  subject,  and  I must  con- 
fess that  the  farther  I go  the  more  bewildered  I become  as  to 
where  the  line  is  to  be  drawn  between  the  class  of  work  which  is 
subject  to  taxation  and  that  which  is  not.  I should  have  thought, 
for  example,  that  the  claim  of  a barrister  to  recover  counsel  fees 
was  not  subject  to  taxation,  because  counsel  fees  are  earned  solely 
in  the  capaciy  of  a barrister,  and  not  in  that  of  a solicitor,  and, 
except  where  they  are  taxed  in  a solicitor’s  bill  against  his  client 
as  a proper  disbursement  made  on  the  client’s  behalf,  could  not, 
in  the  very  nature  of  things,  be  subject  to  taxation  under  the 
Solicitors  Act.  But  I find  that  Blake,  V.-C.?  in  Re  C.  K.  & C., 
Solicitors  (1875),  6 P.R.  226,  upon  a summary  application,  re- 
ferred a bill  exclusively  for  counsel  fees  for  taxation. 

Now,  having  regard  to  what  the  late  Chancellor  said  in  In  re 
Richardson,  supra,  I should  have  assumed  that  where  an  Ontario 
solicitor  is  retained  and  performs  services  as  a solicitor  in  a 
criminal  matter  he  does  so  as  an  official  of  the  Supreme  Court  of 
Ontario.  While  criminal  procedure  is  regulated  by  a Dominion 
Act,  the  criminal  courts  of  the  Province  are  constituted  under 
provincial  authority,  and  solicitors  and  counsel  who  appear  in  the 
criminal  courts  of  this  Province  do  so  as  solicitors  and  barristers 
of  this  Province.  And  I can  see  no  reason  for  holding  that  the 
fees  for  services  rendered  by  a solicitor  as  such  in  a criminal 
matter  should  not  be  subject  to  taxation  under  the  Solicitors  Act. 
But  how  a claim  by  a solicitor  to  recover  counsel  fees  can  be 
subject  to  taxation  under  the  Solicitors  Act  puzzles  me,  notwith- 
standing the  ruling  in  Re  C.  K.  & C.  It  is  to  be  noted  that  the 
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Vice-Chancellor  had  some  doubt  as  to  the  soundness  of  his  own 
ruling,  for  which,  as  he  said,  there  was  then  no  precedent. 

There  seems  to  have  been  no  settled  rule  in  recent  years.  I 
have  been  referred  to  two  cases  involving  compensation  for  pro- 
fessional services  rendered  before  a police  magistrate  and  in  higher 
courts  in  criminal  matters.  In  one  case  the  trial  Judge  heard 
evidence  as  to  the  customary  charges  in  similar  cases,  and  in  the 
other  the  bill  was  referred  to  the  taxing  officer  for  taxation. 
Neither  case  is  reported,  and  the  course  adopted  in  each  case  may 
have  had  the  consent  of  both  parties,  so  that  they  afford  no  assist- 
ance. 

\When  the  person  employed  is  both  a barrister  and  a solicitor, 
it  must  necessarily  be  difficult,  and  perhaps  impossible,  to  deter- 
mine in  what  capacity  consultations  and  ordinary  attendances  are 
held  and  made.  When  he  appears  in  court  he  doubtless  does  so 
as  counsel.  In  the  present  case  no  distinction  is  made-  in  the  bill 
between  services  rendered  as  a solicitor  and  those  rendered  as 
counsel,  and  it  may  perhaps  be  open  to  Mr.  Smyth  to  contend 
that  all  his  services  in  the  criminal  proceedings  were  rendered  as 
a barrister  and  not  as  a solicitor.  Against  this  is  the  fact  that  he 
rendered  a bill  having  at  the  foot  the  words,  “ This  is  my  bill/5 
followed  by  his  signature,  as  is  customary  when  rendering  a 
solicitor’s  bill,  under  sec.  34  of  the  Solicitors  Act. 

While  I think  it  would  be  well  if  in  some  way  the  principles 
regulating  the  procedure  in  matters  of  this  kind  could  be  more 
satisfactorily  settled,  the  present  case  is  not  one  of  any  practical 
difficulty.  There  being  no  tariff  to  serve  as  a basis  for  taxation 
as  between  solicitor  and  client  in  criminal  matters,  the  remunera- 
tion of  the  plaintiff  must  be  fixed  as  upon  a quantum  meruit. 
For  that  purpose  the  parties  are  entitled  to  call  evidence,  whether 
the  costs  are  to  be  taxed,  or  to  be  fixed  by  means  of  a reference.  If 
the  latter  course  is  adopted  then  the  taxing  officer  is  the  proper 
official  to  whom  to  refer  the  matter. 

I think,  therefore,  in  order  to  avoid  any  doubt  as  to  the  proper 
procedure,  that  the  simplest  solution  of  the  problem  will  be  to  vary 
the  Master’s  order  by  ordering  that  the  bill  for  services  rendered 
in  the  case  of  Bex  v.  Donnelly  be  referred  to  the  taxing  officer  to 
inquire  into  the  matter,  take  evidence  thereon,  and  report,  and 
that  his  findings  thereon  and  upon  the  taxation  of  the  other  bills 
be  embodied  in  one  report,  and  that  he  shall  deal  with  and  dispose 
of  the  costs  of  this  application  and  order.  And,  to  remove  any 
doubt  as  to  the  effect  of  this  order,  it  ought  perhaps  to  be  made  an 
order  of  the  Court. 
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The  defendant  appealed  from  the  order  of  Orde,  J. 


September  21.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  and  Logie,  JJ. 

Henderson , for  the  appellant. 

Boland , for  the  plaintiff,  respondent. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs,  agreeing  with  the  decision  of  Orde,  J. 


[IN  CHAMBERS.] 

Trinity  College  v.  Leyinter. 

Discovery  — Examination  of  Officer  of  Plaintiff  Corporation  — Rule 
327  (2)  — University  — College  — Chancellor  of  University  — Action 
Relating  to  Matters  under  Management  of  Committee — Examina- 
tion of  Chancellor  as  Member  of  Committee — Solicitor — Privilege — 
Right  of  Examining  Party  to  Select  Officer  for  Examination. 

By  a statute  of  Trinity  College,  which  was  incorporated  in  1851  by  an 
Act  of  the  Legislature  of  the  Province  of  Canada,  and  had  the  powers 
of  a university  conferred  upon  it  by  royal  charter  in  1853,  the  man- 
agement of  the  lands  and  funds  of  the  corporation  is  entrusted  to  a 
committee,  which  consists  of  the  Chancellor  of  the  University  of 
Trinity  College  and  others.  This  action,  concerning  land,  was 
brought  in  the  name  of  “ Trinity  College,”  and  it  was  held,  that  the 
Chancellor  was,  as  a member  of  the  committee,  in  a position  analogous 
to  that  of  a director  of  a company,  and  was  an  officer  of  the  plaintiff 
corporation,  and  examinable  for  discovery  under  Rule  327(2). 
Powell-Rees  Limited  v.  Anglo-Canadian  Mortgage  Corporation  (1912), 
26  O.L.R.  490,  27  O.L.R.  274,  applied  and  followed. 

The  fact  that  the  Chancellor  was  a member  of  the  firm  of  solicitors 
acting  for  the  plaintiff  corporation  in  the  action  was  not  a reason 
for  refusing  to  allow  him  to  be  examined:  if  he  had,  as  solicitor, 
information  which  the  plaintiff  corporation  had  the  privilege  of  pre- 
venting him  from  disclosing,  the  privilege  could  be  exercised  when 
a question  was  put  as  to  something  which  he  had  learned  in  his  pro- 
fessional capacity. 

The  defendant  in  an  action  by  a corporation  has  the  right  to  select  the 
officer  of  the  corporation  whom  he  will  examine. 

Appeal  by  the  defendant  from  an  order  of  the  Master  of  the 
Supreme  Court  of  Ontario  setting  aside  an  appointment  for  the 
examination  of  John  A.  Worrell,  the  Chancellor  of  the  University 
of  Trinity  College,  as  an  officer  of  the  plaintiff  corporation. 

June  12.  The  appeal  was  heard  by  Rose,  J.,  in  Chambers. 

I.  Levinter , for  the  defendant. 

R.  H.  Sarikey , for  the  plaintiff  corporation. 

June  18.  Rose,  J. : — I agree  with  the  learned  Master  that 
Dr.  Worrell  is  an  officer  of  Trinity  College,  within  the  meaning 
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of  Rule  327(2).*  Trinity  College  was  incorporated  by  an 
Act  of  the  Legislature  of  the  Province  of  Canada,  passed  in  1851. 
In  1853,  by  royal  charter,  issued  “for  the  more  perfect  establish- 
ment of  the  said  college,  by  granting  to  it 99  certain  privileges,  it 
was  ordained  that  the  college  should  be  deemed  and  taken  to  be, 
and  should  have  and  enjoy  the  privileges  of,  a university,  and 
that  the  students  in  the  said  college  should  have  liberty  and  faculty 
of  taking  certain  degrees.  And  it  was  further  directed  and 
ordered  ( inter  alia)  that  there  should  be  a chancellor  of  the 
university  to  be  chosen  under  such  rules  and  regulations  as  the 
college  council  should,  by  their  statutes,  rules  or  ordinances, 
appoint.  Dr.  Worrell  is  the  present  chancellor. 

Lands  are  held  and  managed  in  the  name  of  the  college,  and  in 
this  action,  which  concerns  land,  the  plaintiff  is  named  Trinity 
College.  The  chaincell  or  is  admittedly  an  “ officer 99  of  the 
university,  but  it  is  contended  that  there  are  two  distinct  corpora- 
tions, the  university  and  the  college,  and  that  he  is  not  necessarily 
an  officer  of  the  college.  This  idea  of  two  corporations  is  difficult 
to  grasp,  when  one  has  in  mind  that  what  the  royal  charter  pro- 
fesses to  do  is  to  ordain  that  the  college  shall  be  deemed  and 
taken  to  be  a university.  It  seems  to  me  to  be  more  correct  to 
say  that  the  corporation,  created  by  the  Act,  and  by  the  Act  given 
power  to  exercise  the  functions  of  a college,  was  by  the  charter 
given  power  to  exercise  also  the  functions  of  a university.  But  I 
agree  with  the  learned  Master  that  it  is  not  necessary  to  decide 
whether  there  are  two  corporations  or  only  one,  or  whether  an 
officer  of  the  corporation  in  its  capacity  as  a university  would  be, 
for  the  purposes  of  Rule  327(2),  its  officer  in  its  capacity  as  a 
college;  for,  even  if  there  are  two  corporations,  I think  Dr.  Worrell 
is  an  officer  of  that  one  of  them  whch  is  named  as  plaintiff  in  this 
case. 

By  a statute  of  Trinity  College,  the  management  of  the  lands 
and  funds  of  the  corporation  is  entrusted  to  the  land  and  finance 
committee,  which  consists  of  the  chancellor  and  some  others  named 
in  the  statute  and  eight  elected  members  of  the  corporation.  As 
the  chancellor  is  named  first,  and  has  presided  at  meetings,  the 
Master  assumes  that  he  is  the  chairman  of  the  committee.  Prob- 
ably he  is;  but,  in  my  opinion,  it  is  enough  to  find  that  he  is  a 

*(2)  In  the  case  of  a corporation  any  officer  or  servant  of  such  cor- 
poration may,  without  order,  be  orally  examined  before  the  trial 
touching  the  matters  in  question  by  any  party  adverse  in  interest  to 
the  corporation,  and  may  be  compelled  to  attend  and  testify  in  the 
same  manner  and  upon  the  same  terms  and  subject  to  the  same  rules 
of  examination  as  a witness  except  as  hereinafter  provided;  but  such 
examination  shall  not  be  used  as  evidence  at  the  trial. 
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member  of  the  committee,  for  as  to  such  matters  as  are  in  question 
in  this  action  the  committee  seems  to  stand  in  relation  to  the  cor- 
poration (as  a college)  in  a position  quite  analogous  to  that  in 
which  a board  of  directors  stands  to  a company,  and  it  was  decided 
in  Powell-Rees  Limited  v.  Anglo-Canadian  Mortgage  Corporation 
(1912),  26  O.L.R.  490,  27  O.L.R.  274,  that  a director  was  an 
officer  within  the  meaning  of  Rule  902  of  the  Consolidated  Rules 
of  1897  (the  present  Rule  581)*,  and  that  case  seems  to  me  to  be 
quite  indistinguishable.  Even  if  Dr.  Worrell  is  primarily  an 
officer  of  a corporation  which  is  not  here  plaintiff,  the  corporation 
which  is  here  plaintiff  has  chosen  to  make  him  a member  of  the 
board  which  (as  regards  its  lands)  corresponds  with  what  in  the 
ease  of  an  ordinary  corporation  would  be  called  its  board  of  direc- 
tors— and  as  a member  of  that  board  he  is  its  “ officer  ” within  the 
meaning  of  the  Rule. 

The  learned  Master  set  aside  the  appointment  because  Dr. 
Worrell  is  a member  of  the  firm  of  solicitors  acting  for  the  plaintiff 
corporation  in  this  case,  and  he  thought  the  plaintiff  corporation 
had  a privilege  to  object  to  the  examination  of  one  of  its  solicitors 
— also  that  the  defendant  had  not  a right  to  select  one  out  of  a 
number  of  officers,  and  insist  upon  examining  him,  rather  than 
another  officer  suggested  by  the  plaintiff  corporation.  As  to  this, 
with  respect,  I disagree.  If  Dr.  Worrell  has  information,  as 
solicitor,  which  the  plaintiff  corporation  has  the  privilege  of  pre- 
venting him  from  disclosing,  the  privilege  can  be  exercised  when 
a question  is  put  as  to  something  which  the  witness  has  learned 
in  his  professional  capacity.  But  it  cannot  be  said  in  advance 
that,  because  the  witness  may  have  certain  information  which  he 
has  no  right  to  disclose,  he  cannot  be  examined  at  all.  I think 
the  defendant  has  the  right  to  select  the  officer  whom  he  will 
examine.  If  the  plaintiff  corporation  tells  him  that  he  is  making 
a mistake,  and  that  he  could  get  fuller  information  from  another 
officer  suggested  by  it,  and  he  persists  in  his  choice,  and  on  the 
examination  finds  that  he  has  not  got  the  right  man,  he  will  per- 
haps be  in  difficulty  as  regards  obtaining  leave  to  examine  a second 
officer.  But  that  is  his  look-out ; for  some  reason  he  desires  to 
examine  the  chancellor,  and  I think  he  is  entitled  to  do  so. 

The  appeal  will  therefore  be  allowed,  with  costs  to  the  defend- 
ant in  any  event  in  the  cause,  here  and  below. 

* Relating  to  the  examination  of  an  officer  of  a jugment  debtor  cor- 
poration. 
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[IN  BANKRUPTCY.] 

Re  Canadian  Hart  Products  Limited. 

Bankruptcy  — Authorised  Assignment  by  Incorporated  Manufacturing 
Company — Securities  Taken  by  Bank  under  sec.  88  of  the  Bank  Act 
for  Present  Advances — Lien-agreement — Provisions  of — Effect  of 
sec.  90  of  Bank  Act  and  of  subsec.  3 of  sec.  88 — Moneys  Received  by 
Trustee — Property  Held  by  Company  in  Trust  for  Bank — Bank- 
ruptcy Act,  sec.  25 — Identification  of  Goods  Covered  by  Liens. 

/ | ' * 

The  debtor  company  carried  on  a manufacturing  business',  and  was  a 
•customer  of  the  R.  bank.  In  October,  1920,  and  November,  1921,  the 
company  made  general  assignments  of  its  book-debts  to  the  bank, 
and  in  February,  1922,  and  February,  1923,  executed  in  favour  of  the 
bank  two  documents,  in  the  usual  form  of  securities  under  sec.  88  of 
the  Bank  Act,  giving  the  bank  liens  by  way  of  security  upon  all  goods 
in  the  company’s  factory,  manufactured  and  in  course  of  manufac- 
ture, etc.  On  the  3rd  March,  1923,  the  company  made  an  authorised 
assignment  under  the  Bankruptcy  Act.  The  trustee  collected  moneys 
from  customers  of  the  company,  and  the  bank  claimed  these  moneys 
and  any  others  that  should  in  future  be  paid  to  the  trustee,  basing 
its  claim  on  the  liens  created  by  the  lien-agreements1  last  referred  to, 
and  not  upon  the  general  assignments.  Paragraph  5 of  each  of  the 
lien-agreements  provided  that,  if  the  company  should  sell  the  goods, 
the  proceeds  of  the  sales  and  the  indebtedness  of  any  purchaser  in 
connection  with  the  sales  should  be  the  property  of  the  bank  and  be 
held  by  the  company  in  trust  for  the  bank.  It  was  admitted  that 
those  securities  were  not  taken  for  past-due  advances.  The  trustee 
contended  that  para.  5 was  not  authorised  by  sec.  88  of  the  Bank 
Act:  — 

Held,  that  sec.  88  should  be  read  subject  to  sec.  90;  and  para.  5 of  the 
agreement,  whilst  it  expands  sec.  88  in  securing  to  the  bank  a 
general  assignment  of  the  cash,  securities,  and  book-debts  after  the 
manufactured  product  has  been  sold,  was  within  the  powers  of  the 
bank. 

Meaning  and  construction  of  sec.  88. 

All  the  cash,  book-accounts,  and  securities  in  the  hands  of  the  company 
on  the  date  of  the  assignment  (subject  to  identification  as  being 
received  for  goods  covered  by  the  liens  as  authorised  by  subsec.  3 of 
sec.  88)  for  goods  sold  other  than  substituted  goods,  were  clothed 
with  a trust,  and  under  sec.  25  of  the  Bankruptcy  Act  did  not  pass 
to  the  trustee. 

Motion  by  the  trustee  in  bankruptcy  of  the  estate  of  the  above- 
named  company  to  set  aside  two  general  assignments  of  book- 
debts  by  the  company  to  the  Royal  Bank  of  Canada,  dated  respect- 
ively the  27th  October,  1920,  and  the  25th  November,  1921. 

May  31.  The  motion  was  heard  by  Fisher,  J.,  in  Chambers. 
C.  V.  Langs , for  the  trustee. 

Waldon'Lawr,  for  the  bank. 

June  20.  Fisher,  J. : — On  the  argument  before  me  counsel 
for  the  bank  admitted  that  it  was  making  no  claim  to  the  book- 
debts  under  these  general  assignments,  but  submitted  that  the 
bank  was  entitled,  under  the  securities  it  held,  to  all  moneys  and 
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securities  for  moneys  in  the  possession  of  the  trustee,  and  also  to 
any  book-debts  identified  with  goods  sold  subject  to  their  securities, 
and  the  bank  also  asked  that  if  it  should  be  held  that  the  moneys 
received  by  the  trustee  are  the  property  of  the  bank,  the  Court 
should  make  an  order  on  this  motion  for  payment  over  by  the 
trustee  to  the  bank.  To  this  there  is  no  objection. 

The  company,  incorporated  under  the  Ontario  Companies  Act, 
carried  on  business  in  Hamilton  as  manufacturers  of  abrasive, 
silicate,  and  vitrified  wheels  and  machinery.  The  company  trans- 
acted its  banking  business  with  the  Royal  Bank.  On  the  3rd 
March,  1923,  an  authorised  assignment  was  made  to  John  James 
Conway.  Since  the  assignment  the  trustee  has  collected  about 
$4,164  of  moneys  from  customers  of  the  company,  and  the  bank 
claims  these  moneys  and  any  other  moneys  not  yet  paid  or  due 
from  the  customers  and  which  may  in  the  future  be  paid  to  the 
trustee. 

The  bank  bases  its  claim  to  ownership  of  these  moneys  and 
book-accounts  on  liens  given  by  the  company  to  the  bank  under 
sec.  88  of  the  Bank  Act,  for  advances  made  to  the  company  from 
time  to  time. 

It  appears  that  the  company,  on  the  23rd  February,  1922, 
made  application  to  the  bank  for  a line  of  credit  in  the  sum  of 
$32,500 ; this  credit  was  for  a period  of  12  months.  On  the  22nd 
April,  1922,  a further  application  for  $5,000  was  made,  covering 
a period  of  12  months,  and  on  the  23rd  February,  1923,  for  $37,500, 
during  a period  of  12  months,  and  on  these  dates  the  company 
executed  and  delivered  to  the  bank  the  usual  security  under  sec.  88 
of  the  Bank  Act,  on:— 

“Emery,  corundum  and  other  abrasive  and  castings  used  in 
the  manufacture  of  abrasive,  silicate,  and  vitrified  wheels  and  ma- 
chinery, manufactured  and  in  course  of  manufacture,  and  all  other 
goods  of  every  nature  and  kind  which  enter  into  the  manufacture 
of  wheels  and  machinery,  including  coal,  which  are  now  owned 
or  which  may  be  owned  by  the  undersigned  from  time  to  time 
while  any  advances  made  under  this  credit  remain  unpaid,  and 
which  are  now  or  may  hereafter  be  in  our  factory,  situate  at  800 
Burlington  street  east,  Hamilton,  Ont.” 

One  of  the  paragraphs  of  this  security  reads  as  follows: — 

“This  undertaking  is  to  apply  to  all  advances  made  to  the 
undersigned  under  the  said  line  of  credit,  the  intention  being  that 
all  said  goods  which  the  undersigned  may  from  time  to  time  have 
in  said  place  or  places  shall  from  time  to  time  be  assigned  and 
further  assigned  as  often  as  required  to  the  bank  under  section  88, 
as  security  for  all  advances,  and  that  all  bills  of  lading  or  ware- 
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house  receipts  covering  goods  of  the  above  kinds  which  the  under- 
signed may  receive  from  time  to  time  shall  be  given  to  the  bank 
as  such  security,  and  that  no  security  taken  shall  be  merged  in 
any  subsequent  security,  or  be  taken  to  be  substituted  for  any 
former  security.” 

The  company  also  executed  and  delivered  to  the  bank,  at  the 
same  time  as  they  delivered  the  assignments  under  sec.  88  referred 
to,  agreements  in  relation  to  the  advances  and  securities  held  there- 
for. The  company  also  gave  to  the  bank  their  promissory  notes 
for  the  advances  made  under  sec.  88  from  time  to  time,  as  required 
in  their  business.  On  the  27th  October,  1920,  and  25th  November, 
1921,  the  bank  obtained  from  the  company  general  assignments 
of  all  their  book-debts. 

All  these  securities  are  produced  and  marked  as  exhibits  to  the 
affidavit  of  George  Brownlee,  manager  of  the  Bank  of  Hamilton. 
According  to  his  affidavit,  the  total  amount  of  the  bank’s  advances 
in  respect  of  which  they  hold  security  under  sec.  88  and  unpaid  is 
$37,500  and  interest. 

The  bank  claims,  as  I have  stated,  that  all  moneys  received 
and  to  be  received  by  the  trustee,  being  the  proceeds  of  the  sale 
of  the  products,  goods,  wares  and  merchandise,  are  the  property  of 
the  bank  irrespective  of  the  general  assignment  of  book-debts,  and 
that  all  moneys  received  by  the  trustee  from  the  sale  of  these  goods 
were  collected  by  the  trustee  as  agent  for  the  bank,  and  that  he 
holds  the  moneys,  securities  for  money,  and  book-debts,  in  trust 
for  the  bank;  that  sec.  25*  of  the  Bankruptcy  Act  applies,  as 
these  moneys  and  securities  and  book-debts,  being  trust  property, 
did  not  pass  to  the  authorised  trustee  under  the  assignment. 

Paragraph  5 of  the  agreement  referred  to,  given  at  the  time 
of  the  assignment  under  sec.  88,  reads  as  follows  : — 

“ If  the  customer  shall  sell  the  goods  or  any  part  thereof,  the 
proceeds  of  any  such  sale,  including  cash,  bills,  notes,  evidences 
of  title  and  securities,  and  the  indebtedness  of  any  purchaser  in 
connection  with  such  sales , shall  be  the  property  of  the  bank,  and 
until  so  paid  or  transferred  to  be  held  by  the  customer  in  trust 
for  the  bank;  execution  by  the  customer  and  acceptance  by  the 
bank  of  an  assignment  of  book-debts  shall  be  deemed  to  be  in  fur- 
therance of  this  declaration,  and  not  an  acknowledgment  by  the 
bank  of  any  right  or  title  on  the  part  of  the  customer  to  such 
book-debts.” 

Counsel  for  the  trustee  submits  that  sec.  88  of  the  Bank  Act 
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does  not  provide  for  the  special  agreement  and  clause  5 thereof; 
that  the  company  sold  the  goods  manufactured  in  the  ordinary 
course  of  business,  deposited  the  funds  to  their  own  credit  in  the 
Royal  Bank,  and  checked  out  moneys  from  that  account  to  the 
different  persons  they  were  indebted  to  in  the  ordinary  course  of 
business ; that  the  bank  at  no  time  prior  to  the  assignment  assumed 
to  take  possession  of  the  goods,  and  that  the  bank  is  not  entitled 
to  the  proceeds  of  or  securities  for  any  sales,  prior  to  the  authorised 
assignment,  of  goods  covered  by  the  bankas  lien. 

It  is  admitted  that  the  securities  held  by  the  bank  under  sec.  88 
were  not  taken  for  past-due  advances.- 

Section  88  of  the  Bank  Act,  1913,  3 & 4 Geo.  V.  oh.  9,  reads  as 
follows : — 

88.  The  bank  may  lend  money  to  any  wholesale  purchaser  or 
shipper  of  or  dealer  in  products  of  agriculture,  the  forest,  quarry 
and  mine,  or  the  sea,  lakes  and  rivers,  or  tq  any  wholesale  purchaser 
or  shipper  of  or  dealer  in  live  stock  or  dead  stock  or  the  products 
thereof,  upon  the  security  of  such  products,  or  of  such  live  stock 
or  dead  stock  and  the  products  thereof. 


3.  The  bank  may  lend  money  to  any  person  engaged  in  business 
as  a wholesale  manufacturer  of  any  goods,  wares  and  merchandise, 
upon  the  security  of  the  goods,  wares  and  merchandise  manu- 
factured by  him,  or  procured  for  such  manufacture. 

4.  If,  with  the  consent  of  the  bank,  the  products,  goods,  wares 
and  merchandise,  live  stock  or  dead  stock  or  the  products  thereof, 
upon  the  security  of  which  money  has  been  loaned  under  the 
authority  of  this  section,  are  removed  and  other  products,  goods, 
wares  and  merchandise,  live  stock  or  dead  stock,  or  the  products 
thereof  of  substantially  the  same  character  are  respectively  substi- 
tuted therefor,  then  to  the  extent  of  the  value  of  the  products, 
goods,  wares  and  merchandise,  or  live  stock  or  dead  stock  or  the  pro- 
ducts thereof  so  removed,  the  products,  goods,  wares  and  merchan- 
dise, live  stock  or  dead  stock  or  the  products  thereof  so  substituted, 
shall  be  covered  by  such  security  as  is  originally  covered  thereby; 
but  failure  to  obtain  the  consent  of  the  bank  to  any  such  substitu- 
tion shall  not  affect  the  validity  of  the  security  either  as  respects 
any  products,  goods,  wares  and  merchandise,  or  live  stock  or  dead 
stock  or  the  products  thereof  actually  substituted  as  aforesaid  or 
in  any  other  particular. 

5.  Any  such  security,  as  mentioned  in  the  foregoing  provisions 
of  this  section,  may  be  given  by  the  owner  of  the  said  products, 
goods,  wares  and  merchandise,  stock  or  products  thereof,  or  grain. 
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6.  The  security  may  be  taken  in  the  form  set  forth  in  Schedule 
C to  this  Act,  or  to  the  like  effect. 

7.  The  bank  shall,  by  virtue  of  such  security,  acquire  the  same 
rights  and  powers  in  respect  of  the  products,  goods,  wares  and 
merchandise,  stock  or  products  thereof,  or  grain  covered  thereby 
as  if  it  had  acquired  the  same  by  virtue  of  a warehouse  receipt ; . . . 

Subsection  3,  it  seems  to  me,  clearly  refers  to  goods,  etc., 
already  manufactured  and  goods  procured  for  such  manufacture 
which  are,  at  the  time  the  security  is  given,  in  the  possession  of 
the  manufacturer  for  the  purpose  of  being  manufactured  into  a 
finished  product. 

The  effect  of  sec.  88  is  to  assign  the  property  in  the  goods  to 
the  bank  without  actual  delivery  and  to  give  to  the  bank  as  com- 
plete control  thereof  as  if  it  held  warehouse  receipts  respecting 
the  goods,  etc.  Parliament  evidently  intended  by  this  enactment 
to  secure  a bank  for  advances  made  (as  in  this  case)  to  a manu- 
facturer in  order  to  enable  him,  after  he  purchases  the  raw  ma- 
terial, to  manufacture  it  into  a finished  product  and  ready  for  the 
market,  on  the  goods  actually  purchased  as  well  as  on  the  manu- 
factured product. 

Paragraph  .5  of  the  agreement,  whilst  it  expands  sec.  88  in 
securing  to  the  bank  a general  assignment  of  the  cash,  securities, 
and  book-debts  received  by  a debtor-company  after  the  manufac- 
tured product  has  been  sold,  seems  to  me  to  be  within  the  powers 
of  the  bank,  as  sec.  88  must  be  read  subject  to  sec.  90.  Section  90 
of  the  Act  reads  as  follows : — 

“ The  bank  shall  not  acquire  or  hold  any  warehouse  receipt  or 
bill  of  lading,  or  any  such  security  as  aforesaid,  to  secure  the 
payment  of  any  bill,  note,  debt  or  liability,  unless  such  bill,  note, 
debt  or  liability  is  negotiated  or  contracted,  (a)  at  the  time  of 
the  acquisition  thereof  by  the  bank;  or  (b)  upon  the  written 
promise  or  agreement  that  such  warehouse  receipt  or  bill  of  lading 
or  security  would  be  given  to  the  bank” 

In  this  case  the  bank,  no  doubt,  made  advances  under  subsec. 
3 of  sec.  88  of  the  Act.  This  subsection  does  not  extend  the 
security  to  goods  “ substituted  ” for  the  actual  goods  upon  which 
‘the  advances  were  made.  It  will  be  seen,  on  referring  to  the 
assignments  held  by  the  bank  in  this  case,  that  they  include  “ goods 
which  are  now  owned  or  which  may  be  owned  by  the  undersigned 
from  time  to  time  while  any  advances  may  under  this  credit  remain 
unpaid  and  which  are  now  or  may  hereafter  be  in  our  factory 
situate  at  800  Burlington  street  east,  Hamilton,  Ontario,”  and  in 
the  last  paragraph  the  assignment  refers  to  and  includes  “ all  said 
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goods  which  the  undersigned  may  from  time  to  time  have  in  said 
place  or  places.” 

Subsection  4 only  permits  advances  made  on  the  personal 
property  described  in  the  preceding  paragraph  of  sec.  88  on  the 
goods,  etc.,  and  substituted  goods,  etc.  It.  therefore  follows  that, 
if  the  trustee,  at  the  time  of  the  authorised  assignment,  is  in  pos- 
session of  substituted  goods  or  book-accounts  for  or  securities 
obtained  as  the  result  of  sales  of  substituted  goods  or  cash  received 
from  sale  of  substituted  goods,  the  bank  is  not  entitled  to  any 
claim  thereto  as  against  the  trustee.  The  onus  is  oh  the  bank 
to  establish  and  identify  the  cash,  book-accounts,  and  securities 
from'  the  sales  of  goods,  etc.,  covered  by  their  security. 

In  my  opinion,  the  liens  obtained  by  the  bank  under  sec.  88 
entitle  the  bank  to  the  ownership  thereof,  subject  to  redemption 
by  the  pledgor  or  his  assignee  or  trustee,  and  upon  default  at  any 
time  the  bank  is  entitled  to  recover  possession  of  the  goods  covered 
by  its  liens,  either  before  or  after  an  authorised  assignment,  subject 
of  course  to  the  goods,  etc.,  being  identified  as  covered  by  the 
bank’s  lien.  In  the  present  case  the  bank  permitted  the  company 
during  all  the  time  the  liens  were  current,  and  prior  to  the  author- 
ised assignment,  to  conduct  their  business  without  any  interfer- 
ence. The  company  were  not  restricted  either  in  the  manufacture 
or  sale  of  the  manufactured  product.  They  had  a free  license 
from  the  bank  to  carry  on  their  business  in  the  ordinary  course, 
receiving  moneys,  securities,  and  book-accounts,  depositing  these 
moneys  to  their  own  credit  in  the  bank,  and  the  bank  paying  from 
time  to  time  the  cheques  of  the  company  and  accepting  cheques 
from  the  company  in  payment  or  on  account  of  the  advances  made 
by  the  bank  to  the  company. 

It  therefore  appears  to  me  that,  upon  the  authorised  assign- 
ment taking  place,  the  bank  was  entitled  only  to  possession  as 
against  the  trustee  of  all  goods  upon  which  it  was  legally  entitled 
to  take  a lien  and  could  identify;  also  to  any  book-accounts  or 
securities  in  the  possession  of  the  trustee  identified  as  being 
accounts  or  securities  for  goods  sold  covered  by  the  bank’s  lien.- 

I was  not  referred  on  the  argument  to  any  case  dealing  with 
this  section,  nor  have  I been  able  to  find  any.  It  was  held  in 
Re  Goodf allow.  Traders  Bank  v.  Goodfallow  (1890),  19  O.R.  299, 
that  a bank  was  entitled,  on  a warehouse  receipt  given  as  security 
for  advances  on  some  wheat  and  its  product,  to  claipa  the  proceeds 
after  the  wheat  had  been  converted  into  flour,  as  against  the  admin- 
istrator of  the  borrower  from  the  bank. 

Royal  Bank  of  Canada  v.  Eastern  Trust  Co.,  [1923]  S.C.R. 
177,  referred  to  by  counsel  for  the  trustee,  and  which  decided  that 
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every  general  assignment  of  book-debts,  in  so  far  as  they  remain 
unpaid  at  the  date  of  the  assignment,  is  void  as  against  the  trustee 
in  bankruptcy,  does  not  apply,  as  in  that, case  the  bank  did  not 
hold  an  assignment  under  sec.  88  of  the  Act,  or  the  agreement 
referred  to. 

There  will  be  judgment  in  favour  of  the  trustee,  declaring  the 
formal  assignments  of  book-debts,  dated  the  27th  October,  1920, 
and  25th  November,  1921,  null  and  void  as  against  the  trustee; 
judgment  in  favour  of  the  bank,  declaring  it  entitled  to  all  cash 
realised  from  the  sale  of  goods  covered  by  the  bank’s  lien  received 
by  the  trustee  and  to  any  book-accounts  for  or  securities  given  on 
the  sale  of  goods  covered  by  the  bank’s  lien,  subject  to  the  bank 
identifying  the  cash,  book-accounts,  or  securities  as  being  received 
by  the  trustee  for  goods  covered  by  the  bank’s  lien,  as  authorised 
under  subsec.  3 of  sec.  88  of  the  Act.  All  the  cash,  book-accounts, 
and  securities  in  the  hands  of  the  company  on  the  date  of  the 
assignment,  for  goods  sold  other  than  substituted  goods,  were 
clothed  with  a trust,  and  under  sec.  25  of  the  Bankruptcy  Act 
did  not  pass  to  the  trustee  in  bankruptcy. 

If  necessary,  there  will  be  a reference  to  the  Local  Master  of 
the  Supreme  Lourt  at  Hamilton  for  the  purpose  of  taking  evidence 
to  identify  the  cash,  book-accounts,  and  securities. 

Costs  out  of  the  estate ; those  of  the  trustee  as  between  solicitor 
and  client. 


[APPELLATE  DIVISION.] 

Ontario  Metal  Products  Co.  Limited  v.  Mutual  Life  Insur- 
ance Co.  of  New  York. 

Insurance  {Life)  — Misrepresentation  and  Concealment  in  Answers  to 
Questions  in  Application — Materiality — Evidence — Finding  of  Trial 
Judge — Reversal  on  Appeal — Dominion  Insurance  Act,  R.S:C.  1906, 
ch.  34,  secs.  71,  7 2‘ — Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec. 
156{1)  ,{3)  ,{5)  ,(6) — Fraud — Dismissal  of  Action  on  Policy. 

The  defendants,  on  the  13th  December,  1918,  issued  a policy  on  the  life 
of  S.  for  $50,000,  payable  to  the  plaintiff  company  (of  which  the  plain- 
tiff was  the  president  and  the  principal  shareholder)  if  S.  should  die 
at  any  time  within  fifteen  years  of  the  date  of  the  policy.  S.  died  of 
cancer  on  the  20th  April,  1920.  The  defendants  resisted  payment  on 
the  ground,  inter  alia,  that  S.,  at  the  time  he  applied  for  the  insur- 
ance, fraudulently,  for  the  purpose  of  inducing  the  issue  of  the  policy, 
concealed  certain  facts  and  made  false  answers  to  questions  put  to 
him.  The  questions  and  answers  were  in  the  section  of  the  applica- 
tion headed  “ Statements  to  Medical  Examiner,”  and  the  answers 
which  were  alleged  to  be  false  were  to  the  effect  that  S.  had  not  con- 
sulted, been  prescribed  for  or  treated  by  any  physician  during  the  five 
years  preceding  the  application,  and  that  he  had  had  certain  specific 
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illnesses,  diseases,  injuries,  or  operations,  since  childhood,  and  no 
others,  whereas  in  fact  he  had  during  the  five  years  been  prescribed 
for  and  treated  by  a physician  on  many  occasions  during  the  five 
years.  This  physician  testified  that  S.  was  “ nervous,  run-down,  and 
somewhat  anaemic,”  and  that  the  treatment  which  was  given  consisted 
of  a series  of  hypodermic  injections  of  a compound  in  the  nature  of 
a tonic.  The  statements  to  the  medical  examiner  were  in  the  latter’s 
own  language,  but  S.  certified,  by  his  signature  thereunder,  that  the 
statements  and  answers  had  been  read  to  him,  and  were  fully  and 
correctly  recorded  by  the  medical  examiner:  — 

Held  (Meredith,  C.J.C.Ps  dissenting),  that  material  misrepresentation 
and  concealment  were  proved;  and  the  plaintiff’s  action  on  the  policy 
failed. 

Held,  also,  that,  if  it  were  necessary  to  establish  fraud,  it  had  been 
established. 

The  Dominion  Insurance  Act,  ILS.C.  1906,  ch.  34,  secs.  71  and  72,  and 
the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  156(1),  (3),  (5), 
(6) — subsec.  5 being  amended  by  (1915)  5 Geo.  V.  ch.  20,  sec.  19 — 
considered. 

Selick  v.  New  York  Life  Insurance  Co.  (1920),  48  O.L.R.  416,  referred  to. 

Judgment  of  Magee,  J.A.,  the  trial  Judge,  reversed. 


Action  upon  a policy  of  life  insurance,  tried  by  Magee,  J.A., 
without  a jury,  at  a Toronto  sittings. 


R.  S.  Robertson , K.C.,  and  Lionel  Davis,  for  the  plaintiff 
company. 

Frank  Arnoldi , K.C.,  and  I.  F.  Hellmuth , K.C.,  for  the  de- 
fendant company. 


April  2.  Magee,  J.A. : — The  plaintiff  company,  having  their 
head  office  in  Toronto,  claim  the  amount  of  an  insurance  policy 
issued  by  the  defendant  company  on  the  life  of  Frederick  Joseph 
Schuch,  payable  to  the  plaintiff  company.  The  defendant  com- 
pany allege  concealment  and  misrepresentation  of  facts  by  Schuch 
relative  to  his  health,  in  his  application,  which  they  say  was  the 
basis  of  the  contract,  and  they  allege  that  the  premium  was  not 
paid  nor  the  policy  delivered  during  his  good  health,  and  they 
bring  into  Court  the  premiums  received  by  them.  No  question  of 
insurable  interest  or  its  value  is  raised. 

Mr.  Schuch  is  said  to  have  been  chief  proprietor  and  president 
of  the  plaintiff  company,  which,  in  December,  1918,  an  inspector 
of  the  defendant  company,  after  making  inquiries,  reported  to  the 
latter  as  profitable,  and  Mr.  Schuch  himself  was  reported  by  the 
inspector  as  making  money  fast  and  with  an  income  of  about 
$25,000  per  annum.  Mr.  Schuch  is  described  as  a tall,  rather  thin, 
spare,  swarthy,  sallow  man,  active  in  business,  closely  attentive 
to  it  and  hard-working,  and  inclined  to  interest  himself  unneces- 
sarily even  in  the  work  of  others ; perhaps  fussy  and  apt  to  sample 
any  patent  medicine  which  might  possibly  be  in  his  home.  During 
late  war  years  of  1916,  1917,  and  1918,  the  plaintiff  company  had 
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munition  contracts  outside  their  usual  business  and  requiring  extra 
attention  by  him. 

Before  1915  we  do  not  hear  of  any  illness  other  than  what  he 
mentioned  in  his  application  for  insurance,  namely,  smallpox, 
typhoid,  hernia,  and  trivial  ailments  at  various  times  since  child- 
hood. In  February  of  that  year  his  wife  had  an  attack  of  bron- 
chitis, and  Dr.  Fierheller,  of  Toronto,  was  called  in.  As  part  of 
his  treatment  he  prescribed  for  her  a mixture  of  iron,  arsenic,  and 
strychnine,  which  was  administered  by  hypodermic  injections. 
While  he  was  attending  his  wife,  the  doctor  was  also  consulted  in 
March  by  Mr.  Schuch,  and  prescribed  the  same  mixture  for  him, 
and  it  was  administered  in  the  same  way.  The  doctor  says,  and 
other  physicians ' agree,  that  it  was  in  fact  a tonic.  It  is  the 
common  testimony  of  nearly  all  the  physicians  that  no  significance 
attaches  to  the  fact  of  the  medicine  being  injected  instead  of  being 
taken  orally,  it  being  much  a matter  of  choice  of  the  patient. 

Dr.  Fierheller  says  that  Schuch  complained  of  being  nervous 
and  run-down — that  he  looked  pale  and  in  what  is  loosely  called 
an  anaemic  condition — but  he  would  not  consider  that  he  had 
anaemia.  The  medicine  was  not  a specific  for  anaemia,  but  a com- 
mon prescription  for  people  who  are  nervous  and  run-down. 

The  injections  continued  until  May,  sometimes  about  three 
days  apart  and  others  at  greater  intervals.  It  would  seem  that 
the  doctor  left  it  pretty  much  or  entirely  to  Schuch  himself,-  when 
and  how  long  he  would  take  them,  and  the  latter  would  telephone 
the  doctor  before  coming  to  his  office  for  them.  It  was  simply  a 
matter  of  Schuch’s  convenience  whether  they  would  be  made  at 
the  doctor’s  office  or  at  Schuch’s  house.  He  continued  at  work 
in  his  office  all  the  time.  The  doctor  says  he  responded  to  the 
treatment  and  improved  under  it. 

From  May,  1915,  we  do  not  hear  of  his  being  near  a physician 
or  taking  any  medicine  until  April,  1916,  when  he  received  from 
Dr.  Fierheller  four  injections  during  April,  three  in  May,  six  in 
August,  seven  in  September,  and  ten  in  October,  and  apparently 
at  his  own  discretion  as  in  the  previous  year  and  with  like  bene- 
ficial results.  Then  an  interval  of  ten  months  with  no  physician 
or  medicine  until  the  29th  August,  1917,  when  he  again  went  to 
the  same  phyisician  and  received  exactly  similar  treatment,  con- 
tinuing at  about  intervals  of  three  days  until  the  end  of  October 
and  with  similar  improvement.  Both  in  1916  and  1917  Dr.  Fier- 
heller describes  his  condition  as  being  just  as  it  was  the  preceding- 
year. 

We  hear  no  more  of  any  ailment  or  medicine  or  deterioration 
in  appearance,  condition,  or  feeling.  In  December,  1918,  Mr. 
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Magee,  J.A.  Donovan,  an  agent  of  the  defendant  company,  canvassed  him  for 
insurance,  with  the  result  that  he,  Mr.  Schuch,  signed  an  appli- 

' cation  to  the  defendants  for  the  policy  in  question.  We  hear  of 

Metal  no  financial  troubles,  and  the  negotiations  come  from  the  defend- 
CoR<LmiTED  an^s  an(^  no^  ^rom  Schuch.  The  application  is  dated  the  3rd 
v.  December,  1918.  The  amount  of  the  insurance  is  large  ($50,000), 
Mj™*  but  the  business  was  considerable  and  prosperous.  The  policy 
Insurance  applied  for  was  to  be  on  the  15-year  payment  life  plan,  in 
New^Ywik.  which  the  amount  insured  would  only  be  payable  at  death  within 
15  years,  and  the  premiums  would  only  be  payable  during  15  years 
at  the  most.  The  first  premium  would  be  $1,129,  and  subsequent 
premiums  the  same,  subject  to  reduction  by  dividends. 

As  is  usual  Mr.  Schuch  was  physically  examined  by  the  insur- 
ance company’s  medical  examiner,  Dr.  McCullough,  who  found 
no  defect,  and  who,  in  his  detailed  report,  stated  his  general 
appearance  to  be  “ erect,  good  health,”,  and  answered  “ yes 99  to 
the  question  “ Do  you  without  reservation  recommend  the  appli- 
cant for  insurance?”  The  application  was  sent  on  to  the  defend- 
ants’ head  office  in  New  York,  and  was  approved  by  the  com- 
mittee on  risks  on  the  13th  December,  subject  to  a report  by  an 
inspector  and  a report  as  to  Schuch’s  height  and  weight.  The 
defendants’  inspector  at  Tonawanda,  N.Y.,  came  to  Toronto  and 
made  inquiries,  and  on  the  16th  December,  1918,  reported  at  some 
length,  stating  that  Schuch  was  said  to  be  of  good  health  and 
habits,  and  well  spoken  of  and  up  to  the  company’s  standard  in 
every  way,  and  with  other  favourable  particulars.  On  the  17th 
December  the  head  office  telegraphed  the  Toronto  office  that  the 
report  was  approved  and  to  deliver  the  policy.  The  latter  bears 
date  the  13th  December. 

Thereafter  the  policy  was  delivered  to  Schuch,  and  the  premium 
was  paid.  At  this  time  neither  his  wife  nor  his  friends  noticed  in 
him  any  indication  of  ill-health.  Eight  months  afterwards,  in 
August,  1919,  he  again  went  to  Dr.  Fierheller  and  received  hypo- 
dermic injections  such  as  before,  ten  in  August  and  eleven  in  Sep- 
tember. The  second  premium  on  the  policy  was  paid  in  December, 

1919.  Then  not  until  March,  1920,  is  there  any  hint  in  the 
evidence  of  anything  being  the  matter  with  him,  but  in  that  month 
he  went  to  Dr.  Harris,  who  seems  to  have  attended  him  in  1909. 
Dr.  Harris  examined  him  and  found  indications  of  internal  cancer, 
though  not  disclosed  by  X-rays,  An  operation  was  performed, 
and  advanced  cancerous  growth  disclosed  in  the  region  of  the  ilium 
and  mesentery,  and  from  it  he  died  at  the  hospital  on  the  3rd  April, 

1920.  Dr.  Harris  says  that  neither  blood  test  nor  use  of  X-rays 
would  have  disclosed  the  existence  of  the  cancer  even  if  existent 
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in  December,  1918.  It  had  not  even  in  March,  1920,  produced 
the  condition  of  obstruction  in  the  intestines  which  generally  under 
X-rays  discloses  its  presence.  The  weight  of  the  medical  testi- 
mony, I think,  is  that  it  did  not  exist  in  December,  1918.  It  is 
not  suggested  by  any  of  the  witnesses  that  Schuch  would  have  any 
intimation  at  that  time  that  he  then  had  any  disease,  and  some 
say  definitely  that  he  would  not.  At  what  later  time  he  would 
first  have  reason,  from  the  cancer  which  was  ultimately  found,  to 
feel  there  might  be  something  wrong  with  him,  does  not  appear. 

It  is  clear  that  cancer  may  produce  a condition  of  anaemia, 
but  it  is  also,  I think,  the  result  of  the  medical  evidence  that 
anaemia,  if  it  existed  in  1917,  1916,  or  1915,  could  not  have  been 
caused  by  the  cancer.  The  witnesses  who  had  known  Schuch  as 
far  back  as  1909  had  not  noticed  any  deterioration  in  his  appear- 
ance or  anything  to  indicate  any  ailment  except  that  Dr.  Harris 
says  that  when  he  came  to  him  in  March,  1920,  he  had  lost  weight 
and  looked  thinner.  I would  conclude  from  the  evidence  that  he 
effected  the  insurance  in  good  faith,  without  any  knowledge  of  or 
reason  to  suspect  ailment  or  danger  of  premature  death ; also  that 
in  fact  it  is  not  shewn  that  he  had  or  thought  he  had  anaemia  in 
1915,  1916,  1917,  or  1918. 

In  the  application  for  insurance  it  is  stated : “ All  the  following 
statements  and  answers  and  all  those  that  I make  to  the  company’s 
medical  examiner  in  the  continuation  of  this  application  are  true 
and  are  offered  to  the  company  as  an  inducement  to  issue  the  pro- 
posed policy.  . . . The  proposed  policy  shall  not  take  effect 
unless  and  until  the  first  premium  shall  be  paid  during  my  con- 
tinuance in  good  health  and  unless  also  the  policy  shall  have  been 
delivered  to  and  received  by  me  during  my  continuance  in  good 
health.” 

The  application  also  contains  the  following  answers  by  Schuch 
to  printed  questions  therein : — 

“ 17.  What  illnesses,  diseases,  injuries,  or  surgical  operations 
have  you  had  since  childhood  ?”  The  answer  inserted  reads : 
“ Smallpox,  trivial  ailments  since  childhood,  typhoid  ( ? doubtful 
diagnosis) .” 

“ 18.  State  every  physician  or  practitioner  who  has  prescribed 
for  or  treated  you  or  whom  you  have  consulted  in  the  past  five 
years?”  Answer  inserted:  “ Hone.” 

“19.  Have  you  stated  in  answer  to  question  17  all  illnesses, 
diseases,  injuries.,  or  surgical  operations  which  you  have  had  since 
childhood?”  Answer  inserted  : “Yes.” 

“ 20.  Have  you  stated  in  answer  to  question  18  every  physician 
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Magee,  J.A.  and  practitioner  consulted  during  the  past  five  years  and  dates  of 
1923>  consultation ?”  Answer  inserted:  "Yes.” 
o— i "21.  Are  you  in  good  health?”  Answer  inserted:  "Yes.” 
Metal  It  is  upon  these  answers  that  the  defence  is  based. 

CoR<LmiTED  Thu  policy  in  question  contains  the  following  provisions: — 

v.  " This  policy  and  application  herefor,  copy  of  which  is  en- 

^Liee^  dorsed  hereon,  or  attached  hereto,  constitute  the  entire  contract 
lNCoRopCE  between  ^ie  Parties  hereto.  All  statements  made  by  the  insured 
New  York,  shall,  in  the  absence  of  fraud,  be  deemed  representations  and  not 
warranties,  and  no  such  statement  of  the  insured  shall  avoid  or  be 
used  in  defence  to  a claim  under  this  policy  unless  contained  in  the 
written  application  herefor.,  and  a copy  of  the  application  is 
endorsed  on  or  attached  to  this  policy  when  issued.”  This  clause 
conforms  to  the  Dominion  Insurance  Act,  1917,  7 & 8 Geo.  Y. 
ch.  29,,  sec.  91(1)  (d).  The  policy  also  provides  that  an  action 
to'  enforce  it  may  be  brought  in  Ontario. 

By  the  Ontario  Insurance  Act,  R.S'.O.  1914,  ch.  183,  sec.  155, 
the  contract  of  insurance  of  a person  domiciled  in  Ontario  is 
deemed  a contract  made  in  Ontario  and  is  to  be  construed  accord- 
ing to  the  law  of  Ontario. 

Section  156,  subsec.  3,  of  the  same  Act,  provides  as  follows: 
"The  proposal  or  application  of  the  assured  shall  not  as  against 
him  be  deemed  a part  of  or  be  considered  with  the  contract  of 
insurance  except  in  so  far  as  the  Court  may  determine  that  it 
contains  a material  misrepresentation  by.  which  the  insurer  was 
induced  to  enter  into  the  contract.” 

Subsection  5 of  sec.  156,  as  amended  in  1915,  by  5 Geo.  V. 
ch.  20,  sec.  19,  reads  thus:  "No  contract  of  insurance  shall  contain 
or  have  endorsed  upon  it*  or  be  made  subject  to,  any  term,  condi- 
tion, stipulation,  warranty  or  proviso,  providing  that  such  contract 
shall  be  avoided  by  reason  of  any  statement  in  the  application' there- 
for, or  inducing  the  entering  into  of  the  contract  by  the  corporation, 
unless  such  term,  condition,  stipulation,  warranty  or  proviso  is 
and  is  expressed  to  be  limited  to  cases  in  which  such  statement  is 
material  to  the  contract,  and  no  contract  shall  be  avoided  by  reason 
of  the  inaccuracy  of  any  such  statement  unless  it  is  material  to  the 
contract.” 

Subsection  6 of  the  same  sec.  156  is  as  follows : " The  question 
of  materiality  in  any  contract  of  insurance  shall  be  a question  of 
fact  for  the  jury,  or  for  the  Court  if  there  is  no  jury;  and  no 
admission,  term,  condition,  stipulation,  warranty  or  proviso  to 
the  contrary  contained  in  the  application  or  proposal  for  insurance, 
or  in  the  instrument  of  contract,  or  in  any  agreement  or  document 
relating  thereto  shall  have  any  force  or  validity.” 
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The  evidence  and  the  case  are  somewhat  apt  to  be  confused 
by  the  fact  that  the  death  of  the  assured  was  due  to  cancer.  It  is, 
I think,  the  result  of  the  evidence  that  cancer  could  not  be  said 
to  be  a cause  or  an  effect  of  his  condition  which  gave  rise  to  his 
receiving  tonic  treatment  in  1915,  1916,  and  1917  from  Dr.  Fier- 
heller,  and  that  no  examination  of  the  blood  or  test  that  is  known 
would  have  disclosed  its  existence  at  the  time  of  the  application 
for  the  policy.  From  this  it  follows  that  death  by  cancer 
can  be  eliminated  from  the  case,  just  as  would  be  a death  by  rail- 
way accident,  and  the  Court  has  to  arrive  at  a decision  as  to  the 
validity  of  the  policy  entirely  apart  from  the  fact  that  the  death 
occurred  at  all. 

The  case  narrows  down  to  consideration  of  the  materiality  of 
the  statements  or  non-disclosures  contained  in  the  answers.  In 
dealing  with  this  branch  of  the  case,  I may  say  that  the  witnesses 
on  both  sides  gave  evidence,  as  I thought,  honestly  and  with  a 
desire  to  give  their  sincere  views.  Moreover^  if  one  bears  in  mind 
the  official  and  other  relationship  of  the  witnesses,  the  evidence 
can,  I think,  be  judged  as  well  by  reading  as  by  hearing.  Great 
consideration  must  necessarily  be  given  to  the  evidence  of  the 
medical  witnesses  .connected  with  insurance  companies.  Their 
wide  experience  gives  them  an  advantage  in  knowing  what  may 
be  important  factors  in  deciding  upon  acceptances  of  risks;  and, 
whilst  this  is  true,  it  must  also  be  borne  in  mind  that  with  respect 
to  this  particular  case  they  are  really  passing  judgment  upon  their 
present  thoughts  of  what  they  would  have  done  in  past  possible 
circumstances,  and  in  that  way  they  are  in  a measure  acting  in 
the  position  of  the  Court;  and,  though  giving  full  value  to  their 
evidence,  it  must  not  be  overlooked  that  they  may  unconsciously 
have  the  human  weakness  of  being  wise  after  the  event  and  over- 
estimating their  probable  cautiousness  in  a hypothetical  case 
involving  past  events,  and  this  without  any  assumption  of  inten- 
tional bias.  After  all  the  Court  is  to  come  to  the  conclusion  as  to 
what  would  probably  have  been  done. 

At  the  trial  I formed  the  opinion,  which  subsequent  perusal 
of  the  transcript  of  the  evidence  has  not  altered,  that,  if  the  facts 
. as  stated  in  the  evidence  by  Dr.  Fierheller  with  relation  to  the 
condition  of  Sohuch  and  his  treatments  had  been  known  to  the 
defendant  company,  it  was  not  at  all  probable  that  they  would 
have  refused  the  premium  and  the  issue  of  the  policy,  nor  do  I 
think  that  they  would  even  have  required  the  examination  which 
the  officials  now  think  they  would  have  required.  Sitting  as  a 
juror  I would  find  that  in  that  sense  the  non-disclosure  or  mis- 
statement was  not  a misrepresentation  or  concealment  or  state- 
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ment  material  to  the  contract,  such  as  our  law  requires  for  its 
avoidance. 

Besides  Dr.  Fierheller  and  Dr.  McCullough,  the  defendant 
company  put  in  the  examination  of  their  medical  director.  Dr. 
Merchant,  one  of  the  committee  who  had  passed  upon  the  appli- 
cation in  New  York,  and  they  also  called  their  inspector  of  risks, 
Dr.  Forshay,  who  happens  to  he  also  a physician,  and  two  Toronto 
physicians.  The  questions  put  to  Dr.  Merchant  and  his  answers 
thereto  bearing  upon  the  importance  of  the  statements  in  the  appli- 
cation are  almost  wholly  based  upon  the  assumption  of  the  truth 
of  paragraphs  8,  9,  10,  and  12  in  the  statement  of  defence,  which 
assert  anaemia,  the  existence  of  which  is  not  shewn.  The  evidence 
of  Dr.  Fierheller  and  Dr.  McCullough  makes  in  favour  of  the 
defence ; and  Dr.  Clarkson,  of  Toronto,  though  of  opinion  that 
continued  anaemia  is  a symptom  of  serious  disorders,  including 
cancer,  said  he  could  not  from  Dr.  FierhelleFs  evidence  say  that 
Schuch  had  anaemia,  nor  even  that  he  was  sick,  although  he  might 
have  been.  Except  what  Dr.  Fierheller  refers  to,  nothing  except 
cancer  is  shewn  during  life  or  after  death  to  have  been  present, 
and  there  is  nothing  to  lead  me  to  believe  that  anything  else  than 
cancer  was  present  at  Dr.  Fierheller’s  last  treatment  in  1917, 
or  that  Schuch  could  then  or  in  December,  1918,  have  thought  or 
suspected  anything  to  have  been  present,  and  if  cancer  would  not 
have  been  disclosed  by  an  examination  of  the  blood  in  December, 
1918,  there  is  no  proof  that  anything  else  was  the  matter  with  him. 

The  plaintiffs,  besides  calling  Dr.  Harris,  called  three  Toronto 
physicians  who  agree  that  cancer  would  not  have  been  disclosed  by 
examination  of  the  blood  in  December,  1918.  If  not  cancer,  there 
is  no  suggestion  of  the  presence  of  anything  else  which  would  haTre 
affected  the  risk. 

The' answers  of  Schuch  upon  which  the  defendant  relies  are 
all  written  not  by  him  but  by  Dr.  McCullough,  who  admits  that 
the  words  “ trivial  ailments,”  in  answer  to  the  question  as  to  ill- 
nesses, diseases,  injuries,  and  surgical  operations,  were  not  the 
words  of  Schuch  himself,  but  his  own  version  of  the  result  of  what 
the  latter  told  him,  and  he  is  unable  to  say  just  what  he  was  told, 
although  he  does  remember  that  Dr.  Fierheller  or  his  treatments 
were  not  mentioned.  If  Schuch  did  allude  to  being  run-down  in 
previous  years  and  taking  a tonic,  without  mentioning  a physician, 
it  might  not  have  been  considered  by  either  as  other  than  trivial, 
and,  if  so,  the  question  as  to  the  names  of  physicians  may  well 
have  been  thought  by  him  to  relate  only  to  matters  which  were  not 
trivial.  Also  it  is  clear  that  the  defendant  company  were  willing 
to  leave  to  SchuclFs  own  judgment  or  opinion  the  serious  or  non- 
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serious  character  of  any  ailment,  when  they  accepted,  in  answer 
to  their  very  wide  question,  his  answer  of  “trivial  ailments.” 

It  would  be  useless  to  analyse  in  detail  the  evidence  of  the 
physicians  or  their  differences.  It  is  not  sufficient  that  the  defend- 
ants’ officers  consider  that  they  might  or  would  have  refused  the 
application.  In  Dawson  Limited  v.  Bonnin , [1922]  A.C.  413,  38 
Times  L.R.  836,  in  an  application  for  a motor  truck  insurance 
policy,  the  place  of  usual  garage  for  the  motor  was  wrongly  stated, 
and  it  was  burned  at  its  actual  usual  garage  and  not  at  the  premises 
mentioned.  The  House  of  Lords  unanimously  held  with  the  trial 
Judge,  but  against  the  majority  of  the  Court  of  Sessions,  that  on 
the  evidence  the  misstatement  was  not  in  fact  material  in  assessing 
the  premium  within  the  meaning  of  the  condition  in  the  policy, 
and  held  against  the  trial  Judge  that  on  the  evidence  it  was  not 
in  fact  material  at  all,  hut  judgment  was  rendered  against  the 
motor-owners  because  the  House  held  by  a majority  that  the  appli- 
cation being  expressed  to  be  the  basis  of  the  contract  its  truth  was 
made  a warranty  and  condition,  although  in  fact  immaterial,  the 
law  of  Scotland  being  held  not  to  differ  from  the  law  of  England. 

The  Court  must  therefore  form  its  own  conclusions  on  the  weight 
of  evidence  before  it  as  to  whether  the  misstatement  was  in  fact 
material,  despite  the  insurance  company’s  assertion  or  even  evi- 
dence on  its  behalf  to  the  contrary. 

In  the  recent  case  of  Belick  v.  New  York  Life  Insurance  Co. 
(1920),  48  O.L.R.  416,  the  finding  of  the  jury  against  the  mater- 
iality of  the  untruth  of  answers  was  not  accepted  by  the  Court,  in 
whose  reasons,  stated  by  Masten,  J.,  it  seems  to  have  been  consid- 
ered that  the  application  formed  the  basis  of  the  contract,  and, 
therefore,  the  statements  were  material.  Numerous  cases  are  re- 
ferred to,  and,  as  in  the  judgment  stated,  materiality  is  a question 
of  fact  and  each  case  depends  on  its  own  particular  facts.  In  the 
present  case  I conclude  against  materiality  upon  the  evidence  be- 
fore me.  It  is  alleged  in  the  statement  of  defence  that  the  applica- 
tion was  the  basis  of  the  contract,  but  no  such  statement  appears 
in  either  the  policy  or  application,  and,  even  if  expressed  without 
being  limited  to  materiality,  would  be  ineffectual  under  our  statute. 

- If  the  Ontario  statutes  were  in  force  in  Scotland,  it  is  manifest 
that  the  motor  car  owners  in  Dawson  Limited  v.  Bonnin  would 
have  recovered. 

The  plaintiffs,  therefore,  should  have  judgment  for  the  amount 
of  the  policy,  with  interest  since  the  date  of  proof  of  death.  By 
agreement  a transcript  of  the  evidence  was  furnished  to  me;  the 
costs  of  this  will  be  costs  in  the  cause.  The  defendants  are  to  pay 
the  plaintiffs’  costs. 
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App.  Div.  The  defendants  appealed  from  the  judgment  of  Magee,  J.A. 

1923-  May  10.  The  appeal  was  heard  by  Mekedith,  C.J.C.P.,  Rid- 

Ontario  dell,  Latchfokd,  Middleton,  and  Logie,  JJ. 

Prodwts  Arnoldi , K.C.,  and  Hellmuth , K.C.,  for  the  appellants. 

Oo.  Limited  Robertson , K.C.,  and  Davis , for  the  plaintiffs,  respondents. 

V. 

Life  June  20.  Riddell,  J. : — An  appeal  by  the  defendants  from 

insurance  the  judgment  at  the  trial  in  favour  of  the  plaintiffs  of  Mr.  Justice 
New  York.  Magee.  In  view  of  the  important  principle  and  large  sum  in- 
volved, I have  read  the  evidence  more  than  once,  and  I think  I 
should  set  out  the  facts  as  I see  them. 

Frederick  J.  Schuch  was  a large  shareholder  in  and  president 
of  the  plaintiff  company ; he  desired  to  insure  his  life,  and,  on  the 
13th  December,  1918,  the  defendant  company  issued  their  policy 
promising  to  pay  to  the  plaintiff  company  the  sum  of  $50,000  on 
the  death  of  Schuch  within  fifteen  yeals,  in  consideration  of  a 
yearly  premium  of  $1,129.  Schuch  paid  two  premiums,  and  died 
of  cancer  on  the  3rd  April,  1920.  The  defendant  company  refused 
to  pay,  and  on  action  brought  set  up  the  terms  of  the  policy  and 
that  Schuch’s  answers  to  questions  No.  17,  18,  19,  20,  and  21  in 
his  written  application  were  " absolutely  untrue  ” to  his  knowledge, 
that  he,  “ knowingly  and  fraudulently  and  for  the  purpose  of  de- 
ceiving the  defendants,  concealed,  in  order  to  wrongfully  procure 
the  insurance  applied  for,  the  true  condition  of  his  health  and  the 
names  of  the  physicians  he  had  been  consulting  or  under  whose 
treatment  he  had  been  . . . and  that  the  said  policy  was  and 

is  ab  initio  void.”  The  defendant  company  paid  the  premiums 
with  interest  into  Court.  ‘ 

The  questions  referred  to  are  as  follows : — 

“ 17.  What  illnesses,  diseases,  injuries,  or  surgical  operations 
have  you  had  since  childhood?  A.  Smallpox,  one  attack  42  years 
ago,  duration  unknown,  result  and  date  of  complete  recovery  un- 
known. Trivial  ailments  since  childhood.  ■ Typhoid,  doubtful 
diagnosis,  one  attack,  ten  years  ago,  two  weeks’  duration.  Very 
slight.  Complete  recovery  in  two  weeks. 

"18.  State  every  physician  or  practitioner  who  has  prescribed 
for  or  treated  you,  or  whom  you  have  consulted,  in  the  past  five 
vears.  A.  None. 

^ * 

"19.  Have  you  stated  in  answer  to  question  17  all  illnesses, 

diseases,  injuries,  or  surgical  operations  which  you  have  had  since 
childhood?  (Ans.  yes  or  no)  Yes. 

" 20.  Have  you  stated  in  answer  to  question  18  every  physician 
and  practitioner  consulted  during  the  past  five  years,  and  dates  of 
consultation?  (Ans.  yes  or  no.)  A.  Yes. 
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“21.  (a)  Are  you  in  good  health?  A.  Yes.” 

Schuch  signed  at  the  foot  of  the  application : “ I certify  that 
each  and  all  of  the  foregoing  statements  and  answers  were  read 
by  me  and  are  fully  and  correctly  recorded  by  the  medical  ex- 
aminer.” 

The  application,  dated  the  3rd  December,  1918,  is  headed: — 
“ This  application  is  made  to  the  Mutual  Life  Insurance  Com- 
pany of  New  York.  All  the  following  statements  and  answers,  and 
all  those  I make  to  the  company’s  medical  examiner  in  continua- 
tion of  this  application,  are  true  and  are  offered  to  the  company 
as  an  inducement  to  issue  the  proposed  policy  . . .” 

To  the  policy  itself  is  attached  a photographic  copy  (in  minia- 
ture) of  the  application;  and  it  contains  a clause: — 

k‘  This  policy  and  the  application  here  copy  of  which  is  en- 
dorsed hereon  or  attached  hereto  constitute  the  entire  contract 
between  the  parties^  hereto.” 

To  my  mind  the  fact  is  clear  that  some  of  the  answers  which 
Schuch  certifies  to  have  been  read  by  him  were  untrue  to  his 
knowledge. 

Dr.  Fierheller,  his  family  physician,  “ attended  him  for  two 
or  three  months  during  1915  . . . March,  April,  and  May  . . . 
gave  him  a series  of  hypodermic  treatments,  Zambelletti’s  arsenic, 
iron,  and  strychnine  . . . about  every  third  day  ...  in  my 
office  . . . mostly  . . . when  he  could  arrange  it,  I would 
give  him  a hypodermic  at  his  home  ...  he  was  very  nervous, 
run-down  and  somewhat  anaemic  . . . the  medicine  can  be 

given  by  the  mouth  . . . In  1916  I gave  him  some  treatments 

. . . part  of  April,  May,  August,  September,  and  October  . . . 
these  by  way  of  injection  ...  on  his  hip  ...  he  would 
’phone  me  and  say  e Doctor,  I would  like  to  come  up  and  get  some 
more  of  those  treatments  ’ ...  he  did  not  wish  to  take  medicine 
by  the  mouth  . . . administered  the  treatments  to  Mrs.  Schuch 
for  just  such  a condition  . . . they  were  goth  getting  them  at 

the  same  time.” 

It  seems  to  me  beyond  question  that  Schuch  had  within  five 
years  of  the  application  consulted  Dr.  Eierheller,  had  been  treated 
by  him,  and  had  had  an  illness  for  which  he  had  been  so  treated, 
and  that  he  concealed  these  facts. 

At  the  common  law  it  was  laid  down  a century  ago : “ It  is  the 
duty  of  a party  effecting  an  insurance  on  life  or  property  to  com- 
municate ...  all  material  facts  within  his  knowledge  touching  the 
subject-matter  of  the  insurance :”  head-note  to  Lindenau  v.  Des- 
borough  (1828),  8 B.  & C.  586.  “ I think  that  in  all  cases  of  insur- 
ance, whether  on  ships,  houses,  or  lives,  the  underwriter  should  be 
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informed  of  every  material  circumstance  within  the  knowledge  of 
the  assured :”  per  Bayley,  J.,  at  p.  592;  and  the  learned  Judge 
adds : " The  proper  question  is,  whether  any  particular  circum- 
stance was  in  fact  material?  and  not  whether  the  party  (believed 
it  to  be  so  ...  I am  of  opinion  that  the  proper  question  for  the 
jury  was  not  whether  the  party  believed  the  information  withheld 
to  be  material,  but  whether  it  was  in  fact  material.” 

In  order  that  any  policy  of  life  insurance  should  not  be  gov- 
erned by  the  common  law  rule,  we  must  find  something  in  the 
policy  or  in  the  statute  preventing. 

In  the  present  policy  there  is  nothing  to  prevent  the  applica- 
tion of  the  common  law  rule. 

The  Dominion  legislation,  R.S.C.  1906,  ch.  34,  secs.  71,  72,  does 
not  apply — that  simply  prohibits  the  policy  having  certain  condi- 
tions, and  provides  that  conditions,  etc.,  to  be  valid  must  be  set 
out  in  full.  This  legislation  is  aimed  at*  conditions,  stipulations, 
and  provisions  which  an  insurance  company  may  desire  to  make 
part  of  their  contract  in  derogation  of  common  law  principles,  and 
it  does  not  in  any  way  affect  the  elementary  bases  upon  which  all 
life  insurance  rests. 

The  provincial  legislation  is  R.S.O.  1914,  ch.  183,  sec.  156  (1), 
(3),  (5),  (6) — subsec.  5 being  amended  by  (1915)  5 Geo.  Y.  ch. 
20,  sec.  19. 

It  will  be  seen  that  subsec.  5 forbids  the  inclusion  in  a policy 
of  certain  conditions  as  in  R.S.C.  1906?  ch.  34,  sec.  72,  and  subsec. 
1 is  similar  to  sec.  71  of  the  Dominion  Act;  none  of  these  in  any 
way  modifies  the  common  law.  The  provision  in  subsec.  5 "that 
no  contract  shall  be  avoided  by  reason  of  the  inaccuracy  of  any 
. . . statement  (in  the  application)  unless  it  is  material  to  the 
contract  ” is  in  affirmance  of  the  common  law.  Subsection  3 pre- 
vents the  inclusion  of  an  application  in  the  policy  " except  in  so  far 
as  the  Court  may  determine  that  it  contains  a material  misrepre- 
sentation by  which  the  insurer  was  induced  to  enter  into  the  con- 
tract;” but  it  does  not  at  all  interfere  with  the  common  law  effect 
of  a material  misrepresentation  inducing  the  contract. 

I am  of  opinion  that  the  whole  effect  of  the  legislation  is  to 
prevent  "catching”  policies;  and  that  for  all  purposes  of  the 
present  action  we  must  apply  the  common  law.  The  defence  should 
succeed  if  it  'be  shewn  that  Schuch  made  "a  material  misrepre- 
sentation by  which  the  insurer  was  induced  to  enter  into  the  con- 
tract ” — and  that  wholly  irrespective  of  the  clause  quoted  above 
in  the  policy  and  under  the  doctrine  of  Lindenau  v.  Desborough. 

That  the  answer  to  question  18  is  untrue  must  be  obvious. 
Schuch  was  "treated”  by  Dr.  Fierheller  within  the  five  years  be- 
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fore  application  for  insurance.  The  doctor  swears  so,  he  calls 
what  he  did  “ treatment.”  Counsel  for  the  plaintiffs  calls  it  "treat- 
ment," and  the  deceased  Schnch  himself  called  it  " treatment  ” — 
he  would  ’phone  the  doctor  and  say,  " Doctor,  I would  like  to  come 
up  and  get  some  more  of  those  treatments.” 

The  evidence  of  Dr.  Merchant,  one  of  the  medical  directors  of 
the  company,  is  as  follows: — 

“ If  I knew  a man  hgd  been  under  treatment  for  several  years 
before,  several  times  a year,  for  an  indefinite  condition,  the  things 
that  would  present  themselves  to  my  mind  would  be  syphilis,  tuber- 
culosis, pernicious  anaemia,  cancer;  malignant  diseases;  therefore,  I 
would  not  advise  the  acceptance  of  any  risk  with  a history  of  that 
kind  until  quite  a number  of  years  had  passed  since  the  last  treat- 
ment or  symptom  of  any  one  of  those  diseases.  These  indefinite 
symptoms,  run-down,  and  anaemic,  are  always  indicative  to  my 
mind,  and  to  tfiat  I think  of  the  other  medical  directors,  of  some 
one  of  those  very  serious  conditions.  That  is  the  thing  we  think 
of.” 

Dr.  Merchant  was  the  only  medical  director  in  the  case,  and  he 
"has  got  to  be  one  of  those  approving,”  but  Dr.  Forshay,  another 
of  the  medical  directors,  gives  the  following  evidence : — 

“ Q.  As  a member  of  that  committee,  what  would  have  been 
your  attitude  if  the  questions  had  been  answered  by  the  deceased 
setting  forth  the  facts  as  they  have  now  been  detailed  by  Dr.  Pier- 
heller  ? A.  I would  have  voted  against  approval.” 

So  far  the  medical  officers  at  the  head  office.  Dr.  MacMahon, 
the  chief  examiner  for  the  company  at  Toronto,  says: — 

" Q.  You  have  a wide  experience  in  taking  risks  ? A.  Yes. 

" Q.  You  heard  Dr.  Fierheller’s  evidence  this  morning  as  to 
his  treatment  of  Schuch  ? A.  I did. 

" Q.  If  that  statement  of  Dr.  Fierheller’s  came  before  you, 
what  would  you  do  about  it  in  connection  with  the  risk?  A.  I 
should  decline  the  risk.” 

Dr.  King,  called  for  the  plaintiffs,  swears  that  it  was  the  pro- 
per course  to  leave  the  matter  "to  the  insurance  company  with 
the  full  history,”  i.e.,  the  " statement  made  by  the  assured  him- 
self that  he  had  'had  these  treatments,  and  that  these  treatments 
had  been  for  a nervous  and  run-down  and  anaemic  condition.” 

In  re-examination  he  testifies  :— 

" Q.  Then,  Dr.  King,  you  were  asked  if  you  were  in  Dr.  Mc- 
Cullough’s position  as  to  certain  things  you  would  have  done  if 
certain  information  had  been  given  to  you,  and  that  you  would 
have  put  these  things  on  paper.  To  Mr.  Hellmuth  you  said  you 
would  have  left  it  to  the  insurance  company.  Suppose  the  responsi- 
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2923  done?  A.  Communicated  with  Dx.  Fierheller.” 

— Dr.  Rolph,  called  for  the  plaintiffs,  while  he  would  still  con- 

Metal  sider  Schuch  “ a good  risk  in  spite  of  what  Dr.  Fierheller  told,” 

Products  adds 

Co.  Limited 

v.  A.  01  course  1 would  it  I had  been  making  the  examination, 

and  I had  heard  that,  I would  have  reported  it  on  the  paper. 

Insurance  “ Q.  Because,  as  I take  it — I do  not  know  whether  you  have 

New°Yobk.  been  medical  examiner  or  not  for  any  of  these  insurance  companies 

Ridden  J — kave  ^°U  ^een*>  Yes,  sir. 

“ Q.  The  ultimate  acceptance  of  the  risk  is  not  with  the  doctor, 
but  with  the  company.  You  will  appreciate  that?  A.  I appre- 
ciate that. 


“ Q.  At  all  events,  you  would  have  thought  that  it  was  a matter 
that  was  important  enough  to  report?  A.  Yes.  Anything  that 
bears  on  the  risk  is  important  enough  to  report.” 

Dr.  Harris,  another  medical  witness  for  the  plaintiffs,  says: — 
“ Q.  If  in  1918  you  had  been  the  medical  examiner  for  this 
defendant  company,  and  the  assured,  the  applicant,  had  advised 
you  that  through  the  years  1915,  1916,  and  1917,  for  varying 
periods  of  the  several  months  that  you  have  heard  mentioned  here, 
he  had  received  this  treatment  from  Dr.  Fierheller,  for  a nervous, 
run-down,  and  anaemic  condition,  using  the  language  that  the 
doctor  has  used,  and  had  told  him — in  the  first  place,  would  you 
have  reported  that  to  the  company?  A.  Certainly. 

“ Q.  And  would  you  have  been  surprised  if  the  company  had 
insisted  on  further  examination  of  the  applicant  and  the  'blood 
test  being  made;  would  you  have  been  surprised  at  that?  A.  No, 
I would  not  have  been  surprised. 

“ Q.  You  would  not  have  expected  an  acceptance  of  the  risk 
without  something  further  being  done,  or  something  further  being 
investigated  or  required  under  those  circumstances',  for  $50,000, 
would  you?  A.  No,  because  any  company  I have  examined  for 
insists  on  two  examinations  for  $50,000,  although  I never  examined 
a patient  for  $50,000. 

“ Q.  In  those  circumstances,  having  heard  that,  you  would 
certainly  expect  a second  examination,  would  you  not?  A.  I 
would  expect  inquiry. 

“ Q.  I suppose  what  you  could  fairly  say  to  me  is  this:  you 
could  not  tell  whether  or  not  the  company  would  accept  or  reject  ; 
you  could  not  say?  A.  No,  I could  not  say. 

“Q.  It  would  be  for  the  judgment  of  the  company?  A.  Yes.” 
The  statute,  R.S.O.  1914,  ch.  183,  sec.  156  (6),  provides: — 
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“The  question  of  materiality  in  any  contract  of  insurance  shall 
be  a question  of  fact  for  the  jury,  or  for  the  Court  if  there  is  no 
jury,  and  no  admission,  term,  condition,  stipulation,  warranty  or 
proviso  to  the  contrary  contained  in  the  application  or  proposal  for 
insurance,  or  in  the  instrument  of  contract,  or  in  any  agreement 
or  document  relating  thereto  shall  have  any  force  or  validity .” 

As  has  already  been  pointed  out,  the  latter  part  of  this  subsec- 
tion has  no  application  to  the  present  case;  while  the  former  part 
is  in  affirmance  of  the  common  lav/. 
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I am  unable  to  agree  with  the  learned  trial  Judge  in  his  con-  Riddell,  J. 
elusion  that  “non-disclosure  or  misstatement  was  not  a misrepre- 
sentation . . . material  to  the  contract.”  “ Whether  the  matter 
concealed  or  misrepresented  is  material  is  a question  of  fact, 
namely,  whether  the  matter  represented  or  concealed  was  such  as 
would  influence  the  mind  of  a prudent  and  reasonable  insurer  in 
accepting  or  declining  the  risk:”  Halsbury’s  Laws  of  England, 
vol.  17,  para.  1110;  Selick  v.  New  York  Life  Insurance  Co.,  48 
O.L.R.  416;  Zoellner  v.  Confederation  Life  Association  (1922), 

21  O.WiN.  168,  and  cases  cited. 

On  the  medical  evidence  alone  I hold  that  the  concealment  was 
material  to  the  risk.  Moreover,  it  is,  I . think,  common  knowledge 
that  life  insurance  companies  are  very  loath  to  accept  a risk  where 
the  proposed  insured  has  recently  been  under  medical  care;  that 
in  such  a case  the  doctor  is  seen  and  the  matter  discussed,  and 
that  the  risk  is  accepted  only  after  a new  examination  based  upon 
the  disclosures,  if  any,  of  the  doctor — even  if  that  be  not  common 
knowledge  I venture  to  think  that  such  a course  is  that  which  “ a 
prudent  and  reasonable  insurer  ” should  take. 

Being  of  the  opinion  that  the  fact  misrepresented  was  material 
to  be  known  to  the  defendant  company  in  order  to  enable  them  to 
judge  of  the  risk,  I think  the  action  fails. 

It  is  always  an  unpleasant  task  to  decide  whether  there  has 
been  fraud,  especially  in  the  case  of  one  now  dead,  but  the  Court 
must  not  shrink  from  a decision  where  it  is  required  by  justice.  I 
find  myself  unable  to  reconcile  the  answers  given  by  Schuch  with 
anything  but  knowing  misrepresentation — no  man  with  his  ail- 
ments and  treatments  could  honestly  think  that  his  affection  was 
a “ trivial  ailment  since  childhood,”  and  I do  not  think  he  intended 
to  describe  his  real  affection  requiring  hypodermic  injections  by 
these  words.  No  man  could,  in  his  circumstances,  honestly  think 
that  he  had  had  no  physician  prescribe  for  or  treat  him,  or  that  he 
consulted  no  physician,  for  five  years.  It  is  not  for  the  applicant  to 
judge  of  the  materiality  of  his  answers.  All  he  is  to  do  is  to 
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answer  honestly  and  accurately  all  questions  and  make  an  honest 
and  accurate  disclosure  of  facts  within  his  knowledge. 

The  defendant  company  succeed  on  the  ground  of  fraud  as  well. 

I would  allow  the  appeal  and  dismiss  the  action,  the  defendant 
company  to  take  their  costs  here  and  below  from  the  amount  paid 
into  Court,  and  to  have  judgment  for  the  balance,  if  any. 

Latchford,  J. — Notwithstanding  the  opinion  expressed  in  the 
judgment  of  my  Lord  the  Chief  Justice,  which  I have  had  the 
privilege  of  perusing,  I think  this  appeal  should  be  allowed.  I 
regard  the  representation  of  the  assured,  certified  by  him  to  have 
(been  fully  and  correctly  recorded,  that  he  had  not  consulted  a 
physician  during  the  five  years  preceding  his  application,  as  false 
to  his  knowledge,  as  material  to  the  risk,  and  as  having  induced 
the  contract. 

During  the  period  he  had  in  fact  consulted,  and  been  treated 
by,  a physician,  not  once  but  scores  of  times.  In  March,  April, 
and  May  of  1915,  when  Schuch  was  “ very  nervous  and  run-down, 
and  somewhat  anaemic”  (I  quote  the  words  of  Dr.  Fierheller), 
at  intervals  of  about  three  days  he  was  given  intramuscular  injec- 
tions of  Zambelleti’s  arsenic,  iron,  and  strychnine. 

In  1916,  in  parts  of  April,  he  was  given  four  such  hypodermic 
treatments,  in  May  three,  in  August  six,  in  September  seven,  and 
in  October  ten.  When  asked  if  his  patient’s  anaemic  condition  im- 
proved, the  doctor  evaded  the  question  and  answered,  “ His  general 
condition  improved.” 

Again  in  August,  1917,  near  the  end  of  the  month,  the  treat- 
ment was  resumed,  and  Schuch  was  given  two  injections.  Through- 
out September  and  October  the  prick  of  the  needle  was  felt  by  the 
patient  every  three  days.  His  anaemic  condition  is  admitted  by 
Dr.  Fierheller  to  have  continued  throughout  the  three  years. 

No  improvement  appears  to  me  to  have  resulted  from  the  injec- 
tions, and  they  were  discontinued  for  a time.  They  were,  however, 
resumed  in  1919,  when,  in  August  ten  were  administered,  and  in 
September  eleven.  When  in  the  latter  month  Dr.  Fierheller  ceased 
to  attend  Schuch,  his  patient’s  anaemic  condition  was  “much  the 
same”  (I  again  quote  his  words)  as  when  he  began  his  treatments 
more  than  four  years  previously. 

On  cross-examination  the  doctor  retracted,  or  endeavoured  to 
retract,  what  he  had  sworn  to  in  regard  to  the  anaemic  condition 
of  his  perennial  patient.  He  was  asked  by  Mr.  Robertson,  referring 
to  the  inception  of  his  treatment : — 

“ Q.  Did  you  make  any  examination  of  Mr.  Schuch?  A.  You 
mean  a blood  examination? 
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“Q.  Just  what  did  you  do?  Did  you  make  any  examination 
of  him  at  all?  A.  Very  little. 

“ Q.  Or  did  you  just  act  on  his  suggestion  that  he  would  like 
to  have  these  treatments?  A.  That  is  partly  true,  yes.  His  con- 
dition did  not  seem  to  be  such  that  I had  to  make  any  very  careful 
examination. 

“ Q.  And  you  did  not  make  any?  A.  No. 

“■  Q.  When  you  speak  of  his  being  anaemic,  or  having  an  anaemic 
condition,  do  you  mean  anything  more  than  that  he  was  a little 
pale?  A.  No,  sir. 

“ Q.  That  is  all  you  mean  ? A.  Yes,  sir.  His  colour  was  not 
as  good  as  usual. 

“Q.  When  one  speaks  of  a person  having  anaemia,  or  being  in 
an  anaemic  condition,  using  the  term  in  the  sense  that  you  gave  a 
definition  of  it — that  is,  having  a watery  condition  of  the  blood, 
not  having  sufficient  red  corpuscles  in  the  blood — you  cannot  deter- 
mine that  by  just  looking  at  a person?  A.  No. 

“ Q.  That  is,  a man  might  be  pale,  and  often  is  pale,  from  over- 
work, being  tired — is  he  not?  A.  Yes,  sir. 

“ Q.  But  he  has  no  condition  of  anaemia?  A.  Not  strictly 
speaking,  in  the  term  that  is  used. 

“ Q.  Not  in  the  sense  in  which  you  defined  the  term? 

“ Q.  (By  the  Court).  You  say  he  was  not  in  a condition  of 
anaemia?  A.  Not  in  the  condition  as  I defined  it. 

“ Mr.  Robertson : Q.  Then,  doctor,  is  it  fair  to  put  it  in  this 
way,  that  when  you  have  been  using  the  term  that  he  was  anaemic, 
or  had  an  anaemic  condition,  you  are  not  using  that  term  in  the 
sense  which  you  defined  it,  but  as  merely  meaning  he  was  pale  ? 
A.  Purely  that  he  was  pale,  and  had  not  a very  robust  appearance. 
He  was  a spare,  sallow-complexioned  fellow.  I made  no  blood 
test,  and  I did  not  wish  to  offer  the  opinion  that  he  had  anasmia 
in  the  true  sense  of  the  word.  It  is  just  what  I would  term  a simple 
anaemia  which  we  see  every  day.” 

In  direct  contradiction  of  what  he  had  previously  sworn,  Dr. 
Fierheller  accepted  the  suggestions  of  Mr.  Robertson  that  S'chuch’s 
ailment  was  trivial  and  that  his  condition  improved  under  treat- 
ment. 

“ Q.  When  he  came  back  in  1916,  is  it  not  a fact  that  what 
you  have  said  as  to  his  condition  in  1915  applies  equally  well? 
A.  Yes,  sir. 

“ Q.  That  he  was  nervous  and  tired  and  run-down?  A.  Yes, 
sir. 

“Q.  And  that  was  all?  A.  Yes,  sir. 

“Q.  You  made  no  examination  then?  A.  No,  sir. 
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“Q.  In  fact,  is  it  not  so  that  in  1916  he  simply  came  back  and 
said,  ‘ I would  like  to  take  some  more  of  those  treatments.  I am 
feeling  a bit  run-down/  something  to  that  effect?  A.  That  is 
just  the  way  it  occurred. 

“ Q.  And  you  know  of  there  being  no  difference  in  his  general 
condition  in  1916  from  what  it  had  been  in  1915  when  you  were 
seeing  him?  A.  No,  sir. 

“ Q.  And  again  did  he  respond  to  the  treatment?  A.  Yes,  sir. 

“Q.  In  1916?  A.  Yes,  sir. 

“ Q.  He  improved  again  with  this  tonic?  A.  Yes,  sir. 

“ Q.  And  in  1917  the  same?  A.  I should  say,  yes,  sir.” 

This  evidence  was  somewhat  modified  on  the  re-examination  of 
the  witness : — 

“ Q.  There  is  pernicious  anaemia  is  there  not?  A.  Yes,  sir. 

“ Q.  Is  that  what  you  meant  to  distinguish  between  pernicious 
and  simple?  A.  That  would  distinguish  it— yes,  sir. 

“ He  was  not  suffering  from  pernicious  anaemia,  but  what  is 
loosely  termed  simple  anaemia.  Is  that  it?  A.  That  would  be 
as  near  as  I could  get  it.” 

Whether  between  the  28th  October,  1917,  and  the  resumption 
of  the  injections  from  Dr.  Fierheller  in  1919,  Schuch  consulted 
any  other  physician  is  not  disclosed  by  any  evidence.  His  death 
resulted  from  internal  cancer  in  April,  1920.  The  anaemia  or 
anaemic  condition,  while  not  a disease,  as  pernicious  anaemia  is 
stated  to  be,  was,  according  to  the  evidence,  a symptom  of  a dis- 
ease, and  continuing  as  ip  did  for  five  years  it  was  symptomatic  of 
a chronic  disease.  From  the  identity  of  the  treatment  it  is  mani- 
fest that,  in  Dr.  FierhelleFs  opinion,  the  cause  of  the  symptoms 
in  1919  was  the  same  as  in  1915,  1916,  and  1917.  I cannot  but 
think  it  highly  improbable  that  what  Schuch  was  attended  for  by 
Dr.  Fierheller  on  more  than  seventy  occasions  was  a “ trivial  ail- 
ment,” and  I regard  it  as  impossible  that  he  should  have  forgotten 
so  many  painful  treatments.  I therefore  consider  that  his  state- 
ments that  no  physician  or  practitioner  had  prescribed  for  or 
treated  him,  and  that  he  had  consulted  none,  during  the  five  years 
preceding  his  application,  were  known  by  Schuch,  when  he  made 
them,  to  be  absolutely  false.  Had  the  facts  been  made  known  in 
answer  to  the  inquiries,  the  defendant  company,  according  to  un- 
disputed evidence,  would  have  either  refused  to  issue  the  policy  or 
deferred  issuing  it  until  a careful  investigation  had  been  made  into- 
the  cause  of  the  conditions  which,  in  the  opinion  of  the  applicant 
and  his  family  physician,  had  during  protracted  periods  called  for 
so  many  painful  treatments  with  highly  potent  drugs,* 

If  it  were  necessary  to  go  so  far,  I should  be  prepared  to  con- 
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sider  the  representations  of  fact  as  not  only  false  but  fraudulent. 
They  were  made  with  the  knowledge  of  their  falseness  for  the  pur- 
pose of  inducing  the  contract  which,  on  the  faith  of  them,  was 
procured  from  the  defendants,  and,  so  procured,  is  the  foundation 
of  the  present  action. 

As  the  representations  were  material  to  the  contract,  the  On- 
tario Insurance  Act  affords  no  aid  to  the  plaintiffs.  Everything 
necessary  for  finally  determining  the  matter  in  controversy  is  be- 
fore this  Court,  and  the  Court  may  give  judgment  accordingly. 

The  law  on  the  points  in  issue  is  well  settled.  I need  refer 
only  to  the  recent  case  of  Selich  v.  New  York  Life  Insurance  Co., 
48  O.L.R.  416. 

Middleton,  J. : — The  policy  was  issued  on  the  13th  December, 
1918,  for  the  sum  of  $50,000,  payable  to  the  plaintiffs  if  Schuch 
should  die  at  any  time  within  fifteen  years  of  the  date  of  the  policy, 
thus  differing  from  the  ordinary  life  policy,  as  if  Schuch  survived 
the  fifteen  years  the  company  would  be  under  no  liability  what- 
ever. 

Schuch  died  on  the  20th  April,  1920. 

The  insurance  company  resisted  payment  upon  the  ground,  inter 
alia , that  Schuch,  at  the  time  he  applied  for  the  insurance,  fraudu- 
lently concealed  certain  facts  and  made  false  answers  to  questions 
put  to  him,  for  the  purpose  of  inducing  the  issue  of  the  policy. 

Five  questions  are  important.  They  are  all  found  under  that 
section  of  the  application  headed  “ Statements  to  Medical  Exam- 
iner.” At  the  foot  is  the  signature  of  the  assured  to  this  state- 
ment : “ I certify  that  each  and  all  of  the  f oregoing  statements 

and  answers  were  read  to  me,  and  are  fully  and  correctly  recorded 
by  the  medical  examiner.  Frederick  Joseph  Schuch.” 

The  questions  and  answers  referred  to  are  as  follows: — 

“ Q.  17.  What  illnesses,  diseases,  injuries,  or  surgical  operations 
have  you  had  since  childhood?  A.  Smallpox;  time,  42  years  ago. 
Trivial  ailments  since  childhood.  Typhoid,  doubtful  diagnosis,  one 
time  ten  years  ago,  two  weeks’  duration.  Very  slight.  Complete 
recovery  in  two  weeks.” 

“ Q.  18.  State  'every  physician  or  practitioner  who  has  pre- 
scribed for  or  treated  you,  or  whom  you  have  consulted,  in  the 
past  five  years.  A.  None. 

“Q.  19.  Have  you  stated  in  answer  to  question  17  all  illnesses, 
diseases,  injuries,  surgical  operations  which  you  have  had  since 
childhood?  A.  Yes. 

“Q.  20.  Have  you  stated  in  answer  to  question  18  every  physi- 
cian and  practitioner  consulted  during  the  past  five  years,  and 
dates  of  consultation?  A.  Yes. 
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“Q.  21.  Are  you  in  good  health?  A.  Yes.” 

The  fact  was  that  the  answer  to  question  18,  reiterated  in  the 
answer  to  question  20,  was  untrue.  The  insured  had  consulted  and 
had  been  prescribed  for  and  treated  by  Dr.  George  Fierheller  on 
many  occasions  during  the  five  years.  Dr.  Fierheller  attended  him 
in  1915  during  the  months  of  March,  April,  and  May,  when  he 
gave  him  a series  of  hypodermics  of  Zambellettf’s  arsenic,  iron,  and 
strychnine.  These  injections  were  administered  hypodermically 
in  the  hip,  the  cause  of  the  treatment  being,  to  use  the  words  of  the 
doctor,  because  “ he  was  very  nervous,  run-down,  and  somewhat 
anaemic.”  In  1916  treatments  were  given  in  April,  May,  August, 
September,  and  October— four  in  April,  three  in  May,  six  in 
August,  seven  in  September,  and  ten  in  October.  The  treatments 
were  given  hypodermically,  the  doctor  says,  because  Schuch  said 
that  he  could  not  take  any  medicine  by  the  mouth,  as  he  had  a poor 
stomach  and  could  not  readily  assimilate  medicine  when  adminis- 
tered in  the  ordinary  way,  a statement  which  is  in  direct  conflict 
with  the  evidence  of  the  wife,  who  describes  him  as  having  a mania 
for  drinking  any  medicine  he  could  lay  his  hands  upon.  In  1917 
similar  treatments  took  place  in  August,  September,  and  October, 
the  same  cause  being  assigned,  an  anaemic,  run-down,  nervous  con- 
dition, the  doctor  defining  the  word  “ anaemic  ” as  indicating  to 
him  u a thin,  watery  condition  of  the  blood,  diminution  of  the 
red  blood  corpuscles.”  Later  the  doctor  speaks  of  the  assured  as 
being  in  “an  anaemic  condition.”  Most  of  these  treatments  were 
given  at  the  doctor’s  office  at  the  request  and  suggestion  of  Schuch 
himself,  whose  wife  had,  in  1915,  taken  similar  treatment  from 
the  same  doctor. 

The  medical  examiner  is  unable  to  state  what  was  intended  to 
be  covered  by  the  expression  “ trivial  ailments  since  childhood  ” 
in  the  answer  to  question  17,  but  there  is  no  doubt  that  the  insured 
did  not  disclose  the  fact  that  he  had  consulted  Dr.  Fierheller,  and 
that  that  doctor  had  prescribed  for  and  treated  him,  and  there  is 
no  kind  of  explanation  of  the  failure  to  make  this  disclosure. 

I do  not  think  it  is  material,  but  it  is  of  interest  to  know,  that 
in  1919,  after  the  policy  had  been  issued,  Dr.  Fierheller  continued 
the  treatment  in  August  and  September. 

On  the  1st  March,  1920,  Schuch  became  seriously  ill,  and,  cancer 
being  suspected,  on  a preliminary  operation  he  was  found  to  be  in 
such  a condition  that  recovery  was  impossible,  and  he  died  in  about 
a month. 

The  learned  trial  Judge  has  found  that  the  non-disclosure  or 
misstatement  relied  upon  was  not  a misrepresentation  or  conceal- 
ment material  to  the  contract,  basing  this  finding  upon  the  theory 
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that  “if  the  facts  stated  in  evidence  by  Dr.  Eierheller,  with  rela- 
tion to  the  condition  of  Schuch  and  his  treatment,  had  been  given 
to  the  defendant  company  it  was  not  at  all  probable  that  they  would 
have  refused  the  premium  or  issue  of  the  policy,  nor  do  I think  that 
they  would  even  have  required  the  examination  which  the  officials 
now  think  they  would  have  required,”  and  he  states  that  his  finding 
as  to  the  misrepresentation  not  being  material  is  “ in  that  sense.” 

A good  deal  of  discussion  at  the  trial  and  upon  the  appeal  was 
directed  to  the  fact  that  the  anaemic  condition  of  the  insured  was 
not  referred  to  in  the  answers  to  questions  Nos.  17  and  19,  *and  it 
may  well  be  that  the  physical  condition  described  by  Dr.  Fierheller 
would  not  amount  to  “ illnesses,  diseases,  injuries,  or  surgical 
operations,”  within  the  meaning  of  question  No.  17,  and  if  the 
case  depended  upon  that,  and  that  alone,  I do  not  think  I should 
have  come  to  the  conclusion  at  which  I have  arrived.  The  matter 
that  is,  to  me,  of  moment,  is  that,  although  the  insured  had  during 
the  five  years  consulted  and  been  treated  by  Dr.  Eierheller  at  least 
seventy  times  during  that  period,  this  series  of  attendances  and 
consultations  and  treatments  is  entirely  suppressed.  When  a man 
who  is  accused  of  perpetrating  a deliberate  fraud  is  dead,  no  doubt 
it  is  the  duty  of  the  Court  to  view  his  conduct  with  the  utmost 
charity,  and  to  seek  for  every  available  excuse  and  explanation ; but 
if,  on  the  other  hand,  it  is  satisfied  that  a deliberate  misstatement 
is  made  in  a vital  matter  inducing  the  contract,  the  Court  must 
not  shrink  from  giving  full  effect  to  the  facts  found  to  exist.  It 
was  suggested  that  these  answers  are  the  words  of  the  doctor,  and 
that  the  insured  ought  not  to  be  held  strictly  responsible  for  them. 
This  might  have  some  force  in  dealing  with  the  answer  to  question 
No.  17,  but  it  could  not  have  any  relevancy  to  questions  No.  18  and 
No.  20,  and  furthermore  the  insured  has  stated,  in  the  memoran- 
dum I have  quoted,  that  he  has  read  the  questions  and  answers 
himself  and  certifies  that  the  answers  as  written  are  correctly 
recorded  by  the  medical  examiner. 

During  the  argument  there  was  a good  deal  of  discussion  of  the 
provisions  of  the  Insurance  Acts.  Much  of  this,  I venture  to  think, 
was  based  upon  a misunderstanding  of  the  real  effects  of  their 
provisions.  The  provisions  of  the  Acts  are"  not,  I think,  important 
in  this  case.  The  intention  of  Parliament  and  of  the  Legislature 
has  been  to  prevent  the  insurance  company  from  converting  state- 
ments into  warranties,  and  so  avoiding  the  policy  by  reason  of  any 
error,  or  providing  that  all  statements  are  to  be  regarded  as 
material  to  the  risk  and  so  accomplishing  the  same  end. 

The  policy  here  adopts  no  such  device.  Eliminating  matters 
not  at  all  material,  the  only  provision  is  the  following : “ This 
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policy  and  the  application  herefor,  copy  of  which  is  endorsed 
hereon  or  attached  hereto,  constitute  the  entire  contract  between 
the  parties  hereto,  All  statements  made  by  the  assured  shall,  in 
the  absence  of  fraud,  be  deemed  representations  and  not  warran- 
ties, and  no  such  statement  and  answer  shall  avoid  or  be  used  as 
a defence  to  a claim  under  this  policy  unless  contained  in  the 
written  application  herefor,  and  a copy  of  the  application  is 
endorsed  on  or  attached  to  the  policy  when  issued.” 

Apart  fro^a  statutory  provisions  the  law  is  well  settled  and 
simple.  It  is  admirably  summarised  in  Halsbury’s  Laws  of 
England,  vol.  17,  p.  550,  para.  ilOO : “ Life  insurance  . . .is  a 
contract  uberrimce  fidei , and  the  general  principles  of  law  as  to 
misrepresentation  and  concealment  which  govern  marine  insur- 
ance apply  also  to  life  insurance,  except  so  far  as  they  may  be 
excluded  or  modified  by  the  terms  and  conditions  of  the  policy. 
The  policy  is  therefore  avoided  not  only  hy  fraud,  but  also  by  the 
concealment  or  misrepresentation  of  a material  fact,  whether  or 
not  it  caused  or  was  in  any  way  connected  with  the  death  of  the 
assured,  and  further,  the  question  whether  the  matter  concealed 
or  misrepresented  is  material  is  a question  of  fact,  namely,  whether 
the  matter  represented  or  concealed  was  such  as  would  influence 
the  mind  of  a reasonable  and  prudent  insurer  in  accepting  or 
declining  the  risk.” 

As  is  plain  from  the  quotation  from  the  policy,  there  is  nothing 
in  this  contract  which  takes  it  out  of  the  general  law,  and  the  law 
is  not  peculiar  to  insurance. 

It  may  be  said,  and  rightly  said,  that  the  misrepresentation 
must  have  in  fact  materially  induced  the  contract  in  order  to  give 
a right  of  avoidance ; but,  if  the  statement  is  cc  of  such  a nature 
as  would  be  likely  to  induce  a person  to  enter  into  a contract,  and 
it  is  proved  that  the  plaintiff  did  enter  into  the  contract,  it  is  a 
fair  inference  of  fact  that  he  was  induced  to  do  so  by  the  state- 
ment:” per  Lord  Blackburn  in  Smith  v.  Chadwick  (1884),  9 App. 
Cas.  187,  196. 


The  Dominion  Insurance  Act,  R.S.C.  1906,  ch.  34,  .secs.  71 
and  72,  as  I understand  it,  does  not  affect  this  situation.  Section 
71  requires  the  stipulation  to  be  set  out  in  full  in  the  policy. 
Section  72  provides  that  no  condition  avoiding  a policy  by  reason 
of  the  untruth  of  any  statement  in  the  application  may  be  made 
unless  the  condition  ■“  is  limited  to  cases  in  which  such  statement 
is  material  to  the  contract.” 

The  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  156(3), 
(5), (6),  carries  the  matter  somewhat  farther.  Under  (3)  the 
application  may  only  be  looked  at  if  the  Court  “ may  determine 
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that  it  contains  a material  misrepresentation  by  which  the  insurer 
was  induced  to  enter  into  the  contract.”  By  (5),  notwithstanding 
any  term  that  may  be  endorsed  or  embodied  in  the  policy,  “no 
contract  shall  be  avoided  by  reason  of  the  inaccuracy  of  any  state- 
ment unless  it  is  material  to  the  contract.”  By  (6)  the  question 
of  materiality  shall  be  a question  of  fact  for  the  jury,  or  for  the 
Court;  and  no  admission,  term,  stipulation,  or  condition  to  the 
contrary  is  to  have  any  force  or  validity.  None  of  these  pro- 
visions, as  I have  already  said,  applies  here,  for  the  policy  itself 
leaves  the  matter  to  be  determined  upon  the  general  law  without 
any  attempt  to  modify  it. 

Seeking  then  to  answer  the  question  presented  in  the  light  of 
the  law,  I cannot  come  to  any  other  conclusion  than  that  the  untrue 
answers  to  questions  Nos.  18  and  20  were  false  representations  and 
material  concealment  with  reference  to  matters  which  would 
influence  the  mind  of  any  reasonable  and  prudent  insurer  in 
accepting  or  declining  the  risk,  and  that  they  were  of  such  a 
nature  as  would  induce  the  insurance  company  to  enter  into  the 
contract,  and  that  the  proper  inference  from  all  the  evidence  is 
that  the  insured  here  did  enter  into  this  contract  upon  the  faith 
of  these  false -statements. 

If  it  were  necessary  to  go  farther,  and  to  find  fraud,  I can 
see  no  escape  from  making  such  a finding.  I can  conceive  no 
justification  for  the  untruth  so  deliberately  told.  This  man  going 
to  the  office  of  a doctor  for  several  months  preceding  his  applica- 
tion, and  receiving  there  numerous  hypodermic  injections,  could 
not  have  forgotten  the  fact  that  he  had  consulted  this  physician. 
He  was  not  asked  to  weigh  the  question  as  to  the  importance  of 
the  actual  treatment  received.  lie  was  simply  asked  in  this 
question  to  state  the  fact  with  reference  to  the  consultation  of 
physicians,  and  I cannot  conceive  it  to  be  possible  that  any  insur- 
ance company,  having  been  told  the  truth  as  disclosed  in  Dr. 
Fierheller’s  evidence,  in  the  face  of  such  a statement,  would  enter 
into  a contract  of  insurance  for  $50,000  without  further  careful  and 
exhaustive  inquiry.  It  would  then  have  been  evident  that  Dr. 
Fierheller  was  treating  him  in  this  way  without  any  real  examina- 
tion of  his  condition,  and  this  would  have  provoked  a much  more 
thorough  examination  than  that  which  had  taken  place  before  Dr. 
McCullough.  It  is  also  important  to  bear  in  mind  the  nature  of 
the  insurance  here.  It  is  not  a case  of  a premium  based  purely 
upon  expectation  of  life,  but  it  is  the  case  of  a small  premium 
and  a large  risk,  the  contingency  being  the  death  of  the  assured 
during  the  limited  term.  It  was  therefore  important  for  the 
insurance  company  to  be  able  to  estimate  whether  the  life  was 
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likely  to  last  the  stipulated  term,  for  then  the  premium  would 
belong  to  the  insurance  company  without  further  liability. 

I cannot  understand  how  it  could  be  supposed  that  the  fact 
that  for  three  months  in  each  year  the  insured  was  in  the  hands 
of  a physician  receiving  tonic  treatment  for  general  debility  could 
be  regarded  as  something  immaterial,  to  be  disclosed  or  not  dis- 
closed at  the  will  of  the  insured.  Much  less  can  it  be  said  to  be 
a matter  which  can  be  ignored  when  a false  answer  is  deliberately 
given,  for  this  is  not  a case  of  mere  nondisclosure  but  of  an  actual 
untruth  when  the  attention  of  the  insured  is  very  pointedly  drawn 
to  the  matter. 

In  my  view,  the  appeal  should  be  allowed  and  the  action 
should  be  dismissed. 

Logie,  J. : — Notwithstanding  the  careful  and  exhaustive  judg- 
ment of  the  learned  trial  Judge,  I cannot  agree  with  his  finding 
of  fact  that  the  untruthful  answer  by  the  deceased  to  Q.  18  of 
the  application  was  not  material. 

The  test  of  materiality  ( per  King,  J.,  in  Nova  Scotia  Marine 
Insurance  Co.  v.  Stevenson  (1894),  23  Can.  S.C.R.  137,  at  p.  141) 
is  the  probable  effect  which  the  statement  might  naturally 
and  reasonably  be  expected  to  produce  in  the  mind  of  the  under- 
writer in  weighing  the  risk  and  considering  the  premium;  and, 
speaking  for  myself,  I am  of  opinion  that  if  the  course  of  treatment 
given  to  the  deceased  by  Dr.  Fierheller  had  been  disclosed  to  the 
company,  no  policy  would  have  issued  without  further  and 
exhaustive  physical  examination  of  the  deceased. 

It.  would,  if  disclosed,  have  been  a factor — certainly  a ma- 
terial one  and  probably  a determining  one — in  appreciating  the 
situation,  and  the  underwriters  were  entitled  to  have  the  fact 
disclosed  to  them  in  order  that  they  might,  with  knowledge  of  all 
the  material  facts,  decide  for  themselves  whether  this  material 
fact  would  influence  them  or  not. 

“ If,”  as  was  stated  by  Jessel,  M.R.,  in  Smith  y.  Chadwick 
(1882),  20  Ch.D.  27,  at  p.  44,  “the  Court  sees  on  the  face  of  it 
that  the  statement  is  of  such  a nature  as  would  induce  a person 
to  enter  into  the  contract,  or  would  tend  to  induce  him  to  do  so, 
or  that  it  would  be  a part  of  the  inducement,  to  enter  into  the 
contract,  the  inference  is,  if  he  entered  into  the  contract,  that  he 
acted  o^  the  inducement  so  held  out,  and  you  want  no  evidence 
that  he  did  so  act.” 

In  the  case  before  us,  not  only  was  there  no  evidence  shewing 
in  fact  that  the  company  knew  the  truth  before  entering  into  the 
contract,  and  therefore  could  not  rely  on  the  misstatement,  or  that 
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they  avowedly  did  not  rely  upon  it,  whether  they  knew  the  true 
fact  or  not,  but,  on  the  contrary,  there  is  ample  evidence  that  this 
misstatement  was  an  inducing  factor  causing  the  company  to 
enter  into  the  contract,  and  that  if  the  truth  had  been  known  the 
company  would,  on  the  disclosure  of  Dr.  Fierheller’s  treatment 
alone,  have  refused  the  risk. 

This,  I think,  disposes  of  the  plaintiffs’  case,  and  I do  not 
consider  it  necessary  to  find  that  the  omission  to  disclose  a material 
fact  necessarily  fresh  in  the  mind  of  the  deceased  was  fraudulent, 
although  a jury  might  easily  and  properly  so  have  found. 

But  the  plaintiffs  urged  that  the  defendants  cannot  set  up 
the  defence  of  material  misrepresentation  inducing  the  contract, 
by  reason  of  subsec.  5 of  sec.  156  of  the  Ontario  Insurance  Act, 
as  amended  in  1915  by  Geo.  Y.  ch.  20,  sec.  19. 

This  subsection  is,  however,  predicated  upon  a policy  con- 
taining a term?  condition,  etc.,  in  the  policy  itself,  or  endorsed 
thereon,  providing  that  such  contract  shall  be  avoided  by  reason 
of  a statement  in  the  application : in  which  event  the  policy  shall 
not  be  avoided  by  reason  of  the  inaccuracy  of  any  such  statement, 
unless  the  term,  condition,  etc.,  is  and  is  expressed  to  be  limited 
to  cases  in  which  such  statement  is  material  to  the  contract. 

No  such  term,  condition,  etc.,  appears  in  the  policy  sued  on 
or  is  endorsed  thereon,  and  there  is,  therefore,  no  reason  why  the 
company  should  not  be  entitled  to  rely  upon  the  ordinary  rule  of 
law  that  a material  misrepresentation  inducing  the  contract  avoids 
it. 

Meredith,  C.J.C.P. : — I am  unable  to  agree  with  the  other 
members  of  this  Court  in  their  disagreement  with  the  learned 
trial  Judge,  who,  after  a thorough  trial  of  this  action  and  after 
much  care  and  deliberation,  found  all  the  material  facts,  raised 
by  the  parties  before  him,  against  the  defendants;  and  I am  so 
unable  to  agree  not  because  I am  one  of  those  who  profess  to  be 
distressed  when  a trial  Judge  is  overruled  in  a court  of  appeal 
upon  a question  of  fact,  for,  in  truth,  I am  always  in  favour  of 
giving  full  effect  to  every  right  of  appeal  conferred  by  law  and 
firmly  opposed  to  every  attempt  to  curtail,  or  render  ineffectual, 
any  such  right. 

I am  so  unable  to  agree  because  convinced  by  the  evidence 
adduced  at  the  trial  that  the  findings  of  the  trial  Judge  are  true 
findings;  and  can  be  shewn  to  be  true;  though  it  should  be  enough 
to  hold  that  the  plaintiffs  should  succeed  if  unable  to  find  the 
contrary,  the  onus  of  proof  being  on  the  defendants;  the  onus  of 


App.  Div. 

1923. 

Ontario 
Metal 
Products 
Co.  Limited 

v.  . 

Mutual 

Life 

Insurance 
Co.  OF 
New  York. 

Logie  J. 


324 


ONTARIO  LAW  REPORTS.  [vol. 


App.  Div. 

1923. 

Ontario 
Metal 
Products 
Co.  Limited 
v. 

Mutual 

Life 

Insurance 

Co.  OF 

New  York. 

Meredith, 

C.J.C.P. 


proof  of  fraud  perpetrated  by  a somewhat  prominent  citizen  of 
excellent  character,  who  is  now  dead. 

But  there  is  one  thing  in  which  I am  unable  to  agree  with  the 
trial  Judge:  he  should  not  have  withdrawn  this  case  from  the 
jury.  When  he  did  so,  he  was  under  the  impression  that  the  only 
question  of  fact  to  be  tried  was  the  one  of  materiality.  Now  that 
it  has  turned  out  that  a question  of  truthfulness  or  fraud  was 
involved,  I have  no  doubt  that  he  will  agree  with  me  that  the 
plaintiffs’  right  to  a jury  should  not  have  oeen  taken  from  them. 
The  most  important  question  of  fact  is  one  that  was  essentially  a 
question  for  a jury.  It  is  true  that  the  Judge  has  found  in  the 
plaintiffs’  favour;  but  the  finding  of  a Judge  and  the  finding  of  a 
jury  are  different  things.  A majority  of  the  members  of  the 
Court  can  substitute  their  findings  for  those  of  the  trial  Judge; 
they  could  not  for  those  of  a jury. 

It  may  be  better,  before  considering  any  question  of  fact 
involved  in  the  case,  to  consider  the  questions  of  law  involved  in  it. 

And  the  first  question  of  that  character  is:  To  what  extent  is 
this  case  governed  by  legislation? 

It  is  said  that  in  a contract  of  insurance  the  utmost  good  faith 
is  required  on  the  part  of  the  insurred ; but  so  too  good  faith  is 
required  on  the  part  of  the  insurer ; and  that  was  found  to  be  so 
lacking  that  stringent  legislation  was  deemed  necessary  to  enforce 
it. 


And  in  such  legislation  it  is  provided:  that  all  terms  and 
conditions  of  a contract  of  insurance  shall  be  set  out  in  full  upon 
the  policy  and  that  unless  so  set  out  no  term  impairing  its  effect 
shall  be  valid  or  admissible  in  evidence  to  the  prejudice  of  the 
assured  or  beneficiary ; that  the  application  of  the  insured  shall  not 
be  deemed,  against  him,  part  of,  or  be  considered  with,  the  con- 
tract, except  in  so  far  as  the  court  may  determine  that  it  contains  a 
material  misrepresentation  by , which  the  insured  was  induced  to 
enter  into  the  contract  ; and  that  no  contract  of  insurance  shall 
contain  any  term  providing  that  it  shall  be  avoided  by  reason  of 
any  statement  in  the  application,  or  inducing  the  contract,  unless 
such  term  is  limited  “and  is  expressed  to  be  limited  ” to  cases  in 
which  such  statement  is  material  to  the  contract. 

The  defendants  did  not  comply  with  these  provisions  in  the 
policy  in  question;  on  the  contrary,  they  provided  in  it  that  the 
policy  and  the  application  should  constitute  the  contract;  the 
ordinary  effect  of  which  would  be  to  make  the  statements  contained 
in  the  application  warranties,  contrary  to  the  provisions  of  the 
law  of  this  Province  to  which  I have  referred. 

But  they  further  provided  in  it  that  the  statements  of  the  in- 


LIV.] 


ONTARIO  LAW  REPORTS. 


325 


sured  should  “ in  the  absence  of  frand 75  be  deemed  representations, 
and  not  warranties,  and  that  no  snch  statement  should  avoid  the 
policy  or  be  used  as  a defence  to  a claim  under  it  unless  contained 
in  the  written  application. 

If  these  provisions  were  intended  to  avoid  the  contract  by  reason 
of  any  statement  in  the  application  or  inducing  the  contract,  they 
can  have  no  such  effect,  because  not  limited  and  expressed  to  be 
limited  to  cases  in  which  the  statement  is  material  to  the  contract. 

The  conflict  of  decisions  as  to  the  need  of  expressly  limiting 
terms  to  such  as  are  material  ended,  in  the  year  1914,  dn  favour  of 
those  holding  that  they  need  not  be  expressly  so  limited;  but  the 
highest  authority,  the  Legislature,  in  the  following  year,  reversed 
that  state  of  affairs,  and  made  it  necessary  that  such  terms  should 
be  expressed  in  the  contract  to  be  so  limited ; and,  as  they  are  not 
in  this  case,  the  defendants  cannot  use  the  provisions  of  the  policy 
which  I have  set  out  as  a defence  to  this  action. 

Yet  I assume  that  they  may  defend  on  the  ground  that  the 
policy  was  obtained  by  fraud;  but,  in  order  to  succeed  on  that 
ground,  such  a defence  must  be  clearly  alleged  and  proved  by 
them.  They -must  in  this  case  prove  a deliberate  and  stupid  false 
statement  which  was  material  to  the  contract  and  which  induced 
them  to  enter  into  the  contract;  materiality  is  doubly  essential, 
because  if  not  material  it  could  not  have  induced  the  contract,  and 
because  the  statutory  provision,  to  which  I have  referred,  prevents 
the  application  being  deemed  part  of  or  considered  with  the  con- 
tract except  in  so  far  as  the  Court  may  determine  that  it  contains 
a material  misrepresentation  by  which  the  insured  was  induced 
to  enter  into  the  contract. 

• Then  what  proof  is  there  of  these  things  which  enables  us  to 
say — not  to  speak  of  demonstrate — that  the  learned  trial  Judge 
was  wrong  in  finding  not  only  that  they  were  not  proved  but  that 
they  never  existed. 

The  charge  made  by  the  defendants  against  the  subject  of  the 
insurance  in.  question  — Frederick  Joseph  Schuch  - — is  that  he 
stated  to  the  defendants’  local  physician,  who  examined  him  for 
the  purposes  of  this  insurance,  that  no  physician  had  prescribed 
for  or  treated  him  or  been  consulted  by  him  in  the  then  past  five 
years,  when  in  truth  he  had  been  so  treated  in  all  of  such  years 
except  the  last;  and  that  when  asked  what  illnesses,  diseases,  or 
surgical  operations  he  had  had  since  childhood  he  concealed  the 
fact  that  in  those  four  years  he  had  Ci  anaemia  and  a general  run- 
down condition.” 

At  the  outset  it  may  be  said  that  there  is  no  evidence  that 
the  man  had  any  illness  or  disease  in  those  five  years  or  for  a 
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good  many  years  before;  on  the  contrary,  it  is  not  only  well 
proved,  but  is  now,  after  his  death,  demonstrated,  that  he  had 
none.  It  should  be  childish  to  contend  that  he  had  the  disease 
called  anaemia.  The  word  “ anaemia”  was  used  in  a loose  manner 
at  the  trial;  but  only  in  the  sense  in  which  it  is  not  uncommonly 
employed,  a lack  of  full-blooded  appearance,  of  the  commonest 
occurrence,  and  which  may  be  quite  unconnected  with  disease  or 
illness. 

Before  dealing  with  the  question  whether  he  had  been  pre- 
scribed for  or  treated  by  or  had  consulted  a physician,  it  is  well 
to  remind  ourselves  of  the  circumstances  under  which  the-  man 
was  questioned  and  answered  as  to  these  and  many  other  matters. 

The  questions  were  asked  (by  the  defendants’  physician,  and 
the  answers  are  in  his  words  and  writing.  The  questions  are 
printed  and  form  part  of  the  application  for  the  insurance; 
another  part  of  which  was  answered  by  himself  over  his  own 
signature. 

The  questions  were  asked  and  the  answers  given  when  the 
man  underwent  the  medical  examination ; they  were  not  given  to 
him  to  be  answered  when  he  could  apply  his  memory  fully  to 
them.  They  had  to  be  answered  when  his  mind  must  have  been 
most  occupied  with  anxiety  not  whether  the  insurance  should  be 
effected  or  not,  but  with  the  far  more  important  question,  whether 
he  were  a well  or  a diseased  man : something  like  awaiting  a life 
or  death  announcement. 

Then  too  it  must  be  borne  in  mind  that  in  such  cases  very 
much  is  left  to  the  physician;  he  is  supposed  to  know  and  to  do 
all  that  is  necessary;  the  subject  of  the  insurance  knows  little  or 
nothing  of  such  things;  his  mind  is  altogether  set  upon  the 
momentous  question  whether  he  is  a sound  or  unsound  man  in 
bodily  health. 

So  too  we  must  remember  that  the  physician  knew,  and  it 
may  be  that  the  subject  of  the  insurance  knew,  that  they  were 
required  to  state  only  those  things  which  were  material  to  the 
contract. 

The  facts  affecting  the  question  now  under  consideration  are 
these : the  man’s  wife  was  being  given  a “ tonic  ” for  weakness 
following  an  illness — bronchitis : it  was  one  of  a simple  and 
ordinary  nature;  a tonic  of  iron,  arsenic,  and  strychnine;  it  was 
administered  hypodermically,  but  there  was  no  kind  of  signifi- 
cance in  that.  The  man  was  one  of  that  kind,  whose  name  is 
legion,  as  the  fortunes  made  in  “ proprietary  medicines  ” prove, 
who  have  “ a mania  for  medicine;”  evidently  believing  that  the 
tonic  was  aiding  his  wife,  and  deeming  that  it  should  be  good  for 
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him  too,  he  really  procured  from  her  physician  the  same  tonic, 
taken  in  the  same  way;  and,  thinking  that  it  had  a beneficial 
effect  with  him,  he  took  it  during  several  months  in  four 
years ; four  years  when  the  great  war  was  raging,  and  when 
this  man,  besides  having  the  ordinary  alarms  and  anxieties  of  the 
times,  had  the  added  ones  arising  from  being  an  Austrian  in 
Canada  and  the  head  of  a factory  manufacturing  war  munitions. 
Some,  even  in  these  days  of  safety  and  tranquility,  take  the  more 
harmful  tonic  of  one  cocktail  and  upwards  a day,  and  would  be 
indignant  if  it  were  treated  as  indication  of  disease  or  ailment  or 
were  called  a treatment.  Others  find  solace  in  smoking  a dirty 
pipe  at  all  hours,  a thing  more  harmful  and  disagreeable  than  the 
tonic  that  this  man  and  his  wife  took  in  those  days  of  dread.  No 
suspicion  arises  in  such  cases;  but  if  they  were  not  such  common 
habits  they  might  better  excite  suspicion  than  the  tonic  taken  by 
this  man  and  his  wife.  The  evidence,  and  common  knowledge  in 
these  days  of  hypodermic  injections,  put  it  beyond  any  question 
that  there  was  no  significance  whatever  in  the  manner  in  which 
the  tonic  was  taken.  If  a canvass  were  made  perhaps  the  most  sur- 
prising thing  would  be  how  many  take  a tonic  in  one  form  or 
another  and  how  few  do  not — a “ pick-me-up,”  a “ bracer,”  a 
“ tonic,”  a “ stimulant,”  a “ sedative,”  a “ night-cap,”  in  no  sense 
connected  with  any  disease,  illness,  ailment,  or  treatment. 

Then  did  the  subject  of  this  insurance  even  fail  to  mention 
the  fact  that  he  had  taken  the  tonic?  I am  unable  to  find  that  he 
did;  and  indeed  am  satisfied  that  he  did  not. 

The  charges  in  this  respect  rest  wholly  on  the  testimony  of  the 
examining  physician,  who  did  not  say  that  he  was  not  told  of  the 
taking  of  the  tonic,  but  did  say  that  he  was  not  told  of  “ Dr. 
Fierheller’s  treatments,”  and  that  that  doctor’s  name  was  not 
mentioned;  and  that  there  was  a denial  of  medical  attention  dur- 
ing the  past  five  years.  The  questions  and  answers  were  all  based 
on  treatment:  medical  treatment,  for  some  disease  of  which  there 
was  none. 

There  is  much  to  shew  that  what  might  be  expected  in  a 
physician  who  has  to  deal  with  many  cases  happened  in  this  case; 
that  his  memory  was  not  clear  and  could  not  be  relied  upon  by 
himself  in  most  essential  particulars. 

He  admitted,  as  was  manifest,  that  he  had  been  told  of  other 
ailments  than  those  set  out  by  him  in  the  application ; and  that  in 
his  own  words — not  those  of  the  man  he  examined — he  had  de- 
scribed these  other  ailments  as  “ trivial  ailments  since  childhood.” 
He  was  quite  unable  to  tell  at  the  trial  upon  what  information  he 
had  written  those  words.  But  what  more  likely  than  taking  the 
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tonic  ? He  freely  admitted  that  if  he  had  been  told  all  about  it, 
it  would  not  have  affected  his  judgment,  he  would  still  have  de- 
scribed the  man  as  in  good  health;  and  should  have,  as  he  did, 
recommended  him,  without  reservation,  for  insurance;  and  should 
have  said,  as  he  did  say,  that  the  policy  might  be  delivered  free 
from  medical  restrictions;  and  all  that  should  have  proved  the 
accuracy  of  his  examination  and  the  soundness  of  his  opinion,  for 
it  is  now  put  beyond  all  question  that  the  man  was  free  from 
disease  when  taking  the  tonic,  for  he  died  of  cancer,  of  a rapidly 
progressing  character,  which  could  hardly  have  begun  its  course 
more  than  a year  before  the  man’s  death,  not  to  speak  of  five  or 
six  years  or  even  a year  and  three  months. 

We  must  remember  that  the  man  is  dead,  and  we  must  do  his 
reputation,  and  the  plaintiffs’,  the  common  justice  of  considering 
what  should  have  happened  if  he  could  h&ve  given  evidence  at  the 
trial. 

That  he  should  have  denied  concealment,  no  one  can  doubt; 
nor  can  I very  much  doubt  that,  confronting  the  examining  physi- 
cian, he  should  have  been  able  to  remind  him  of  things  that  should 
have  awakened  his  memory  to  the  fact  that  he  was  told  of  the 
tonic  and  of  other  things,  and  should  have  secured  an  admission 
that  that  was,  or  might  have  been,  so ; and  that  the  words  “ trivial 
ailments  ” embraced  all  such  things — every  one  being  concerned 
only  in  things  material. 

A circumstance  shewing  the  manner  in  which  the  application 
was  filled  in  by  the  examining  physician  is  afforded  by  his  failure 
to  mention  an  operation  for  rupture  performed  on  the  man. 
Though  question  17  was:  “ What  illnesses,  diseases,  injuries,  or 
surgical  operations  have  you  had  since  childhood?”  the  answers 
contained  no  reference  to  this  operation  in  any  way;  and  the 
answer  to  question  19 — “ Have  you  stated  in  answer  to  question 
17  all  illnesses,  diseases,  injuries,  or  surgical  operations  which  you 
have  had  since  childhood? — was  “yes.”  It  was,  however,  set  out 
in  a space  in  another  part  of  the  application. 

All  things  point  to  this,  that  the  tonics  and  the  old  operation 
and  other  things  were  considered  by  the  examining  physician,  and 
treated  by  him  as,  trivial  in  view  of  the  man’s  good  health  at  the 
time  of  the  examination,  a good  state  of  health  made  plain  by  the 
careful  physical  examinations  made  by  this  physician;  a view  of 
the  matter  which  subsequent  events  have  proved  to  have  been 
accurate.  The  man  could  not  have  had  any  disease,  but  must 
have  been  in  “ good  health  ” when  taking  the  tonic,  and  until 
within  a year  of  his  death. 

If  pallor  meant  disease,  what  a vast  number  of  human  beings 
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should  be  diseased!  If  all  those  who  were  pale  and  in  distress, 
even  though  not  munitions-makers  nor  persons  of  alien  enemy 
origin,  in  the  days  when  the  British  Army  was  driven  hack  and 
its  commanders  so  distressed  as  to  cry  out  that  their  backs  were 
at  the  wall  for  want  of  munitions  and  men,  a vast  number  of 
Britons  and  others  must  have  been  diseased  then  who  are  very 
well  now. 

If  those  who  made  fortunes  for  the  owners  and  advertisers  of 
ce  Pink  Pills  for  Pale  People  ” were  diseased,  what  a vast  number 
of  diseased  persons  there  must  have  been  and  must  still  be! 
Swarthiness  or  pallor  depends  mainly  on  sunshine  or  sunshade. 

And  so  too  of  those  who  have  a <<r  mania  for  medicine.” 
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There  is  no  evidence  that  the  answer  to  question  17  was  un- 
true, not  to  speak  of  purposely  untrue.  There  is  no  evidence  of 
any  illness,  disease,  injury,  or  surgical  operation  other  than  those 
set  out  in  the  application  in  one  place  or  another.  If  there  was 
any  such  illness,  etc.,  let  it  be  named ; no  one  has  yet  done  so. 

Nor  am  I satisfied  that  thele  was  any  consulting  of  a physi- 
cian or  any  prescription  or  treatment.  The  question  has  refer- 
ence to  some  consultation,  prescription,  or  treatment  for  some 
disease,  illness,  or  injury  of  a material  character.  No  illness  or 
disease  or  injury  was  suggested  or  thought  of  by  either  of  the 
men.  No  examination  was  made,  no  disease,  illness,  or  injury 
prescribed  for  or  treated ; the  man  was  merely  given  the  tonic  his 
wife  was  taking,  at  a time  when  hundreds  of  thousands  of  men 
felt  the  need  of  a tonic ; no  more  a medicine  than  a pint  of  bitter 
ale  or  a glass  of  whisky  was,  which  hundreds  of  thousands  of  men 
took  for  the  same  purpose;  and  more  than  likely  gained  a like 
benefit. 


Then  we  must  remember  the  circumstances  under  which  the 
contract  was  made:  the  man  did  not  seek  insurance;  he  was  soli- 
cited by  the  defendants ; their  “ soliciting  agent,”  as  they  have 
named  him  in  the  application,  procured  it  and  obtained  a com- 
mission from  them  for  doing  so.  Nothing  could  ever  come  out 
of  the  insurance  to'  the  man  himself ; it  was  payable,  if  at  all, 
only  after  his  death  and  to  the  plaintiffs,  an  incorporated  com- 
pany in  which  he  had  a large  interest.  Schemes  to  defraud  insur- 
ance companies  do  not  take  that  course;  the  schemer  is  generally 
the  seeker  of  the  insurance  and  the  taker  of  the  fruits  of  his 
fraud. 


Then  it  is  well  to  remember  what  manner  of  man  this  robber 
of  insurance  companies  was ; and  let  us  take  the  defendants’  own 
words  for  that.  This  is  what  one  of  its  principal  officers  wrote 
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of  him  when  the  contract  was  being  made ; and  it  remains  recorded 
in  the  defendants’  head  office  unto  this  day: — 

“ Bureau  of  Inspection  and  Revision 

“Inspector’s  report  on  applicant. 

“ Age  is  said  to  be  correct  as  stated.  Appearance  is  said  to  be 
good  and  denote  good  health  and  habits. 

“Health  is  said  to  have  been  good,  both  past  and  present,  with 
no  record  of  serious  illness  or  injury.  He  has  been  in  Toronto  for 
about  ten  years.  He  has  apparently  had  an  attack  of  smallpox  at 
some  time,  as  his  face  is  pock-marked. 

“ Health  of  family  said  to  be  good  and  free  from  contagious 
or  hereditary  disease. 

“ Habits  are  said  to  be  good,  both  past  and  present.  He 
drinks  very  moderately,  if  at  all,  and  there  is  no  history  of  his 
drinking  to  excess. 

“ His  morals  are  good  and  be  bears  a good  reputation  as  a 
clean-living  man  of  good  business  ability.  He  is  well  spoken  of 
by  the  banks  and  business  men,  .and  the  only  thing  they  have 
against  him  is  that  he  was  born  in  Austria,  but  he  has  always 
been  loyal  to  Canada  and  done-  nothing  contrary  to  the  best  inter- 
ests of  the  Dominion. 

“ The  domestic  environments  and  sanitary  conditions  of  resi- 
dence are  good  and  up  to  the  company’s  standard. 

“ He  practically  owns  the  Ontario  Metal  Products  Company, 
which  deals  in  iron  and  steel  products.  This  concern  does  a 
business  of  about  $250,000  per  year  and  is  profitable.  He  has 
also  been  engaged  in  the  manufacture  of  munitions  for  the  Can- 
adian Government,  but  is  out  of  that  work  now.  He  is  said  at 
his  bank  to  be  worth  at  least  $75,000  and  to  receive  a large 
income.  Last  year  he  is  reported  to  have  had  an  income  in 
excess  of  $27,000  and  is  making  money  fast  at  present. 

“ He  is  well  spoken  of  in  every  way  and  appears  to  be  up  to 
the  company’s  standard  in  every  way.” 

This  report  was  made 'after  a full  and  careful  investigation 
by  the  officer  before  mentioned. 

Is  a man  of  that  character — and  not  a word  to  the  contrary 
has  been  said  against  him — likely  to  concoct  a fraudulent  scheme 
under  which,  with  his  dying  breath,  the  company  with  which  he 
was  connected  is  to  get — if  he  is  not  found  out  and  if  he  dies  in 
time — by  false  pretences,  the  money  in  question  ? He  is  to  die 
with  a lie  upon  his  lips  so  that  some  one  else  may  get  the  money 
of  which  there  was  no  need  because  of  his  circumstances. 

If  the  man  were  bad  enough  for  that,  is  it  within  the  range 
of  possibility  that  he  could  be  fool  enough?  He  must  have  known 
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that  the  chances  were  altogether  in  favour  of  his  being  found  out 
and  the  money  lost  and  his  good  name  destroyed.  The  family 
physician  was  sure  to  be  applied  to;  such  a scheme  to  defraud 
the  company  could  be  that  of  an  imbecile  only. 

To  my  mind  the  thing’s  preposterous. 

But,  if  that  were  not  so,  if  all  else  were  against  the  plaintiffs, 
how  can  it  be  found  that  the  fact  of  taking  the  tonic  was  some- 
thing material  to  the  contract  ? 

The  case  is  not  one  of  fire  insurance,  in  which  the  premium 
may  be  higher  or  lower  according  to  the  nature  of  the  risk;  it 
was  a case  of  this  insurance  or  none  at  all;  and  so  “ material  to 
the  contract  ” means  material  to  the  risk ; and,  as  we  now  know  that 
the  man  was  in  good  health  until  a year  before  his  death,  how 
could  the  earlier  taking  of  a tonic  have  been  in  any  sense,  or  in  the 
remotest  way,  material  to  the  risk?  The  most  searching  examina- 
tions could  only  have  verified  the  examining  physician’s  investi- 
gations and  recommendations.  No  one  could  by  any  method 
have  discovered  any  indication  of  disease;  none  such  existed. 

In  view  of  the  after-knowledge  which  we  have:  that  the  man 
died  of  cancer,-  which  may  have  existed  for  a year  before  the  death : 
and  that  it  is  certain  that  no  such  disease  could  have  existed  in 
the  earlier  years  when  the  tonic  was  being  taken;  it  is  surprising 
to  me  that  any  witness,  no  matter  how  prejudiced  he  might  be, 
could  testify  that  the  taking  of  the  tonic,  or  the  reason  for  it,  was 
material  to  the  contract,  because  it  might  have  indicated  “ syphilis, 
tuberculosis,  pernicious  anaemia,  cancer,  or  malignant  disease,” 
when  the  witness  knew  that  the  man  had  none  of  these,  and 
never  had  had  any  of  them,  until  cancer  attacked  him,  in  all 
likelihood  within  a year  of  his  death,  and  could  not  be  discovered 
by  any  means  until  some  length  of  time  afterwards. 

There  is  nothing  in  the  evidence  to  shew  that  anything,  told 
or  untold,  that  had  happened  up  to  the  time  of  the  insurance, 
in  any  manner  affected  the  man’s  longevity,  and  that  was  the 
one  thing  material;  on  the  contrary  it  is  substantially  demon- 
strated by  the  man’s  death  and  the  cause  of  it  that  there  was 
nothing  material  to  tell. 

It  is  not  those  who  never  take  medicine,  it  is  not  those  who 
boast  of  never  having  been  ill  and  never  having  paid  a farthing 
to  a physician,  who  always  live  the  longest;  it  is  proverbial  that 
“the  creaky  door  hangs  longest;”  and  the  reason  is  not  far  to 
reach:  the  boastful  go  on  until  disease  has  so  firmly  grasped 
them  that  the  physician  can  do  nothing ; the  “ creaky  door  ” 
makes  no  such  mistake. 

When  no  one  knew  and  no  physician  could  tell,  until  long 
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after  the  insurance  was  effected,  that  the  man  was  in  the  grasp 
of  cancer,  how  is  it  possible  that  he  could  have  known  it  and 
have  concealed  it  when  the  insurance  was  effected,  probably 
several  months  before  it  began? 

It  is  said  that,  the  man  being  dead,  his  acts  and  his  purposes 
should  be  judged  with  charity;  if  that  means  with  more  or  less 
than  justice,  I cannot  agree  with  it;  but,  whatever  it  means,  if 
this  man  is  yet  capable  to  make  supplication  his  prayer  may  well 
be:  save  me  and  my  reputation  from  judicial  charity. 

I would  dismiss  the  appeal. 

Appeal  allowed  (Meredith,  C.J.C.P.,  dissenting). 


[On  the  4th  December,  1923,  the  judgment  of  the  Appellate  Division 
was  reversed  and  that  of  Magee,  J.A.,  restored  (Duff,  J.,  dissenting)  : 
Ontario  Metal  Products  Co.  v.  Mutual  Life  insurance  Co.  of  New  York, 
[1924]  S.C.R.  35.  Leave  for  a further  appeal  was  subsequently  granted 
by  the  Judicial  Committee.] 


1922. 
Dec.  21. 

1923. 
June  20. 


[APPELLATE  DIVISION.] 

Dominion  Art  Go.  Limited  v.  Murphy. 

Contract — Restraint  of  Trade — Covenants  of  Servant  with  Respect  to 
Conduct  after  Leaving  Service  of  Master — Restrictions  Unenforce- 
able as  Illegal  or  too  Wide — Restriction  as  to  Assisting  or  Advising 
Servants  to  Leave  Employment  of  Master — Separate  and  Severable 
Covenants — Enforcement  of  one  Covenant  only — Damages  Fixed  by 
Contract  — Liquidated  Damages  or  Penalty  — Admissions  Made  at 
Trial  by  Counsel — Attempt  by  Defendant  to  Repudiate. 

The  defendant,  who  was  employed  by  the  plaintiffs  as  a travelling  sales- 
man, in  his  agreement  with  them  covenanted  that  he,  without  the 
plaintiffs'  written  consent,  would  not,  for  one  year  after  the  termina- 
tion of  his  employment,  do  certain  things  (specified  in  four  clauses) 
which  might  injure  the  plaintiffs’  business.  In  an  action  for  damages 
for  breach  of  the  covenants,  certain  admissions  were  made  by  counsel 
for  both  parties  and  put  in  at  the  trial  by  consent,  upon  which  the 
trial  proceeded:  — 

Held,  that  the  covenants  contained  in  three  of  the  clauses  were  illegal 
or  too  wide,  and  were  unenforceable. 

The  fourth  clause  was  one  preventing  the  defendant  from  knowingly 
assisting,  advising,  or  directing  any  person  employed  by  the  plaintiffs 
to  abandon  his  employment  for  the  purpose  of  entering  into  any 
other  business  or  employment  whatever.  The  defendant  admitted 
a breach  of  this:— 

Held,  that  it  was  a proper  agreement  and  enforceable. 

The  covenants  were  separate  and  severable. 

Held,  also,  having  regard  to  the  language  of  a clause  in  the  agreement 
fixing  the  sum  of  $1,000  as  liquidated  damages  for  violation  by  the 
defendant  of  any  or  all  of  the  provisions  of  the  agreement,  that  the 
sum  fixed  was  not  in  the  nature  of  a penalty,  and  that  the  plaintiffs 
were  entitled  to  recover  that  sum. 
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Held,  also,  that  the  defendant  could  not  succeed  upon  an  application, 
supported  by  his  affidavit  alone,  to  set  aside  the  judgment  of  the  trial 
Judge,  on  the  ground  that  the  admissions  were  made  without  the  con- 
sent or  knowledge  of  the  defendant.  The  defendant  was  bound  by  the 
admissions  made  by  counsel  on  his  behalf. 

Judgment  of  Magee,  J.A.,  affirmed. 

An  action  to  recover  $1,000  as  liquidated  damages  for  breach 
of  a contract. 

The  action  was  tried  by  Magee,  J.A.,  without  a jury,  at  a 
Toronto  sittings. 

G.  R.  Munnoch , for  the  plaintiffs. 

J.  M.  Ferguson,  K.C.,  for  the  defendant. 

December  21,  1922.  Magee,  J.A. : — The  plaintiffs  are  incor- 
porated under  the  Dominion  Companies  Act,  and  have  their  prin- 
cipal place  of  business  in  Toronto.  Their  business  is  the  soli- 
citing of  orders  for  enlarging  photographs,  and  incidentally  selling 
frames.  By  agreement,  dated  the  9th  June,  1917,  made  at 
Toronto,  between  the  plaintiff  company  as  first  party,  and  the 
defendant,  C.  D.  Murphy,  described  as  of  Bangor  in  Maine,  as 
second  party,  the  defendant  agreed  to  enter  the  plaintiffs’  employ 
and  the  plaintiffs  agreed  to  employ  him  as  a road-manager  in 
the  Province  of  Ontario,  or  in  such  other  territory  as  the  plaintiffs 
might  operate  in  for  the  purpose  of  assisting  the  plaintiffs  in 
carrying  on  their  business  under  the  terms  and  conditions  therein 
set  out,  the  term  of  employment  to  be  continuous  but  termin- 
able upon  30  days’  notice  in  writing  by  either  party.  The  agree- 
ment specified  that  the  defendant’s  duties  should  be  to  solicit  orders 
for  the  enlarging  of  photographs  and  send  orders  so  obtained  to 
the  plaintiffs  at  Toronto,  or  such  other  place  as  the  plaintiffs 
might  from  time  to  time  designate,  for  execution,  and  to  employ 
sub-agents  to  assist  in  soliciting  orders  and  to  abide  by  the  plain- 
tiffs’ schedule  of  prices.  The  plaintiffs  agreed  to  pay  the  defend- 
ant in  compensation  for  all  services  under  the  agreement  a speci- 
fied commission  on  each  order  taken  by  him  or  his  sub-agents, 
out  of  which  he  was  to  pay  the  sub-agents.  The  plaintiffs  sue 
under  sec.  7 of  the  agreement,  whereby  the  defendant  agreed, 
as  a special  consideration  for  the  plaintiffs’  obligation  and  the 
commission  to  be  paid  thereunder,  that  he,  without  the  plaintiffs’ 
written  consent,  would  not  for  one  year  after  the  termination  of 
his  employment  do  certain  things  embodied  in  clauses  (a),  (b), 
(c),  (d).  These  may  be  shortly  stated  as:  (a)  engaging  in  the 
same  or  similar  business  as  that  conducted  by  him  for  the  plain- 
tiffs in  the  Province  or  Provinces  or  the  parts  thereof  in  which 
he  was  engaged  for  the  year  preceding  the  termination;  (b)  and 
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(c)  employing  or  assisting,  encouraging,  or  directing  any  one 
else  in  employing  other  persona  previously  in  the  plaintiffs’ 
employment  within  a year;  and  (d)  knowingly  assisting,  encour- 
aging, or  directing  any  one  employed  by  the  plaintiffs  for  the 
year  next  after  the  termination  of  the  defendant’s  employment  to 
quit  or  abandon  such  employment  by  the  plaintiffs  during  said 
period  for  the  purpose  of  entering  into  any  other  business  or  em- 
ployment whatever. 

For  the  violation  of  any  of  the  provisions  of  sec.  7 the  parties 
fixed  $1,000  as  liquidated  damages;  but  this  was  not  to  release 
or  waive  the  plaintiffs’  right  to  proceed  to  compel  fulfilment  or 
prevent  violation  by  the  defendant;  and,  in  addition  to  all  other 
remedies,  the  manager  (presumably  the  road-manager,  the  de- 
fendant) agreed  to  submit  to  an  injunction  to  restrain  a breach 
of  the  section  in  case  he  should  have  committed  any  breach  thereof 
or  should  threaten  so  to  do. 

Annexed  to  the  contract  between  the  plaintiffs  and  the  defend- 
ant is  a document  on  a printed  form  called  “ special  supplemental 
contract,”  being  a memorandum  of  agreement  of  the  same  date 
between  the  plaintiffs  as  first  party,  the  Chicago  Portrait  Com- 
pany, a corporation  organised  under  the  laws  of  the  State  of 
Illinois,  with  its  principal  place  of  business  at  Chicago,  as  second 
party,  and  the  defendant  as  third  party.  After  reciting  in  effect 
that  the  third  party  had  entered  or  might  thereafter  enter  into 
a contract  or  contracts  of  employment,  with  either  the  first  or 
second  party,  containing  provisions  restricting  his  right  for  a 
certain  period  after  the  termination  of  his  employment  there- 
under to  interfere  with  the  business  and  organisation  of  the  other 
party  thereto  or  to  engage  in  the  same  or  similar  business  in 
certain  territory,  and  that  the  business  of  the  first  and  second 
parties  in  the  Dominion  of  Canada  and  the  United  States  is 
owned  and  controlled  and  conducted  substantially  by  the  same 
persons,  and  any  violation  by  the  third  party  of  such  restrictions 
would  result  in  damage  to  both  the  first  and  second  parties — 
the  parties  agree  as  follows : the  third  party  agrees  that  all  the 
restrictions  or  conditions  outlined,  embodied  in  any  contract  by 
him  with  either  of  the  companies,  shall  apply  with  equal  force  and 
effect  to  the  business  and  organisation  in  Canada  or  the  United 
States  of  both  the  companies,  as  though  the  contract  were  made 
with  both  instead  of  only  one — and  the  two  companies  jointly  and 
severally,  in  consideration  of  his  obligation  thereby  assumed, 
agree  that  they  do  guarantee  the  fulfilment  on  the  part  of  either 
of  them  of  all  obligations  imposed  on  any  or  either  by  any  con- 
tract entered  into  by  either  with  the  third  party. 
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The  action  was  commenced  on  the  23rd  August,  1920,  by 
specially  endorsed  writ  claiming  $1,000  as  liquidated  damages  for 
breach  of  the  contract  between  the  plaintiffs  and  the  defendant. 
The  defendant  with  his  appearance  hied  an  affidavit,  and  subse- 
quently a statement  of  defence,  both  making  a number  of  alle- 
gations, since  withdrawn,  but  which  the  plaintiffs  denied  by  their 
reply.  The  only  defences  remaining  are  a denial  of  liability  for 
liquidated  or  any  damages  and  of  the  legality  of  the  contract  and 
a denial  of  any  breach. 

The  parties  by  consent  have  hied  a written  admission:  (1) 
that  the  defendant  entered  into  the  contract  with  the  plaintiff 
company;  (2)  that  he  was  employed  by  them  pursuant  to  it,  and 
was  dismissed  from  their  service  on  or  about  the  15th  May,  1919, 
and  acquiesced  in  such  dismissal;  (3)  that  they  hold  $68.50  to 
the  defendant's  credit,  but,  if  the  plaintiffs  recover  damages,  he 
receives  the  right  to  an  accounting  by  them;  (4)  that  for  the 
purposes  of  this  action  the  defendant  withdraws  certain  para- 
graphs of  his  defence,  including  his  denial  that  he  broke  the  con- 
tract; (5)  that  certain  provisions  (those  already  mentioned)  are 
contained  in  the  contract;  and  (6)  that  the  defendant  has  vio- 
lated the  provisions  of  sec.  7,  and  particularly  clauses  (a),  (b), 
(c),  and  (d)  thereof,  and  thereby  occasioned  substantial  loss  and 
damage  to  the  plaintiffs.  The  plaintiffs  ask  for  a reference  as  to 
damages,  if  the  amount  stated  should  be  held  not  to  be  liquidated. 

For  the  plaintiffs  certain  answers  of  the  defendant  on  his 
examination  for  discovery  have  been  put  in,  but  after  the  ad- 
mission already  mentioned  none  of  them  are  material,  except, 
perhaps,  answers  241  to  245,  that  he  was  familiar  with  sec.  7 of 
the  agreement  for  18  years  and  he  had  entered  into  the  contract 
after  having  been  sued  by  the  plaintiffs  on  the  same  trouble  10 
years  before,  and  he  knew  absolutely  all  about  its  provisions.  The 
plaintiffs  have  proved  by  A.  E.  Fish,  their  general  road-manager 
for  all  Eastern  'Canada,  that  the  two  companies  have  similar 
businesses;  that  the  plaintiffs  have  in  Ontario  a staff  of  from  60  to 
75  men,  counting  salesmen,  district- men,  and  road-managers;  that 
the  form  of  the  defendant's  agreement  is  the  one  generally  used 
by  the  plaintiffs,  with  slight  differences  for  the  three  classes; 
and  that  the  defendant  worked  in  Western  Ontario  from  Hamil- 
ton to  Windsor.  This  witness  said  that  it  was  the  plaintiffs' 
habit  to  canvass  their  customers  three  or  four  times  in  a year, 
and,  as  an  indication  of  the  extent  of  their  business,  that  they 
had  sold  to  about  12,000  people  in  Toronto  the  previous  year  and 
about  5,000  in  Hamilton  and  had  about  80  per  cent,  of  the  people 
of  Barrie  as  customers.  The  defendant  was  to  take  orders  and 
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send  them  in,  the  witness  said,  and  if  a man  refused  to  sign  the 
contract  they  probably  would  not  employ  him. 

In  the  face  of  the  surprising  admissions  made  by  the  defend- 
ant, which  are  such  as  to  raise  a suspicion  that  the  parties  are 
not  quite  at  arms*  length,  the  case  resolves  itself  into  one  of  the 
construction  and  legality  of  the  contract  or  contracts.  As  regards 
the  special  supplemental  contract,  its  effect  would  be,  with  the 
consent  of  both  plaintiffs  and  defendant,  to  restrain  the  defendant 
not  merely  in  relation  to  the  plaintiffs’  business  and  organisation 
in  Canada,  but  also  in  relation  to  that  of  the  Chicago  Portrait 
Company  in  the  United  States  and  perhaps  in  Canada,  and  per- 
haps that  of  the  plaintiffs  themselves  in  the  United  States.  This 
extension  of  restriction  without  consideration  other  than  the 
nominal  guarantee,  which  probably  neither  company  could  give, 
could  not,  I think,  be  sustained.  But,  as  the  engagements  en- 
tered into  by  the  defendant  thereby,  even  if  the  two  agreements 
are  considered  as  incorporated,  are  clearly  severable  both  as  to 
the  territory  and  the  company,  it  could  not  affect  the  validity  of 
the  direct  agreement  with  the  plaintiffs. 

Then  to  deal  with  the  latter,  we  find  that  by  its  terms  the 
defendant  was  employed  as  a road-manager  in  (not  for)  the 
Province  of  Ontario  or  such  other  territory  as  the  plaintiffs  might 
operate  in.  In  fact  he  was  only  shewn  to  be  working  in  that 
part  of  Western  Ontario  from  Hamilton  to  Windsor.  His  em- 
ployment, though  uncertain,  had  lasted  nearly  two  years.  He 
was  not  in  receipt  of  a fixed  salary  or  wages,  but  was  to  make 
his  own  remuneration  by  the  work  of  himself  and  the  sub-agents 
he  might  employ.  He  engaged  with  his  eyes  open  that,  in  con- 
sideration of  this  precarious  employment,  he  would  observe  the 
restrictions  set  out.  Though  employed  in  south-western  Ontario, 
he  undertook  under  clause  (a)  of  sec.  7,  for  a year  after  the  ter- 
mination of  his  employment,  that  he  would  not  engage  in  the 
same  or  a similar  or  competing  business  in  the  Province  of 
Ontario  or  the  parts  of  it  in  which  he  was  employed  for  the  pre- 
ceding year,  that  is,  south-western  Ontario.  This  would  prevent 
him  from  canvassing  in  the  eastern  part  of  the  Province,  from 
100  to  300  miles  distant  from  the  customers  with  whom  he  might 
be  supposed  to  have  influence  or  reputation,  or  in  the  north- 
western part  of  the  Province,  200  to  600  miles  distant,  where  the 
plaintiffs  might  have  no  intention  of.  canvassing,  and  where  there 
would  be  no  more  reason  for  a restriction  upon  him  than  there 
would  be  in  the  adjoining  Provinces  of  Quebec  or  Manitoba, 
wherein,  judging  by  the  contract,  the  plaintiffs  do  not  thfnk  pro- 
tection is  needed.  In  so  far  as  the  restriction  applies  to  the 
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Province  or  Provinces,  it  is  clearly  too  wide  for  reasonable  pur- 
poses of  their  business,  and  is  void.  If  it  meant  that  he  could 
not  go  into  any  one  of  several  Provinces  in  which  he  had  spent 
some  part  of  the  year,  the  restriction  would  be  still  more  objec- 
tionable. I do  not  overlook  the  fact  that  it  might  be  important 
to  the  plaintiffs  with  a business  of  this  sort  to  prevent  the  defend- 
ant anticipating  them  in  virgin  territory;  but,  even  if  that  pro- 
tection were  allowable,  there  is  no  limitation  of  it  to  territory 
which  they  propose  to  enter,  and  they  might  act  the  dog  in  the 
manger  for  the  whole  1,000  miles  of  Ontario. 

The  exclusion,  however,  is  disjunctive  and  not  necessarily 
from  the  whole  of  the  Provinces.  It  bars  from  “ the  Province 
or  Provinces  or  the  parts  thereof  ” in  which  he  was  employed 
“for  the  year.”  This  should,  I think,  be  read  as  if  it  were 
“ Ontario  or  south-western  Ontario  from  Hamilton  to  Windsor,” 
or  “the  Province  of  Ontario  or  the  City  of  Hamilton,”  and  in 
such  case  would  be  severable  for  the  locality  and  be  reasonable 
and  valid.  But  then  there  is  no  evidence  of  any  breach  in  the 
locality.  The  admission  is  only  that  clause  (a)  was  broken, 
which  might  be  in  Ottawa  or  Port  Arthur. 

As  to  the  invalidity  of  the  contract,  see  Nor denfelt  v.  Maxim 
Nordenfelt  Guns  and  Ammunition  Co.,  [1894]  A.C.  535;  and 
Allen  Manufacturing  Co.  v.  Murphy  (1911),  23  O.L.R.  467. 

Then  as  to  clause  (b),  which  would  prevent  him  for  one  year 
from  employing,  and  from  even  advising  or  encouraging  any 
one  else  to  employ,  in  any  territory  or  business,  any  person  who 
had  been  in  the  plaintiffs*  employment  within  a year:  this  is  an 
agreement,  in  fact  a conspiracy,  not  to  employ  in  Ontario  or 
possibly  in  British  Columbia,  possibly  in  Mexico,  and  possibly 
for  a manufacturing  business,  a man  free  to  work,  and  possibly 
because  he  had  been  employed  by  the  plaintiffs  in  New  Brunswick 
or  Montreal  or  Toronto.  It  is  not  restricted  to  refusal  to  employ 
in  a rival  business  a man  who  had  bound  himself  to  the  plaintiffs 
not  to  engage  in  a rival  business,  and  who  would  by  the  employ- 
. ment  be  breaking  his  contract.  As  it  stands,  it  is  an  illegal  com- 
bination not  to  employ.  If  any  other  part  of  it  could  be  upheld, 
such  as  an  agreement  not  to  advise  employment,  there  is  no  proof 
of  any  breach  of  it. 

As  to  the  illegality  of  the  agreement  not  to  employ,  see  Mineral 
Water  Bottle  Exchange  and  Trade  Protection  Society  v.  Booth 
(1887),  36  Ch.D.  465;  Davis  v.  Thomas  (1919),  36  Times  L.R. 
39. 

Clause  (c)  is  similar  to  clause  (b),  but  only  aimed  against 
employment  in  the  same  business  as  that  conducted  by  the  plain- 
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tiffs  or  in  a similar  or  competing  business.  It  is  not  restricted  as 
to  place,  nor  to  cases  which  would  be  a breach  of  a contract  with 
the  plaintiffs. 

There  remains  clause  (d),  which  would  prevent  the  defendant 
from  knowingly,  intentionally,  or  wilfully  aiding,  assisting,  en- 
couraging, advising,  or  directing  any  person  or  persons  who  may 
be  employed  by  the  plaintiffs  “ for  the  year  next  after”  the  ter- 
mination of  the  defendant's  employment,  to  quit  or  abandon  such 
employment  by  the  plaintiffs  for  the  purpose  of  entering  into  any 
other  business  or  employment  whatever.  Whether  all  of  these 
things,  if  done,  would  be  actionable  need  not  be  considered.  See 
South  Wales  Miners'  Federation  v.  Glamorgan  Goal  Co.,  [1905] 
A.C.  239. 

This  is  only  an  agreement  not  to  do  any  of  these  things  and 
is  a proper  agreement  to  make.  I do  not  see  any  objection  to 
any  part  of  it.  The  defendant  has  admitted  a breach  of  it,  and 
he  is  liable  to  damages. 

As  to  damages  the  agreement  reads  thus : “ The  parties  hereto 
having  considered  the  damages  which  might  or  will  accrue  to 
the  plaintiffs  by  reason  of  the  violation  of  any  of  the  provisions 
of  this  section”  (sec.  7)  “ and  the  difficulty  or  practical  impossi- 
bility of  arriving  by  computation  or  legal  proof  at  the  exact 
amount  of  such  damages  for  violation  by  the  second  party  of  the 
provisions  (a),  (b),  (c),  or  (d)  of  this  section  as  hereinbefore 
set  out,  shall  be  fixed  at  the  sum  of  $1,000  as  liquidated  damages, 
which  the  second  party  and  his  sureties  agree  to  pay  for  such 
violation  of  any  or  all  of  the  said  provisions  on  demand.”  Evi- 
dently some  words  have  been  left  out  before  the  words  “ shall 
be  fixed.”  But  the  intention  is  plain  that  the  sum  is  a “ pac- 
tional ” fixing  of  damages  in  the  interests  of  both  sides  and  not 
intended  merely  as  a penalty,  although  it  is  for  violation  of  “ any 
or  all  ” of  the  provisions,  and  although  it  might  be  for  a very 
minor  breach  as  well  as  for  a gross  one,  or  might  be  for  breach 
of  a non-enforceable  provision.  See  Dunlop  Pneumatic  Tyre  Co. 
v.  New  Garage  and  Motor  Co.,  [1915]  A.C.  79;  Clydebank  Engi- 
neering and  Shipbuilding  Co.  v.  Yzqmerdo , [1905]  A.C.  6,  11; 
Wallis  v.  Smith  (1882),  21  iCh.D.  243;  and  Webster  v.  Bosanquet , 
[1912]  A.C.  394. 

There  will,  therefore,  be  judgment  for  the  plaintiffs  declaring 
that  the  defendant  has  violated  the  provisions  of  sec.  7 of  the 
agreement  in  respect  of  clause  (d)  therein,  and  that  the  plain- 
tiffs do  recover  from  the  defendant  $1,000  as  liquidated  damages 
for  such  violation,  and  also  the  costs  of  the  action,  and  the  action 
is  dismissed  as  to  the  other  alleged  breaches  of  the  agreement. 
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The  defendant  is  by  the  plaintiffs’  admission  entitled  to  $68.50 
standing  at  his  credit.  He  has  not  pleaded  set-off,  but  should 
receive  credit  for  that  amount  against  the  judgment. 

The  defendant  appealed  from  the  judgment  of  Magee,  J.A., 
and  the  plaintiffs  cross-appealed. 

The  appeal  and  cross-appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

George  Lynch- Staunton,  K.C.,  for  the  defendant. 

G.  R.  Munnocli , for  the  plaintiffs. 

June  20.  Meredith,  C.J.C.P.: — After  a good  deal  of  nego- 
tiation and  correspondence  between  the  solicitors  for  each  of  the 
parties,  in  order  to  save  costs  of  a trial  respecting  them,  certain 
material  facts  were  agreed  upon  between  them  and  put  in 
writing  in  a formal  manner  for  use  at  the  trial,  and  counsel  for 
each  of  the  parties  made  admissions  accordingly,  and  the  written 
consent  was  put  in  at  the  trial;  and  the  case  was  argued  and  con- 
sidered upon  them. 

The  defendant,  upon  his  own  affidavit  alone,  seeks  now  to  have 
the  judgment  pronounced  after  the  trial  of  the  action,  set  aside, 
on  the  ground  that  the  admissions  were  made  without  his  consent 
or  knowledge:  that  seems  to  be  quite  out  of  the  question.  Upon 
his  examination  under  oath  before  the  trial,  he  admitted  having 
broken  his  agreement. 

The  only  question  then  is : whether  the  sum  of  $1,000,  fixed 
by  the  parties  in  their  agreement  as  liquidated  damages,  can  be 
recovered  in  this  action,  or  whether  that  amount  is  to  be  treated 
as  a penalty  merely,  and  the  plaintiffs’  damages  limited  to  such 
as  they  can  prove  that  they  have  sustained. 

The  defendant  had  had  experience  in  the  business  in  question 
and  had  become  very  capable  in  it:  and,  with  full  knowledge  of 
it  in  all  respects,  the  parties  declared  in  their  agreement  that 
they  had  considered  the  question  of  damages  and  the  difficulty, 
and  practical  impossibility,  of  proof  of  the  exact  amount,  and 
fixed  them  at  $1,000  as  liquidated  damages:  and  it  is  not  difficult 
to  understand  that,  with  a man  of  the  defendant’s  knowledge  of 
and  capabilities  in  the  business,  such  damages  might  be  much 
greater  than  that  sum,  even  if  an  injunction  could  and  should 
be  obtained. 

Under  all  the  circumstances  of  the  case,  I am  unable  to  per- 
ceive why  this  deliberate  agreement,  made  by  a capable  man  with 
full  knowledge  of  its  nature  and  effect,  should  be  deemed  of  no 
effect. 
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When  considering  questions  such  as  this,  the  importance  of 
the  liberty  of  the  subject  to  contract  should  not  be  overlooked: 
the  Courts  should  guard  against  doing  that  which  a Lord  Chan- 
cellor described  as  taking  a prodigious  liberty  with  the  right  to 
contract. 

The  appeal  should,  in  my  opinion,  be  dismissed.  It  is  not 
necessary,  in  that  event,  to  consider  the  questions  raised  in  the 
cross-appeal. 

Riddell,  J.: — Upon  the  hearing  of  this  appeal  we  disposed 
of  all  the  grounds  taken  by  the  appellant  except  the  question  of 
penalty  or  liquidated  damages. 

I have  read  all  the  cases  cited  and  also  others,  including  two 
in  our  own  Courts:  Townsend  v.  Rumball^  (1909),  19  O.L.R.  433; 
S.  Catharines  Improvement  Co.  Limited  v.  Rutherford  (1914), 
31  O.L.R.  574,  and  cases  cited  therein. 

It  seems  to  me  that,  while  asserting  the  traditional  principles, 
the  Courts  are  rather  inclining  to  give  effect  to  the  stipulation 
that  the  stated  damages  are  liquidated  more  than  formerly  would 
have  been  the  case.  I think  the  cases  of  Clydebank  Engineering 
and  Shipbuilding  Co.  v.  Yzquierdo , [1905]  A.C.  6,  Webster  v. 
Bosanquet , [1912]  A.C.  394,  and  Dunlop  Pneumatic  Tyre  Co.  y. 
New  Garage  and  Motor  Co.,  30  Times  L.R.  625,  [1915]  A.C.  79, 
require  us  to  hold  that  the  sum  agreed  upon  is  to  be  treated  as 
liquidated  damages  and  not  as  a penalty. 

I would  dismiss  the  appeal. 

Latch  ford  and  Middleton,  JJ.,  agreed  with  Riddell,  J. 


Logie,  J. : — A counsel  may  make  any  admission  on  behalf  of 
his  client  which  in  the  honest  exercise  of  his  judgment  he  thinks 
proper,  provided  it  is  incident  to  the  suit  and  not  collateral  to  it : 
Swinfen  v.  Lord  Chelmsford  (1860),  5 H.  & N.  890;  and  an 
admission  made  by  counsel  at  the  trial,  as  in  this  case,  for  the 
purpose  of  dispensing  with  proof,  has  been  held  to  preclude  any 
evidence  on  the  point:  Urquhart  v.  Butterfield  (1887),  37  Ch.D. 
357  (C.A.)  These  cases  dispose  of  Mr.  Lynch- Staunton’s  con- 
tention that  his  client  is  not  bound  by  the  admission  of  his  counsel 
at  the  trial,  an  admission  given  expressly  for  the  purpose  of  dis- 
pensing with  the  necessity  of  calling  a number  of  witnesses  to 
prove  the  breach  by  the  defendant  of  sec.  7 of  the  agreement  sued 
upon. 

Nor,  I think,  is  his  other  contention  sound,  viz.,  that  the 
contract  in  question  is  not  severable,  and,  the  learned  trial  Judge 
having  found  that  certain  of  the  covenants  were  void  as  being 
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in  restraint  of  competition  and  wider  than  was  reasonable  for  the 
protection  of  the  plaintiffs*  business,  the  whole  was  unenforce- 
able. 

For  this  he  cited  Attwood  v.  Lamont , [1920]  2 K.B.  146, 
[1920]  3 K.B.  571  (C.A.),  followed  by  Younger,  L.J.,  in  British 
Reinforced  Concrete  Engineering  Co.  v.  Schelff,  [1921  [ 2 Ch.  563. 

But  the  principle  of  the  Attwood  case  was  that  laid  down  by 
Sargant,  J.,  in  8.  V.  Nevanas  & Co.  v.  Walker  and  Foreman , 
[1914]  1 Ch.  413,  423,  where  that  learned  Pudge,  referring  to 
the  remarks  of  Lord  Moulton  in  Mason  v.  Provident  Clothing 
and  Supply  Co.,  [1913]  A.C.  724,  745,  says: — 

“ I do  not  think  that  those  remarks  were  intended  to  be 
applicable  to  cases  wdiere  the  two  parts  of  a covenant  are  expressed 
in  such  a way  as  to  amount  to  a clear  severance  by  the  parties 
themselves,  and  as  to  be  substantially  equivalent  to  two  separate 
covenants.** 

In  the  agreement  before  us  there  are  four  separate  covenants 
aimed  at  the  protection  of  the  plaintiffs*  business: — 

(a)  Not  to  engage  in  the  same  or  a similar  business,  etc.,  etc. 

(b)  Not  to  employ,  etc.,  any  person  or  persons  at  any  time 
employed  by  the  plaintiffs,  etc.,  etc. 

(c)  Not  to  assist,  etc.,  any  other  person,  etc.,  to  employ  the 
same. 

(d)  Not  to  encourage  or  advise  any  employee  of  the  plaintiffs 
to  quit  or  abandon  the  plaintiffs*  service. 

These  are  clearly  separate  covenants,  so  made  by  the  parties 
themselves,  and  severable. 

There  remains,  therefore,  the  contention  that,  no  matter  what 
the  language  used,  the  $1,000  is  a penalty  and  not  liquidated 
damages. 

The  contract  is  most  carefully  drawn  in  this  respect,  and  for 
the  reasons  given  by  the  learned  trial  Judge,  as  well  as  from  the 
intention  to  be  drawn  from  the  document  itself,  this  contention 
also  fails. 

For  the  reasons  given  by  the  learned  trial  Judge,  the  cross- 
appeal also  fails. 

The  appeal  and  cross-appeal  both  failing,  each  must  be  dis- 
missed with  costs. 

Appeal  and  cross-appeal  dismissed. 
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Zimmerman  v.  Trustee  of  Andrew  Motherwell  of 

Canada 

1923. 

Limited. 

June  20. 

Company — Money  Lent  to — Security — Mortgage  on  Property  of  Company 

and  Issue  of  Shares  to  Lenders — By-law  of  Directors — Validity — 
Confirmation  by  Shareholders — Notice  of  Meeting — Two-thirds  Ma- 
jority of  Shareholders — Dominion  Companies  Act,  R.S.C.  1906,  ch. 
7 9,  sec.  69 — Personal  Interest  of  Director — Authorised  Transaction 
— Validity  of  Mortgage,  notwithstanding  Possible  Invalidity  of  Re- 
mainder of  Scheme  Authorised  by  By-law. 

The  plaintiffs  agreed  to  advance  moneys  to  a milling  company  for  the 
purpose  of  reducing  the  company’s  indebtedness  to  its  bank.  The 
plaintiffs  paid  the  company  $25,000  in  cash,  and  took  as  security  a 
mortgage  upon  the  company’s  property  fon  that  sum.  By  a by-law 
passed  by  the  directors  of  the  company  on  the  4th  November,  1920, 
it  was  provided  that,  in  addition  to  the  mortgage  security,  there 
should  be  transferred  to  the  plaintiffs  by  M.,  a shareholder  and 
director  of  the  company,  one  fully  paid-up  share  of  the  company’s 
stock  for  every  $100  advanced  by  the  plaintiffs  for  the  purposes  of  the 
company,  and  that  the  company  should  issue  to  M.  for  every  $100 
paid  into  the  treasury,  out  of  the  plaintiffs’  advances,  one  fully  paid- 
up  share  of  the  unissued  capital  of  the  company.  The  by-law  was 
confirmed  by  resolution  of  the  shareholders  at  a special  general  meet- 
ing, held  on  the  7th  December,  1920,  and  the  mortgage  was  dated  on 
that  day.  On  the  12th  April,  1921  ^ the  company  made  an  assignment 
to  the  defendant,  an  authorised  trustee,  under  the  Bankruptcy  Act; 
and  this  action  was  brought  to  enforce  the  mortgage  by  foreclosure. 
The  whole  of  the  agreement  between  the  plaintiffs  and  the  company 
and  M.  was  not  carried  out:  all  that  was  done  was  the  lending  of  the 
$25,000  to  the  company  and  the  taking  of  the  mortgage  from  the 
company:  — 

Held,  that  the  transaction  was  authorised  and  the  mortgage  valid. 

Per  Riddell  and  Logie,  JJ.: — If  either  the  transaction  between  M.  and 
the  plaintiffs  as  to  the  transfer  to  them  of  his  shares  or  the  pro- 
posed issue  of  new  shares  to  M.  was  invalid,  the  invalidity  would  not 
affect  a mortgage  properly  and  duly  executed  by  the  company:  the 
objects  were  severable. 

The  notice  given  to  the  shareholders  of  the  holding  of  the  meeting  at 
which  the  by-law  was  confirmed  specifying  clearly  that  the  purpose 
was  to  confirm  a by-law  to  borrow  money  for  the  purpose  of  reducing 
the  liability  of  the  company  to  the  bank  and  to  authorise  the  giving 
of  the  mortgage,  it  was  immaterial  that  the  notice  did  not  specify  the 
other  provisions  of  the  by-law. 

Re  Magdalena  Steam  Navigation  Co.  (1860),  Johns.  Ch.  690,  referred  to. 

The  by-law  was  confirmed  by  a vote  of  holders  of  shares  amounting  to 
two-thirds  in  value  of  the  subscribed  stock  of  the  company,  as  re- 
quired by  sec.  69  of  the  Dominion  Companies  Act,  R.S.C.  1906,  ch.  79. 

M.  was  not  disqualified  as  an  interested  director  from  voting  on  the 
by-law — it  was  not  really  passed  in  his  interest. 

The  mortgage,  apart  entirely  from  the  by-law  of  the  4th  December, 
1920,  was  valid  and  binding  under  the  general  borrowing  by-law  of 
the  company. 

Judgment  of  Mowat,  J.,  affirmed. 

This  was  an  action  upon  a mortgage,  for  foreclosure  and  other 
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relief,  and  was  tried  by  Mowat,  J.,  without  a jury,  at  a Toronto 
sittings. 

George  Lynch-Staunton,  K.O.,  and  E.  F.  Lazier,  for  the  plain- 
tiffs. 

A.  C.  McM aster,  K.C.,  and  G.  M.  Willoughby , for  the  defend- 
ant. 

May  27,  1922.  Mowat,  J. : — This  is  a mortgage  action  for 
foreclosure,  immediate  payment,  and  possession.  The  mortgage, 
dated  the  7th  December,  1920,  is  for  $25,000.  The  defence  is 
that  the  borrowing  was  illegal  and  ultra  vires . 

The  plaintiffs,  A.  F.  Zimmerman  and  Frank  G.  Malloch,  a 
firm  of  financial  agents  and  bond-dealers,  were  approached  with 
a view  to  getting  more  capital  for  the  milling  company  of  Andrew 
Motherwell  of  Canada  Limited,  whose  mill  was  at  Dundas.  The 
milling  company  had  been  advanced  some  $150,000  by  a bank, 
who  were  insisting  upon  the  account  being  reduced  to  $125,000. 

Zimmerman  and  Malloch  became  themselves  interested  in  the 
undertaking,-  and  agreed  to  advance  moneys,  and  a mortgage 
was  drawn,  upon  which  $25,000  was  actually  paid  the  company 
in  cash. 

In  addition  to  such  mortgage  security,  it  was  agreed  at  a 
meeting  of  the  directors,  held  on  the  4th  November,  1920,  and 
attended  by  a quorum  consisting  of  Andrew  Motherwell  junior 
and  Dr.  J.  McWilliams,  that  there  should  be  transferred  abso- 
lutely by  Andrew  Motherwell  junior  to  Zimmerman  and  Malloch 
one  fully  paid-up  share  for  every  one  hundred  dollars  advanced 
by  them  for  the  purposes  of  the  company,  and  that  all  such  money 
advanced  should-  be  paid  into  the  treasury  of  the  company.  For 
that  consideration  the  company  would  issue  for  every  $100  so 
paid  in  by  Motherwell,  out  of  the  moneys  of  Zimmerman  and 
Malloch,  one  fully  paid-up  share  of  the  unissued  capital  of  the 
company. 

The  company  having  assigned  under  the  Bankruptcy  Act  to 
the  present  defendant,  he  files  two  affidavits  of  merits,  in  the  first 
saying  he  cannot  get  the  papers,  owing  to  a lien  of  solicitors  for 
unpaid  costs,  so  as  to  draw  his  defence,  and  in  the  second  that 
the  provision  for  the  allotment  to  the  plaintiffs  of  the  shares 
was  improper  in  that  they  should  not  have  been  given  both  mort- 
gage and  shares  and  that  the  money  received  under  the  mortgage 
should  not  have  been  invested  in  the  stock  of  the  company. 

At  the  trial,  this  defence  was  amplified  by  pleas:  (2)  that  the 
directors*  meeting  of  the  4th  November  was  vitiated  by  Andrew 
Motherwell  junior  having  a personal  interest  in  the  transfer; 
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(3)  that  no  notice  of  the  meeting  was  given  to  the  shareholders; 

(4)  that  there  was  no  valid  ratifying  of  the  by-law  providing 
for  the  arrangement;  and  (5)  that  there  had  been  a promise  to 
a shareholder,  Andrew  Motherwell  senior,  of  Glasgow,  that  the 
borrowing  should  not  take  place. 

My  perusal  of  the  by-laws  and  minutes,  as  regards  (3),  (4), 
and  (5),  does  not  lead  me  to  find  in  favour  of  the  defendant’s 
contentions  in  so  far  as  to  hold  invalidity  of  the  mortgage  trans- 
action on  those  counts.  But  the  question  as  to  whether  the  direc- 
tors’ meeting  of  the  4th  November,  because  not  disinterested,  was 
vitiated,  requires  ‘some  consideration.  It  is  clear  that  a quorum 
composed  of  directors  who  have  a personal,  apart  from  a company, 
interest  in  passing  a by-law  cannot  be  allowed  to  support  a reso- 
lution if  the  meeting  would  not  have  had  a quorum  without  the 
presence  of  the  interested  directors.  Here  there  was  a quorum 
of  two  out  of  three  directors,  and  if  Andrew  Motherwell  junior 
is  disqualified  the  transaction  should  fall:  In  re  North  Eastern 
Insurance  Co.,  [1919]  1 Ch.  198;  In  re  Greymouth  Point  Eliza- 
beth Railway  and  Coal  Co.  Limited,  [1904]  1 Ch.  32. 

But  I am  not  convinced  that  the  authorising  by-law  was  not 
passed  in  the  interest  of  the  company,  nor  that  it  was  for  the 
personal  interest  of  the  director  A.  Motherwell  junior.  The 
company  in  the  autumn  of  1920  was  in  a perilous  position  financi- 
ally; it  had  been  leaning  too  strongly  on  the  bank;  the  bank  was 
insistent  on  payment;  and,  unless  money  was  procured,  it  would 
have  enforced  its  claim  to  the  product  of  the  concern  hypothecated 
under  sec.  88  of  the  Bank  Act.  It  was  desirable  that  new  blood 
should  be  introduced  into  the  concern,  and  that  the  supposed, 
business  abilities  of  Messrs.  Zimmerman  and  Malloch  should  be 
utilised  by  appointing  one  of  them  managing  director  and  the 
other  secretary-treasurer. 

It  is  not  shewn,  nor  it  is  argued,  that  Andrew  Motherwell 
junior  obtained  any  direct  personal  benefit  which  was  not  also  to 
the  benefit  of  the  company.  The  transaction  had  to  be  approved 
by  the  directors  who  passed  the  by-law,  and  he  was  a director 
necessary  to  be  present  to  make  a quorum. 

It  is  not  stated  why  it  was  thought  advisable  to  put  the 
authority  in  the  obscure  form  of  secs.  3 and  4 of  the  by-law  which 
authorises  the  transaction;  but,  looking  at  the  matter  broadly, 
I can  find  no  transgression  of  company  law,  and  no  technical 
grounds  should  be  allowed  to  upset  an  arrangement  entered  into 
in  good  faith  by  the  management  of  the  company,  and  which  was 
the  only  method  then  known  to  the  directors  which  might  avert 
cessation  of  business  or  insolvency. 
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Even  if  the  assault  on  the  stock-allotment  paTt  of  the  agree- 
ment should  succeed,  I do  not  think  it  is  interwoven  or  blended 
with  the  mortgage  transaction  so  as  to  vitiate  that  security.  The 
authorised  trustee  in  one  of  his  affidavits  of  merits  says : “ I am 
of  the  opinion  that  the  said  transaction  should  be  investigated  by 
the  courts  and  that  the  said  mortgage  is  irregular  and  invalid  and 
that  the  transaction  is  ultra  vires  of  the  company.”  That  is  to 
say,  he,  for  the  creditors,  is  not  objecting  to  the  debt  comprising 
the  mortgage  loan  ranking  on  the  assets,  but  claims  that  it  should 
not  have  priority  as  a mortgage  on  account  of  the  technical 
invalidity  of  the  proceedings  leading  up  to  it.  I do  not  think 
he  makes  out  a case  for  this. 

The  cases  of  unauthorised  borrowing  shew  that  where  the 
money  loan  is  devoted  to  paying  the  debts  of  the  company  it  is 
immaterial  that  the  lenders  know  of  the  want  of  power  to  borrow : 
Reversion  Fund  and  Insurance  Co.  v.  Maison  Cosway  Limited , 
[1913]  1 K.B.  364.  The  directors  were  authorised  by  by-law  11 
(a)  to  borrow  money  upon  the  credit  of  the  company,  (d)  hypo- 
thecate, mortgage,  or  pledge  the  real  or  personal  property  of  the 
company,  or  both,  to  secure  any  bonds,  etc.,  as  authorised  by  the 
'Companies  Act  of  Canada,  sec.  69.  Such  being  their  power,  is 
it  invalidated  by  the  directors  having  made  a collateral  agree- 
ment to  issue  stock  to  the  lenders  either  as  additional  security 
or  as  part  of  an  arrangement  by  which  the  lenders  were  to  take 
an  active  part  in  the  business  of  the  company  which  it  was  hoped 
would  be  advantageous?  No  authority  was  cited  upon  which 
could  be  based  an  answer  in  the  affirmative  to  that  question,  and 
I know  of  no  reason  why  a company  cannot  make  a bargain  for 
the  issue  of  its  stock  as  a bonus  to  a lender  and  promoter.  In 
this  case  they  adopted  a method,  which  seems  tortuous,  of  issuing 
the  shares  to  Andrew  Motherwell  junior,  and  directing  him  to 
transfer  them  to  the  plaintiffs;  but,  despite  this  feature  and  the 
seeming  desire  to  make  the  transaction  other  than  it  was,  I do 
not  see  that  the  main  arrangement  was  affected  under  it.  Andrew 
Motherwell  junior  was  made  a conduit  pipe,  but  there  is  no  evidence 
that  he  stood  to  profit  personally  by  it.  There  is  little  use  in 
pursuing  this  branch  of  the  case  now,  because  the  shares  are 
valueless  and  no  one  is  concerned  whether  they  were  properly 
transferred  or  not.  But,  in  any  event,  that  transaction  is  not 
blended  with  the  agreement  to  lend  and  to  borrow  on  the  mort- 
gage. It  is  not  suggested  that  the  loan  on  the  mortgage  was  not 
carried  through  in  good  faith;  it  was  really  not  increasing  the 
obligation  of  the  company  because  the  proceeds  were  to  be  paid 
in  reducing  another  debt.  I do  not  think  that  either  of  the 
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transactions  improperly  increased  the  obligations  of  the  company 
or  was  an  improper  preference  of  the  mortgagees,  who  ask  to  be 
paid  in  priority  to  ordinary  creditors.  I refer  to  the  prevailing 
opinions  of  Duff  and  Anglin,  JJ.,  in  Hughes  v.  Northern  Electric 
and  Manufacturing  Co.  (1915),  50  Can.  S.C.R.  626. 

I am  assuming  that  the  mortgage  was  duly  filed  with  the 
Secretary  of  State,  and  that  other  requisites  were  complied  with, 
because  there  was  no  attack  upon  the  mortgage  except  as  I have 
stated. 

I have  added  to  the  evidence,  for  convenience,  a typewritten 
copy  of  the  minutes  which  the  defendant’s  solicitors  were  obliging 
enough  to  supply,  and  which  they  say  was  submitted  to  the  ap- 
proval of  the  plaintiffs’  solicitors. 

There  will  be  judgment  in  the  utfnal  form  for  the  relief 
claimed  by  the  endorsement  on  the  writ  of  summons,  with  a refer- 
ence to  the  Master  at  Hamilton,  and  directing  that  the  plaintiffs’ 
costs  of  action  be  paid  by  the  authorised  trustee  out  of  the  assets 
of  the  estate. 


The  defendant  appealed  from  the  judgment  of  Mowat,  J. 

June  6.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latcheord,  Middleton,  and  Logie,  JJ. 

McM aster,  K.C.,  for  the  appellant. 

Lynch- St  aunt  on,  K.C.,  and  Frank  M orison,  for  the  plaintiffs, 
respondents. 

June  20.  Meredith,  C.J.C.P. : — If  the  whole  scheme,  of  those 
concerned  in  the  making  of  the  mortgage  in  question,  had  been 
carried  out,  it  may  well  be  that  the  mortgage  should  be  held  to  be 
invalid  on  some  of  the  grounds  upon  which  it  is  attacked.  Part  of 
the  scheme  was : a transfer  to  the  mortgagees  absolutely,  by  a share- 
holder deeply  concerned  in  the  company,  of  an  amount  of  his  paid- 
up  stock  equal  to  the  amount  of  the  mortgage,  which  loss  the  com- 
pany was  to  make  good  to  him  by  allotting  to  him  the  same  amount 
of  stock  as  if  fully  paid-up:  that  is  to  say:  the  mortgagors  were 
not  only  to  get  back  from  the  company  the  amount  of  the  loan, 
but  were  also  to  get  from  the  company  in  that  roundabout  way, 
$20,000  more  in  paid-up  stock. 

But  it  does  not  seem  to  me  to  be  necessary  to  consider  any  such 
question,  because  the  whole  scheme  was  not  carried  out:  all  that 
was  done  was  the  lending  of  the  money— $25,000 — -to  the  company 
and  the  taking  of  the  mortgage  in  question  for  the  amount  of  it 
from  the  company. 
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Denuded,  as  it  is,  of  other  features,  the  transaction  seems  to  me  App.  Div. 
to  have  been  authorised  and  the  mortgage  to  be  valid.  1923. 

I would  dismiss  the  appeal.  

Zimmerman 

V. 

and  Middleton",  JJ.,  agreed  with  Meredith,  Trustee  of 

Andrew 
Motherwell 
of  Canada 

Logie,  J. : — This  appeal  is  from  the  judgment  of  Mowat,  J.,  in  Limited. 
an  action  upon  a mortgage  given  by  Andrew  Motherwell  of  Canada 
Limited  to  the  plaintiffs,  to  secure  $50,000,  of  which  $25,000  had 
been  advanced  by  the  plaintiffs  and  used  by  the  company  to  pay 
debts. 

The  company  was  a private  company,  incorporated  under  the 
Dominion  Companies  Act,  and  in  the  autumn  of  1920  was  indebted 
to  the  Canadian  Bank  of  Commerce  in  a considerable  sum  of 
money.  The  bank  was  pressing  for  an  immediate  reduction  of  the 
loan  on  credit  granted  to  the  company,  to  the  sum  of  $125,000,  and 
the  president,  Andrew  Motherwell  junior,  had  been  in  negotiation 
with  the  plaintiffs  for  advances  of  money  by  them  sufficient  to  re- 
lieve such  pressure  and  to  satisfy  the  bank.  These  negotiations 
had  by  the  4th  November,  1920,  reached  a stage  at  which  the 
plaintiffs,  who  were  young  men  engaged  in  stockbroking  in  Hamil- 
ton, had  agreed  to  advance  sums  up  to  $50,000  on  being  secured  by 
a first  mortgage  on  the  real  estate  owned  by  the  company,  and  a 
transfer  to  them  of  500  fully  paid-up  shares  then  owned  by  the 
president,  such  shares  to  be  transferred  from  time  to  time  as  the 
sum  of  $50,000  was  advanced  by  the  plaintiffs.  The  situation  of 
the  company  was  very  serious,  but  not  considered  so  hopeless  that 
the  advance  of  $50,000,  coupled  with  a guarantee  to  the  bank  of  a 
like  amount,  would  not  enable  the  company  to  continue  in  business. 

The  company  assigned  to  the  defendant,  an  authorised  trustee, 
on  the  12th  April,  1921,  and  judgment  has  passed  against  the 
plaintiffs  in  an  action  by  the  bank  for  the  sum  of  $50,000,  the 
amount  of  their  guarantee. 

A by-law  was  passed  on  the  4th  November,  1920,  by  the  direc- 
tors of  the  company,  authorising  the  giving  of  the  mortgage  and 
the  transfer  of  the  stock  from  Motherwell  to  the  plaintiffs,  and 
included  a provision  whereby  Motherwell  was  to  be  recouped  out 
of  the  treasury  for  the  shares  which  he  was  from  time  to  time  to 
transfer  td  the  plaintiffs  as  advances  were  made  by -them. 

The  loan  in  question  and  the  by-law  authorising  it  were  ob- 
jected to  by  Mr.  Andrew  Motherwell  senior,  a shareholder,  who 
apparently  had  full  notice  of  their  provisions,  and  who  resided  in 
Scotland;  and  accordingly,  when  the  by-law  in  question  came  up 
for  ratification  on  the  7th  December,  1920,  the  chairman  stated 
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these  objections,  and  it  was  decided  that  the  by-law  should  not  be 
proceeded  with  at  that  meeting.  Subsequently  the  president  made 
a further  report  to  the  effect  that  Mr.  W.  C.  Omand,  a broker  and 
shareholder  in  the  company,  representing  the  interests  of  Mr. 
Andrew  Motherwell  senior  had  withdrawn  his  objections  to  the 
meeting  of  the  shareholders  and  to  the  consideration  of  the  said 
by-law,  and  the  by-law  was  thereupon  duly  passed,  and  the  officers 
of  the  company  were  authorised  to  execute  the  mortgage  in  ques- 
tion. The  shares  to  be  issued  from  the  treasury  to  Andrew  Mother- 
well  junior  were  in  fact  never  issued. 

It  is  a matter  of  some  interest  that  no  shareholder  other  than 
Omand,  representing  Motherwell  senior,  took  objection  to  the  by- 
law or  the  mortgage.  Omand  denies  that  he  told  Motherwell 
junior  that  his  father  had  withdrawn  his  objections,  but  no  pro- 
ceedings were  taken  by  Motherwell  senior  or  Omand,  or  any  other 
shareholder,  to  set  aside  the  by-law  or  the  security  given  there- 
under. 

The  defendant  as  trustee  in  bankruptcy  does  not  object  to  the 
plaintiffs  ranking  as  creditors,  but  does  object  to  their  obtaining 
priority.  He  attacks  the  mortgage,  alleging  that  the  security  is 
invalid  on  several  grounds : — 

First,  that  the  by-law  by  which  it  was  authorised  was  invalid, 
because  the  notice  was  insufficient  in  this,  that  the  by-law  did  not 
disclose  to  the  shareholders  that,  in  addition  to  the  security  given 
by  the  mortgage,  the  plaintiffs  were  to  receive  from  Andrew 
Motherwell  junior,  one  of  the  directors,  one  share  for  every  $100 
advanced  by  the  plaintiffs,  and  that  he,  Motherwell,  was  to  be  re- 
couped from  the  treasury  share  for  share. 

Second , that  the  by-law  authorising  the  mortgage  was  to  be 
submitted  to  the  shareholders,  the  sanction  by  a vote  of  not  less 
than  two-thirds  in  value  of  the  subscribed  stock  of  the  company 
represented  at  a general  meeting  duly  called  for  considering  the 
by-law  being  necessary  to  validate  it,  and  that  this  two-thirds  was 
not  obtained. 

Third he  alleges  that  Motherwell  junior  was  not  disinterested 
when  as  a director  he  voted  for  the  passage  of  the  original  by-law. 

For  these  reasons,  but  chiefly  for  the  reason  that  there  was  no 
proper  disclosure  to  the  shareholders  of  the  present  of  a possible 
$50,000  to  the  plaintiffs,  it  is  contended  that  the  mortgage  is 
invalid. 

I will  deal  with  the  validity  of  the  mortgage,  first,  on  the  as- 
sumption that  the  only  authority  which  the  company  had  to  give 
the  mortgage  was  the  by-law  of  the  4th  November,  1920,  leaving 
aside  for  the  moment  the  consideration  of  the  effect  of  the  general 


LIY.] 


ONTARIO'  LAW  REPORTS. 


349 


borrowing  by-law  of  the  company,  which  admittedly  was  properly  App.  Div. 

passed,  duly  ratified,  and  was  in  full  force  and  effect  at  the  time  of  1923. 

the  giving  of  the  mortgage.  — — 

° t i • , . Zimmerman 

The  company  was,  as  I have  said,  a private  company,  mcorpor- 

ated  under  the  Dominion  Act,  and  by  the  charter  it  was  provided  T^drewF 
that  no  shareholder  should  without  the  express  sanction  of  the  Motherwell 
directors,  to  be  signified  by  a resolution  to  be  passed  by  the  board,  °LimTED A 
sell  or  transfer  his  or  her  stock.  For1  some  reason  not  disclosed  — — 
in  the  evidence,  this  consent  was  given  by  the  by-law  in  question,  ■Logie>  J* 
and  the  directors,  instead  of  relying  upon  the  general  by-law,  passed 
the  by-law  which  is  now  attacked,  authorising  the  mortgage,  and 
containing  the  provision  recouping  Motherwell  for  the  shares 
which  he  proposed  to  transfer  to  the  plaintiffs. 

It  seems  to  me  that  we,  are  not  concerned  with  the  legality  of 
the  transaction  between  Motherwell  junior  and  the  plaintiffs  as  to 
the  transfer  to  them  of  his  shares,  or  as  to  the  legality  of  the  pro- 
posed issue  of  new  shares  in  lieu  thereof  to  Motherwell,  as  to  which 
I express  no  opinion,  because,  if  either  of  these  transactions  were 
invalid,  it  would  have  no  effect  upon  a mortgage  properly  author- 
ised and  duly  executed  by  the  company.  Either  of  them  may  be 
voidable,  but,  if  they  were,  it  cannot  be  contended  that  because  a 
company  at  a duly  convened  meeting,  having  in  their  contemplation 
several  objects,  some  of  which  they  could  accomplish  and  others 
which  they  could  not,  resolve  to  do  all,  they  cannot  do  one  because 
they  cannot  do  the  others.  The  objects  are  clearly  severable,  and 
if  one  can  legally  be  done  the  possible  invalidity  of  the  other  ob- 
jects would  have  no  bearing  upon  it:  Thomson  v.  Henderson's 
Transvaal  Estates  Limited,  [1908]  1 Ch.  765. 

The  notice  calling  the  meeting  is  as  follows: — 

“The  Andrew  Motherwell  Company  Limited. 

“ Notice  of  Special  and  Annual  Meeting. 

“Notice  is  hereby  given  that  the  annual  general  meeting  of  the 
above  company  will  be  held  at  its  head  office  at  the  town  of  Dundas 
at  4 o’clock  in  the  afternoon  on  Tuesday  the  7th  day  of  December 
for  the  transaction  of  the  ordinary  business  of  the  company. 

“And  notice  is  hereby  further  given  that  immediately  after  the 
conclusion  of  the  above  mentioned  meeting  a special  general  meet- 
ing of  the  above  company  will  be  held  at  the  same  place,  when  the 
following  proposed  resolutions  will  be  submitted  to  the  company : — 

“(a)  The  increase  in  personnel  of  the  board  of  directors  from 
three  to  five. 

“(b)  To  ratify,  confirm,  or  otherwise,  a by-law  to  borrow 
$50,000  for  the  purpose  of  reducing  the  liability  of  the  company  to 
the  Canadian  Bank  of  Commerce  and  as  security  therefor  authority 
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to  execute  a first  mortgage  upon  the  real  estate  and  plant  of  the 
company.” 

It  is  contended  that  this  is  insufficient,  relying  on  Pacific  Coast 
Coal  Mines  Limited  v.  Arbuthnoi , [1917]  A.  C.  607,  at  p.  618. 
Their  Lordships  in  that  case  were  of  opinion  that  to  render  a 
Motherwell  notice  a compliance  with  the  Act  under  which  it  was  given  it  ought 
°LimTED.A  have  told  the  shareholders  more  than  it  did.  It  ought  to  have 
— put  them  in  a position  in  which  each  of  them  could  have  judged 

’ for  himself  whether  he  would  consent  to  the  proposals  coming  be- 

fore the  meeting,  and  their  Lordships  were  of  opinion  that  the 
notice  was  bad.  The  failure  to  specify  the  business  with  clearness 
and  accuracy  will,  of  course,  invalidate  the  notice  and  render  the 
meeting  irregular  : Kaye  v.  Croydon  Tramway  Co.,  [1898]  1 Ch. 
358 ; and  a notice  must  be  read  and  construed  as  an  ordinary  busi- 
ness man  would  read  and  construe  it:  Alexander  v.  Simpson 
(1889),  43  Ch.  D.  139. 

These  principles  might  be  very  much  in  point  in  an  attack  on  the 
issue  of  shares  to  Motherwell  junior  to  replace  those  which  he  had 
agreed  to  transfer  to  the  plaintiffs,  but  do  not  touch  the  mortgage, 
or  the  proposed  transfer  by  Motherwell  junior  to  the  plaintiffs  of 
his  own  paid-up  shares.  In  the  one  case  the  notice  is)  clearly  suffi- 
cient. The  other  did  not  concern  the  shareholders.  It  was  res 
inter  alios  acta. 

Mr.  McMaster  on  this  point  relied  on  Re  Magdalena  Steam 
Navigation  Co.  (1860),  Johns.  Ch.  690  ; but,  in  my  opinion,  that 
case  makes  rather  against  him  than  for  him,  for  it  was  there  held 
by  the  Vice-Chancellor,  Sir  W.  Page  Wood,  that  if  directors  raise 
money  for  the  purposes  of  their  company,  not  being  authorised  by 
the  deed  of  settlement  so  to  do,  and  if  the  company^  with  full  notice 
of  the  illegality,  go  on  for  a long  time,  taking  no  steps  to  call  the 
transaction  in  question,  carrying  on  the  concern  with  the  money  so 
raised,  and  taking  the  chance  of  increased  profits  from  such  addi- 
tional capital,  it  is  too  late  for  them  to  say  that  the  capital  so 
raised  was  not  money  advanced  for  the  purposes  of  the  company; 
and  again,  where  shareholders  have  every  opportunity  to  ascer- 
tain the  facts,  and  where  they  choose  to  take  the  benefit  of  an  irre- 
gular loan,  it  would  be  contrary  to  common  morality  and  to  the 
first  principles  of  this  Court  to  allow  them  to  turn  round  and  insist 
upon  the  illegality  (p.  694). 

In  my  opinion,  the  notice,  as  regards  the  mortgage,  itself  spe- 
cified the  business  with  clearness  and  accuracy  and  was  sufficient. 

The  next  point,  that  the  by-law  of  the  4th  November  was  not 
passed  by  a vote  of  the  requisite  two-thirds  in  value  of  the  sub- 
scribed stock  of  the  company,  as  directed  by  sec.  69  of  the  Do- 
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minion  Companies  Act,  R.  S.  C.  1906,  ch.  79,  is  predicated  upon  App.  Div. 
the  theory  that  the  250  shares  alleged  to  be  held  by  the  plaintiffs  1923. 
and  voted  upon  on  the  7th  December  were  not  legally  transferred  ZlM^^IAN 
to  them  by  Motherwell  junior.  The  stock  ledger  of  the  company 
shews  that  on  the  4th  November,  1920,  125  shares  each  were  trans-  Trustee  op 

f erred  to  the  plaintiffs.  These  shares  were  the  paid-up  shares  of  Motherwell 

of  Canada 
Limited. 


Andrew  Motherwell  junior,  and  it  is  clear  that,  whether  he  voted 
on  them,  or  whether  the  plaintiffs  voted  on  them,  the  requisite  two- 
thirds  in  value  of  the  subscribed  stock  of  the  company  represented 
at  the  meeting  duly  passed  upon  the  by-law  now  in  question. 

As  to  the  third  point,  that  Motherwell  junior  was  an  interested 
director  and  disqualified  from  voting  on  the  by-law  in  question,  I 
am  in  entire  agreement  with  the  judgment  of  the  learned  trial 
Judge  in  this  respect.  I am  of  opinion  that  Andrew.  Motherwell 
junior  was  not  an  interested  director  within  In  re  North  Eastern 
Insurance  Co.,  [1919]  1 Ch.  198,  and  that  the  by-law  in  question 
was  passed  in  the  interests  of  the  company  and  not  in  the  interests 
of  Motherwell,  except  indirectly  as  a shareholder  of  the  company; 
and  this  contention  fails. 

I have  discussed  this  case  so  far  on  the  assumption  that  the 
mortgage  can  he  sustained  only  by  virtue  of  the  by-law  of  the  4th 
November;  but,  in  my  opinion,  it  is  the  authority  which  the  direc- 
tors actually  had  to  give  the  mortgage  which  governs  the  transac- 
tion. This  authority  was  by  by-law  No.  2 of  the  company,  ad- 
mittedly ample  and  sufficient.  The  by-law  of  the  4th  November 
gave  no  additional  or  other  authority  than  the  directors  already 
possessed,  and  by-law  No.  2 was  a sufficient  authorisation  of  the 
mortgage,  notwithstanding  the  passage  of  the  by-law  of  the  4th 
November.  See  Hammond  v.  Bank  of  Ottawa  (1910),  22  O.L.R. 
73,  at  p.  80,  where  Moss,  C.J.O.,  says  that  “the  directors  had  power 
to  do  all  that  the  by-law  authorised,  and  it  ought  not  to  be  con- 
sidered that  the  failure  to  refer  to  all  the  powers  enabling  them  to 
do  the  act  should  render  it  nugatory.” 

In  my  opinion,  in  order  to  invalidate  this  mortgage  on  the 
ground  of  the  insufficient  powers  of  the  directors  to  authorise  it,  it 
must  be  shewn  that  not  only  did  the  directors  not  exercise  their 
powers  properly,  but  that  they  had  no  power  to  exercise  them 
thereunto  enabling. 

I am  therefore  of  opinion  that  the  mortgage  in  question,  apart 
entirely  from  the  by-law  of  the  4th  November,  1920,  is  valid  and 
binding  under  the  general  borrowing  by-law  of  the  company. 

Riddell,  J.,  agreed  with  Logie,  J. 


Logie,  J. 


Appeal  dismissed  with  costs. 
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[ORDB,  J.] 

Re  Vickers. 

Company— Dividends  on  Shares  - — Impairment  of  Capital  — Income  or 

Capital — Construction  of  Will — Question  between  Life-tenant  and 

Remainderman — Ontario  Companies  Act,  sec.  95 (2), (5) — Money  in 

Court — Execution  Creditors  of  Life-tenant — Absence  of  Stop-order 

— Rights  of  Assignee — Trustee — Appointment  of. 

The  testator  bequeathed  to  his  wife  his  shares  in  a company,  “ so  that 
she  may  enjoy  the  income  and  dividends  therefrom  during  her  life 
and  hold  a life-estate  in  the  said  shares,  and  after  her  decease  the 
said  shares  are  to  go  absolutely  to  any  child  of  mine,”  etc.  The  com- 
pany was  incorporated  under  the  Ontario  Companies  Act  for  the 
purpose  of  acquiring,  holding,  and  selling  lands  of  the  estate  of  the 
testator’s  mother,  who  had  died  intestate.  The  shares  of  the  capital 
stock  of  the  company  were  divided  among  the  nine  children,  including 
the  testator,  the  heirs  of  his  mother,  and  the  children  of  a tenth 
child,  who  had  died.  The  lands  of  the  estate  were  wild  and  unpro- 
ductive, and  the  intention  apparently  was  that  they  should  be  sold 
and  the  proceeds  distributed  among  the  shareholders  without  regard 
to  whether  or  not  the  capital  thereby  became  impaired.  Since  the 
death  of  the  testator,  the  directors  had  declared  two  dividends,  and 
sums  which  the  testator  would  have  received  as  his  share  of  those 
dividends  if  he  had  lived  had  been  paid  into  Court:  — 

Held,  that  the  widow  was  entitled  to  the  moneys  in  Court:  it  was  not 
open  to  the  directors  (all  of  whom  were  entitled  in  remainder  to  the 
shares)  to  contend  that  those  moneys  were  other  than  profits,  and 
therefore  income  properly  payable  to  the  life-tenant  of  the  shares. 
So  far  as  any  execution  creditors  of  the  widow  were  concerned,  they 
had  no  status  (in  the  absence  of  any  stop-order)  upon  a motion  made 
for  directions  as  to  the  disposition  of  the  moneys  in  Court. 

An  assignment  by  the  widow  to  S.  of  any  past  or  future  dividends  in 
trust  to  pay  out  certain  sums  owing  by  her  for  costs  and  to  pay  the 
balance  to  her  gave  S. — except  in  so  far  as  this  assignment  may  have 
given  to  her  solicitors  a right  to  be  paid  the  moneys  owing  to  them 
out  of  the  fund — no  higher  rights  than  the  widow  herself  as  against 
her  creditors. 

The  widow  having  married  again  and  being  resident  abroad,  semble, 
that,  although  she  was  named  in  the  will  as  executrix  and  trustee, 
some  other  trustee  in  whom  the  shares  might  be  vested  should  be 
appointed. 

Motion  by  the  brothers  and  sisters  of  Arthur  A.  Vickers,  de- 
ceased, for  an  order  determining  questions  as  to  the  disposition  of  a 
part  of  his  estate  under  his  last  will  and  testament. 

May  31  and  June  15.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Toronto. 

W.  W.  Vickers,  for  the  applicants. 

T.  R.  Ferguson,  K.C.,  for  Marcella  G.  Cunningham,  executrix 
and  widow  of  the  testator,  and  also  for  George  R.  Sproat  and 
Millar  Ferguson  & Hunter. 

June  27.  Orde,  J. : — Arthur  A.  Vickers  died  on  the  6th  April, 
1914,  leaving  a will  whereby  he  gave  all  his  estate,  except  his 
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shares  in  Vickers  Limited,  to  his  wife  Marcella  Gertrude  Vickers, 
whom  he  appointed  sole  executrix  and  trustee  of  his  will. 

The  shares  in  Vickers  Limited  were  disposed  of  as  follows  : 
“3.  My  shares  in  Vickers  Limited,  I will,  devise  and  bequeath  to 
my  said  wife,  Marcella  Gertrude  Vickers,  so  that  she  may  enjoy  the 
income  and  dividends  therefrom  during  her  life  and  hold  a life- 
estate  in  the  said  shares,  and  after  her  decease  the  said  shares  are 
to  go  absolutely  to  any  child  of  mine  that  shall  survive  my  said 
wife,  or  if  there  be  more  than  one  child  then  the  shares  to  be 
divided  equally  among  the  said  children.  If  however  my  said  wife 
die  without  any  child  or  children  of  mine  her  surviving,  then  the 
said  shares  are  on  the  death  of  my  wife  to  be  distributed  share  and 
share  alike  amongst  my  brothers  and  sisters  followed  by  a pro- 
vision for  substitution  in  favour  of  the  “heir”  of  any  deceased 
brother  or  sister. 

The  testator  left  no  children,  so  that  his  brothers  and  sisters 
are  entitled  in  remainder  to  the  shares  in  Vickers  Limited. 

Vickers,  Limited  was  incorporated  in  1908  under  the  Ontario 
Companies  Act  for  the  express  purpose  of  acquiring,  holding,  and 
selling  the  unsold  lands  of  the  estate  of  the  late  Catharine  Mary 
Vickers,  who  died  intestate  in  1904,  leaving  nine  children,  of  whom 
Arthur  A.  Vickers  was  one,  and  the  three  children  of  a tenth  child, 
as  her  heirs  at  law.  Of  the  authorised  capital  stock  of  the  com- 
pany, 1,000  shares  of  $100  each  were  issued,  and  divided  among 
the  heirs  so  that  each  child  received  100  shares  in  exchange  for  his 
interest  in  the  mother’s  estate. 

The  lands  in  question  are  wild  and  unimproved,  and  produce 
no  revenue,  and  it  was  apparently  intended,  though  there  is 
nothing  in  the  charter  of  the  company  expressly  authorising  it,  to 
sell  the  lands,  and,  after  providing  for  expenses  of  management 
and  taxes,  to  distribute  the  proceeds  among  the  shareholders  with- 
out regard  to  the  question  whether  or  not  by  so  doing  the  capital 
might  become  impaired.  The  company  was  intended  to  serve  as 
a convenient  instrument  for  the  realisation  of  Mrs.  Vickers’s  real 
estate,  and  the  distribution  of  the  proceeds  among  her  heirs;  and, 
were  all  the  heirs  alive,  there  would  be  little  practical  difficulty 
in  working  out  the  realisation  in  this  way  if  the  directors  of  the 
company  were  careful  to  see  that  all  debts  were  paid  before  making 
a distribution  which  might  impair  or  completely  wipe  out  the 
capital. 

But  the  creation  by  Arthur  A.  Vickers  of  a life-interest  in  his 
100  shares  has  given  rise  to  an  obvious  difficulty.  Since  his  death 
the  directors  have  declared  two  dividends,  one  on  the  22nd  March, 
1920,  of  $8,000,  and  the  other  on  the  22nd  September,  1922,  of 
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$21,000.  The  share  of  the  estate  of  Arthur  A.  Vickers  in  these 
two  dividends  is  one-tenth,  or  $800  and  $2,100  respectively.  Under 
an  order  of  the  Master  in  Chambers  of  the  27th  February,  1923, 
the  sum  of  $2,986.48  (comprising  these  two  sums  and  $86.48 
accrued  interest)  was  paid  into  Court  to  the  credit  of  Arthur  A. 
Vickers’s  estate,  subject  to  the  further  order  of  the  Court. 

Mr.  Ferguson  argued  that  the  word  “dividends”  as  used  by  the 
testator  is  sufficiently  comprehensive  to  include  any  distribution 
which  the  directors  might  make,  whether  of  income  or  capital,  and 
that,  having  regard  to  the  character  and  purpose  of  the  company, 
the  widow  of  the  testator  would  be  entitled  under  the  will  to  re- 
ceive for  her  own  use  any  dividend  which  the  directors  might  see 
fit  to  make.  And  it  was  suggested  that  the  testator,  knowing  the 
character  of  the  company,  must  have  intended  this.  One  would 
suppose  that  the  testator,  if  such  had  been  his  intention,  would  have 
given  the  shares  absolutely  to  his  widow.  Not  only  does  he  not  do 
this,  but  he  expressly  limits  her  to  a life-interest  and  gives  the 
remainder  over  to  his  brothers  and  sisters.  The  word  “dividend” 
would  ordinarily  be  confined  to  such  as  directors  might  lawfully 
make,  that  is,  out  of  profits.  There  is  not  only  nothing  here  to 
give  it  a wider  meaning,  but  the  context  makes  it  clear  that  the 
testator  used  the  word  in  its  ordinary  and  not  in  any  extended 
sense. 

It  was  further  argued  that  the  company’s  assets  are  of  a “ wast- 
ing character,”  within  the  meaning  of  sec.  95  (2)  of  the  Ontario 
Companies  Act.  Whether  unimproved  and  unproductive  lands  can 
be  considered  assets  of  a “wasting  character”  may  be  open  to 
question;  but,  as  it  was  not  shewn  that  the  company  had  passed 
any  by-law  as  required  by  subsec.  5 of  that  section,  I do  not  think 
I am  called  upon  to  decide  now  whether  or  not  the  company  can 
bring  itself  within  sec.  95  so  as  to  enable  the  directors  to  pay  divi- 
dends in  impairment  of  its  capital  without  committing  a breach  of 
trust.  Nor  do  I think  it  necessary  at  this  time  to  decide  whether 
or  not  any  dividends  so  declared  could  be  treated  as  income  under 
the  will  in  question  here. 

What  I have  to  deal  with  at  present  is  the  question  whether  the 
moneys  in  Court  are  to  be  treated  as  income  or  capital.  The  com- 
pany is  controlled  by  those  who  are  entitled  in  remainder  to  the 
shares  belonging  to  the  estate,  that  is,  the  testator’s  brothers  and 
sisters,  all  or  some  of  whom  wholly  compose  the  directorate.  It  is 
not  to  be  presumed  that  they  have  been  guilty  of  a breach  of  the 
Companies  Act  in  declaring  a dividend  out  of  capital.  I do  not 
think  it  is  open  to  them  to  contend  that  the  moneys  now*  in  Court 
are  other  than  profits  and  therefore  income  properly  payable  to  the- 
life-tenant  of  the  shares. 
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Notice  of  this  motion  was  given  to  certain  execution  creditors  of 
Mrs.  Cunningham,  and  to  the  Succession  Duty  Office.  They  were 
not  represented  on  the  motion.  So  far  as  any  execution  creditors 
are  concerned,  they  have  no  status  on  this  motion,  in  the  absence  of 
any  stop-order  upon  the  fund  in  Court.  Mrs,  Cunningham  has 
executed  an  assignment  of  any  past  or  future  dividends  in  favour 
of  one  G.  R.  Sproat,  hut  the  assignment  is  merely  in  trust  to  pay 
out  certain  sums  owing  by  her  for  costs  and  to  pay  the  balance  to 
her.  Except  in  so  far  as  this  assignment  may  have  given  to  her 
solicitors  a right  to  be  paid  the  moneys  owing  to  them  out  of  the 
fund,  it  can  give  Mr.  Sproat  no  higher  rights  than  Mrs.  Cunning- 
ham herself  as  against  her  creditors. 

One  of  the  questions  asked  in  the  notice  of  motion  was  whether, 
subject  to  the  payment  of  the  succession  duties,  the  shares  in  ques- 
tion ought  to  be  transmitted  into  the  name  of  Mrs.  Cunningham 
as  executrix  and  trustee  under  the  trusts  declared  in  the  will.  The 
testator  saw  fit  to  make  her  trustee  and  to  vest  the  shares  in  her 
as  such,  but  it  is  suggested  that,  as  she  has  married  again  and  is 
now*  living  in  British  Columbia,  a resident  trustee  ought  to  be  ap- 
pointed in  her  stead.  This  question  was  not  very  satisfactorily  dis- 
cussed upon  the  argument.  Ender  all  the  circumstances  it  would 
be  more  fitting  if  some  other  trustee  than  the  life-tenant  could  be 
appointed.  I shall  therefore  leave  this  question  open  until  after 
the  succession  duties  have  been  paid,  when  the  matter  may  be  men- 
tioned to  me  again  upon  notice  by  either  party. 

My  order  at  present  will  be  confined  to  a declaration  that  the 
moneys  now  in  Court  are  to  be  deemed  to  be  income.  I understand 
that  it  was  agreed  that  out  of  the  moneys;  a cheque  should  issue  to 
the  Provincial  Treasurer  for  the  succession  duties.  Provision  for 
this  may  be  inserted  in  the  order.  The  balance  will  be  paid  out 
to  G.  R.  Sproat  in  accordance  with  the  assignment  by  Mrs.  Cun- 
ningham, after  payment  to  the  applicants*  solicitors  of  their  costs 
of  this  application  and  of  the  application  to  Lennox,  J.,  for  leave 
to  serve  Mrs.  Cunningham  out  of  the  jurisdiction. 

[IN  CHAMBERS.] 

Rex  v.  Gordon. 

Public  Health  Act  — Magistrate's  Conviction  for  Offence  against  sec. 
55(1)  (R.8.0. 1914,  ch.  218 ) — Medical  Practitioner  Failing  to  Report 
Case  of  Communicable  'Disease — Honest  Belief  that  Disease  not  of 
that  Hature — Absence  of  Mens  Rea — Motion  to  Quash  Conviction — 
Right  of  Judge  to  Look  at  Evidence — Error  as  to  Law  of  Evidence. 

The  defendant,  a qualified  medical  practitioner,  was  convicted  by  a 
magistrate,  under  sec.  55(1)  of  the  Public  Health  Act,  R.S.O.  1914, 
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ch.  218,  for  failing  to  report  to  the  health  authority  the  fact  that  a 
patient  of  his  was  infected  with  a communicable  disease:  — 

Held,  that,  as  the  defendant  honestly  believed  that  the  disease  was  not 
communicable,  there  was  no  mens  rea,  and  he  could  not  be  guilty  of 
a criminal  offence. 

Chisholm  v.  Doulton  (1889),  22  Q.B.D.  736,  followed. 

Upon  a motion  to  quash  a magistrate’s  conviction,  the  evidence  taken 
by  the  magistrate  may  be  looked  at  to  see  whether  there  is  anything 
shewing  an  offence. 

Regina  v.  Coulson  (1896),  27  O.R.  59,  and  Rex  v.  Page  (1923),  53  O.L.R. 
70,  followed. 

Rex  v.,  Nat  Bell  Liquors  Limited,  [1922]  2 A.C.  128,  144,  referred  to. 

Motion  to  quash  a conviction  of  Dr.  G.  D.  Gordon,  of  Kempt- 
ville,  for  breach  of  sec.  55(1)  of  the  Public  Health  Act,  R.S.O. 
1914,  ch.  218,  which  is  as  follows: — 

“ Whenever  any  legally  qualified  medical  practitioner  knows, 
or  has  reason  to  suspect,  that  any  person  whom  he  is  called  upon 
to  visit  is  infected  with  any  communicable  disease,  he  shall  within 
twelve  hours  give  notice  thereof  to  the  medical  officer  of  health  of 
the  municipality  in  which  such  diseased  person  is.” 

June  5.  The  motion  was  heard  by  Mowat,  J.,  in  Chambers. 

T.  R.  Ferguson,  K.C.,  for  the  defendant. 

F.  P.  Brennan , for  the  magistrate. 

June  28.  Mowat,  J. : — In  Regina  v.  Coulson  (1893),  24  O.R. 
246,  a Divisional  Court  said  that  the  evidence  could  not  be  looked 
at  to  see  if  an  offence  had  been  committed ; but  I follow  Regina  Y. 
Coulson  (1896),  27  O.R.  59,  where  another  Divisional  Court  said 

(p.  62) 

"We  think  it  our  duty  to  look  at  the  evidence  taken  by  the 
magistrate  to  see  if  there  was  anything  whatever  shewing  an  of- 
fence; if  none,  then  it  is  our  duty  (in  our  opinion)  to  quash  the 
conviction,  as  made  without  jurisdiction,  but  if  there  was  any,  then 
not  to  interfere,  as  it  is  not  our  province  to  review  the  evidence  as 
on  an  appeal.” 

And  I am  not  impeded  by  Rex  v.  Nat  Bell  Liquors  Limited, 
[1922]  2 A.C.  128  (see  Rex  v.  Page  (1923),  53  O.L.R.  70),  as  I 
am  not  weighing  the  evidence  hut  deciding  a point  of  law  arising 
from  it.  "Error  as  to  the  law  of  evidence,  like  any  other  error  of 
law,  if  it  is  apparent  on  the  record,  is  ground  for  quashing  the 
order  made  below:”  Lord  Sumner,  [1922]  2 A.C.  at  p.  144. 

Evidence  for  the  prosecution  was  mainly  that  of  another  medi- 
cal practitioner,  the  local  medical  officer  of  health,  who  says  that  on 
Wednesday,  the  day  following  the  visit  of  Dr.  Gordon,  he  saw  the 
patient  and  thought  he  had  symptoms  of  diphtheria.  He  sent  a 
swab  from  this  patient,  and  a swab  from  the  patient’s  mother,  to 
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the  branch  laboratory  of  the  Provincial  Board  of  Health  at  Ottawa, 
and  the  result  was  “ positive,”  namely,  that  the  swabs  shewed  the 
presence  of  bacilli  of  diphtheria.  But  Dr.  Gordon,  who  examined 
the  patient  on  the  Tuesday  of  the  week,  thought  the  boy  and  the 
mother  had  la  grippe  and  tonsilitis ; yet  he  took  a swab  and  sent  it 
to  Ottawa,  and,  telephoning  for  the  result,  was  told  that  the  swab 
was  “ negative.”  Being  thus  confirmed  in  his  opinion  that  the 
throats  were  not  diphtheritic,  he  naturally  did  not-  report.  The  dis- 
ease progressed,  however,  until  the  swabs  sent  later  in  the  week 
shewed  diphtheria;  but,  as  the  medical  officer  of  health  received 
the  laboratory  reports,  there  was  no  occasion  to  report  diphtheria, 
that  officer  then  having  the  information  under  which  he  could  order 
quarantine. 

Notwithstanding  the  later  reports  of  analyses,  Dr.  Gordon 
stoutly  clave  to  his  original  opinion  that  the  patient  he  examined 
on  the  Tuesday  had  not  then  diphtheria. 

The  point  in  the  case  is  the  state  of  mind  of  the  medical  man. 
If  he  honestly,  though  mistakenly,  believed  there  was  no  com- 
municable disease,  he  could  not  himself  honestly  have  reported  that 
there  was. 

Dealing  with  a class  of  intelligent  and  scientific  men,  it  could 
not  have  been  the  intention  of  the  Act  to  decide  between  them  as 
to  whether  a case  of  disease  was  reportable  as  communicable  or 
not.  If  that  was  the  intention,  it  will  have  to  bejnade  clear  by 
amendment  of  the  Public  Health  Act.  But  at  present  I do  not 
care  to  insist  that  a doctor  is  a malefactor  because  he  gets  the 
worst  of  a diagnostic  difference. 

In  Chisholm  v.  Doulton  (1889),  22  Q.B.D.  736,  it  was  said  (p. 
739)  : “The  general  rule  of  law  is  that  a person  cannot  be  con- 
victed and  punished  in  a proceeding  of  a criminal  nature  unless  it 
can  be  shewn  that  he  had  a guilty  mind.  And  though  the  Legisla- 
ture undoubtedly  may  enact  . . . that  persons  shall  be  crim- 

inally responsible  for  the  doing  of  particular  acts,  even  though 
they  have  no  guilty  mind  in  doing  them,  yet  it  is)  for  the  prosecu- 
tion in  each  case  to  make  out  clearly  that  the  Legislature  has  in 
fact  so  enacted.”  This  is  not  such  a case  as  Cundy  v.  LeCocq 
(1884),  13  Q.B.D.  207,  where  the  onus  was  said  to  be  on  the  defen- 
dant licensee  to  decide  whether  a man  was  drunk  or  not. 

In  this  case  there  is  no  evidence  of  guilty  mind,  and  in  fact  the 
evidence  negatives  intent  to  disobey  the  law.  Medical  men  ought 
to  and  generally  do  work  with  the  health  authorities;  they  should 
not  be  antagonistic.  And  where  there  are  symptoms  and  history 
common  to  two  diseases,  one  of  which  is  communicable,  it  is  to  the 
interest  of  the  physician  himself  that  he  consult  or  re-examine, 
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These  patients  evidently  had  diphtheria.  One  “ negative  ” 
swab  does  not  and  did  not  prove  immunity.  But,  there  being  no 
mens  rea  or  intent  to  disobey  the  statute,  the  conviction  is  wrong 
and  must  be  quashed.  The  magistrate  will  be  exempted  from  civil 
action. 

1923. 

[APPELLATE  DIVISION.] 

June  29. 

Campbell  v.  Township  of  Morris. 

Municipal  Corporations — Bridge  Built  over  Stream — Construction  of 
Approaches — Diversion  of  Flow  of  Stream — Injury  to  Land — Action- 
able Wrong — Exceeding  Statutory  Authority — Compensation  under 
Municipal  Act — Injunction — Damages. 

A bridge  over  a stream  was  built  under  statutory  authority  by  the 
defendants,  a township  corporation.  The  bridge  and  its  approaches 
were  so  constructed  that  at  certain  times  the  flow  of  the  stream  was 
diverted  and  caused  damage  to  the  plaintiff’s  land:  — 

Held  (Masten,  J.,  dissenting),  that  the  defendants  had  exceeded  their 
statutory  authority  and  were  liable  in  an  action  for  damages  for  the 
injury  done — the  wrong  was  an  actionable  one,  and  the  plaintiff’s 
remedy  was  not  (as  was  contended)  by  way  of  compensation  under 
the  provisions  of  the  Municipal  Act. 

Review  of  the  authorities. 

Guelph  Worsted  Spinning  Co.  v.  City  of  Guelph  (1914),  30  O.L.R.  466, 
and  Chadwick  v.  City  of  Toronto  (1914),  32  O.L.R.  Ill,  approved. 
The  judgment  of  the  County  Court  of  the  County  of  Huron  varied  by 
modifying  the  injunction  granted  and  reducing  the  damages 
(Mtxlock,  C.J.Ex.,  and  Kelly,  J.,  dissenting  as  to  damages). 

Appeal  by  the  Municipal  Corporation  of  the  Township  of 
Morris,  the  defendants,  from  the  judgment  of  the  County  Court 
of  the  County  of  Huron  in  favour  of  the  plaintiff  in  an  action 
for  damages  and  an  injunction  in  respect  of  the  flooding  of  the 
plaintiff's  lands  by  reason,  as  alleged,  of  the  negligent  construction 
of  a bridge. 

November  9 and  10,  1922.  The  appeal  was  heard  by  Muloce:, 
C.J.,Ex.,  Kelly,  Masten,  Rose,  and  Orde,  JJ. 

Charles  Garrow , K.C.,  for  the  appellants. 

R.  Vanstone,  for  the  plaintiff,  respondent. 

June  29,  1923.  Kelly,  J. : — The  plaintiff  is  the  owner  of  lot 
5 in  the  2nd  concession  of  the  township  of  Morris,  in  the  county  of 
Huron,  through  the  southerly  portion  of  which  lot  a stream  or 
river  known  as  the  Maitland  river  flows  in  a westerly  direction. 
The  southerly  boundary  of  this  lot  is  the  concession-road  between 
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the  second  and  third  concessions,  and  the  easterly  boundary  is  the 
side-road  between  lots  5 and  6 in  the  said,  concession. 

Many  years  ago,  because  of  the  character  of  the  place  it  is  pre- 
sumed, the  side-road  between  lots  5 and  6,  before  it  reached  the 
northerly  bank  of  the  stream,  was  diverted  to  the  west  through  the 
plaintiff’s  lot  for  a considerable  distance  and  thence  southerly 
across  the  stream  until  it  reached  the  said  concession-road,  suffi- 
cient of  the  plaintiff’s  land  for  that  purpose  having  been  declared  a 
public  road  by  a by-law  of  the  defendants  of  the  19th.  June,  1879, 
and  expropriated  or  otherwise  acquired  for  that  purpose.  This  sub- 
stituted road  is  referred  to  at  times  in  these  proceedings  as  a 
“ given  ” or  “ forced  ” road ; it  is  carried  over  the  stream  on  a 
bridge  constructed  and  maintained  by  the  defendants  as  part  of 
their  highway  system. 

The  issues  set  out  in  the  pleadings  and  particulars  thereof  are 
these : — 

The  plaintiff  alleges  that  in  constructing  the  bridge  which  now 
spans  the  stream,  and  its  piers,  abutments  and  approaches,  the 
defendants  obstructed  the  flow  of  the  stream  where  it  passes 
* through  his  lands  and  narrowed  the  channel  and  forced  back  the 
water  so  that  it  was  and  is  prevented  from  flowing  through,  past, 
and  away  from  his  land;  and  he  charges  the  defendants  with  hav- 
ing negligently  constructed  the  bridge  in  not  making  it  and  the 
openings  therein  of  sufficient  width  to  allow  the  free  flow  of  the 
water,  and  in  narrowing  the  channel  of  the  stream  and  negligently 
failing  to  make  proper  provision  for  taking  care  of  the  increased 
volume  of  water  in  times  of  freshets  ; and  in  consequence,  and  by 
the  closing  up  of  the  only  escape  for  the  surplus  water  (meaning  a 
culvert  mentioned  later  on)  and  damming  it  back  upon  his  lands, 
the  defendants  have  damaged  his  lands  and  crops  and  deprived  him 
of  the  use  of  the  lands.  He  claims:  (1)  damages;  (2)  an  injunc- 
tion restraining  the  defendants  from  damming  or  continuing  to 
dam  the  water  of  the  stream  causing  it  to  flow  over  his  lands ; and 
(3 ) a mandatory  order  requiring  the  defendants  to  remove  any  ob- 
struction they  have  placed  or  caused  to  be  placed  whereby  the 
waters  of  the  stream  are  prevented  or  hindered  from  flowing 
through  or  away  from  his  lands,  or  to  provide  another  channel  for 
the  escape  of  the  waters  so  dammed  back. 

The  defendants  deny  that  in  erecting  the  bridge  the  river 
channel  was  narrowed  and  the  plaintiff’s  land  thereby  flooded ; and 
they  allege : ( 1 ) that  the  bridge  is  part  of  a public  highway  which 
it  is  their  statutory  duty  to  build  and  maintain  and  that  in  the  per- 
formance of  such  duty  they  employed  competent  and  experienced 
engineers  and  contractors,  under  whose  supervision  and  direction 
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the  bridge  was  erected;  (2)  that  for  more  than  forty  years  prior 
to  this  action  they  maintained  a bridge  on  the  site  of  the  present 
bridge,  which  has  been  from  time  to  time  renewed,  and  that  the 
capacity  of  the  present  bridge  is  eqnal  to  that  of  any  of  its1  prede- 
cessors; that  the  plaintiff’s  land,  if  flooded  at  all  by  reason  of  the 
bridge,  has  been  so  flooded  for  more  than  40  years,  whereby  the 
defendants  have  acquired  an  easement ; and  they  plead  the  Limita- 
tions Act,  R.S.O.  1914,  ch.  75,  sec.  35;  (3)  that  the  plaintiff’s 
cause  of  action,  if  any,,  arose  more  than  6 years  prior  to  the  com- 
mencement of  this  action,  and  as  a bar  they  plead  sec.  46  of  the 
Limitations  Act;  (4)  that  the  plaintiff’s  proper  remedy,  if  any,  is 
not  by  action  for  damages,  but  by  arbitration  proceedings  under 
the  provisions  of  the  Municipal  Act;  (5)  that  any  damage  which 
the  plaintiff  has  suffered  is  the  result  of  water  flooding  over  the 
low  banks  of  the  stream  a long  distance  above  the  bridge,  and  not 
because  of  obstruction  to  the  flow  caused  by  the  bridge  itself ; and 
(6)  that  the  embankment  complained  of  (the  northerly  approach 
to  the  bridge)  is  necessary  as  a proper  approach. 

I mention  here  some  of  the  important  features  of  the  history  of 
this  bridge  and  its  predecessors,  much  of  which  is  set  out  in  the 
reasons  for  judgment  of  the  learned  trial  Judge.  In  1879!  the  de- 
fendant municipality,  having  acquired  the  given  or  forced  right  of 
way,  erected  a wooden  bridge  on  the  site  of  the  present  bridge.  In 
1896  this  was  replaced  by  another  bridge,  which  is  described  as 
having  had  two  spans  of  60  feet  each  separated  by  a pier  4 feet 
wide.  It  was  considerably  lower  than  the  present  bridge,  as  will 
be  shewn  later  on,  and  the  embankment  forming  its  northerly  ap- 
proach was  60  feet  in  length  and  not  more  than  6 feet  high  at  its 
highest  point.  Through  or  under  this  approach  was  a culvert 
which  helped  to  carry  off  the  increased  quantities  of  water  during 
times  of  freshets,  and  so  relieved  what  might  otherwise  have  been 
an  excessive  flow  towards  the  spans  of  the  bridge.  This  bridge  re- 
mained until  1909,  when  the  present  bridge  was  constructed.  In 
1905,  however,  the  culvert  above  referred  to  was  closed.  Until 
that  time,  the  plaintiff  says,  and  the  learned  Judge  says  his  state- 
ment is  not  disproved,  he  suffered  little  or  no  damage,  his  lands, 
which  he  now  alleges  are  damaged,  could  be  ploughed  and  culti- 
vated, and  there  were  no  eddies  or  currents,  the  water  flowing 
freely  and  escaping  under  the  bridge  and  through  the  culvert  and 
over  and  around  the  northerly  approach  to  the  bridge. 

When  the  municipal  council  was  considering  the  erection  of 
the  present  bridge  in  1909,  objection  was  raised,  and  the  minutes 
of  its  meeting  of  the  22nd  March  of  that  year  record  'that  a peti- 
tion was  presented  asking  that  the  proposed  new  bridge  be  built  on 
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the  line  of  the  original  side-road  instead  of  the  site  occupied  by 
the  present  bridge.  It  was  decided  otherwise,  and  the  present  site 
was  adhered  to ; and  it  wa^  resolved  that  a tender  then  before  the 
council  for  a steel  structure  with  cement  floor  be  accepted,  and 
that  the  plans  were  to  be  subject  to  the  approval  of  an  engineer. 
This  brought  further  objection.  The  plaintiff,  through  his  solicitor, 
on  the  3rd  April,  1909,  wrote  to  the  reeve  and  councillors  object- 
ing to  the  shortening  of  the  spans  of  the  new  bridge  from  120  to 
110  feet  as  was  proposed,  as  it  would  narrow  the  space  for  the  flow 
of  the  stream,  and  complaining  that  he  had  suffered  in  consequence 
of  the  bridge  then  existing  not  being  wide  enough  to  take  care  of 
the  flow  of  the  river  at  certain  periods  of  the  year.  He  urged  that 
the  bed  of  the  stream  had  widened,  and  that  the  damage  was  in- 
creasing year  by  year,  and  should  the  new  bridge  be  so  erected  as  to 
curtail  the  space  through  which  the  river  flowed  the  damage  would 
be  still  further  increased.  He  took  the  position  that  a span  larger 
and  longer  than  110  feet  was  necessary,  and  he  threatened  action 
unless  heed  was  given  to  his  objections. 

The  minutes  of  a meeting  of  the  council  held  on  the  12th  April 
record  that  this  letter  was  before  the  council  and  that  a resolution 
was  passed  that  the  council  give  the  matter  their  consideration.  On 
the  10th  May,  1909,  the  resolution  of  the  22nd  March,  accepting 
the  tender  above  referred  to,  was  rescinded,  and  a new  tender  by 
the  same  contractor  for  the  erection  of  a bridge  with  a span  of  115 
feet  was  accepted.  The  present  bridge  was  accordingly  con- 
structed. It  is  3%  feet  higher  at  the  north  end  than  the  1896 
bridge,  and  its  northerly  approach  was  raised  to  the  same  level  and 
extended  northerly  from,  the  bridge  120  feet;  so  that,  as  the  learned 
trial  Judge  has  found,  instead  of  an  approach  60  feet  in  length  and 
6 feet  high,  there  is  now  an  approach  120  feet  in  length  and  914 
or  9 y2  feet  high.  The  culvert  which  formed  part  of  the  works  of 
the  1896  bridge  and  continued  down  to  1905  was  not  restored,  nor 
was  anything  constructed  in  substitution  for  it  or  to  answer  the 
purposes  which  it  served. 

The  plaintiff  makes  no  complaint  of  the  water  flooding  his 
lands,  as  it  did  at' times  down  to  1905;  and  he  admits  that  if  the 
flow  of  water  and  its  action  upon  his  lands  had  continued  as  prior 
to  that  date,  he  would  not  have  been  dissatisfied  and  would  have 
made  no  claim  for  damages. 

His  present  claim  is  based  upon  consequences,  serious  to  him, 
which  he  says  are  due  altogether  to  the  changed  conditions  in  clos- 
ing up  and  discontinuing  the  culvert  and  to  the  mode  of  construc- 
tion of  the  present  bridge  and  its  northerly  approach.  What  he 
says  is  that,  by  reason  of  the  manner  of  construction  of  the  bridge 
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and  its  approaches,  the  narrowed  span  of  the  bridge  itself  and  the 
raised  and  lengthened  northerly  approach  thereto  hold  back  the 
excess  waters  which,  under  conditions  which  were  established  when 
the  former  bridge  was  erected,  would  have  passed  either  through 
the  culvert  or  over  the  lower  and  shorter  northerly  approach  of  the 
bridge  and  found  their  way  to  the'  lower  levels  to  the  west  of  the 
bridge,  passing  over  or  through  the  runway  from  the  culvert  into 
the  swale  connecting  with  the  lower  river,  thus  avoiding  the  injury 
to  part  of  his  lands  of  which  he  now  complains. 

It  is  stated  in  the  evidence  and  accepted  by  the  learned  trial 
J udge,  that  much,  if  not  all,  of  this  damage  is  due  to  the  action  of 
currents  and  eddies,  caused  by  the  backing  up  of  the  water  along 
the  easterly  side  of  the  northerly  approach  to  the  bridge  and  the 
water  then  escaping  over  the  forced  road  on  to  the  plaintiffs  lands. 
There  is  positive  evidence  that  this  condition  followed  to  some  ex- 
tent the  closing  of  the  culvert,  and  was  aggravated  by  the  con- 
struction of  the  present  bridge  and  its  approach,  and  that  this 
action  of  the  water  has  the  effect  of  carrying  away  the  plaintiff’s 
fences  during  each  spring  freshet  and  injuring  the  character  of 
part  of  his  property  as  pasture-land ; and  that,  if  he  were  to  break 
up  the  sod  and  attempt  to  cultivate  this  land,  the  surface-soil 
would  be  carried  away  and  the  land  seriously  damaged. 

Witnesses  for  the  defendants . suggested  that  the  damming  of 
the  water  and  the  back  flow  east  of  the  bridge  and  along  the  east 
side  of  the  approach  are  caused  by  the  waters  of  the  river  itself 
meeting,  200  or  300  feet  below  the  bridge,  water  which  comes  down 
the  swale  or  run  from  the  north,  thus  raising  the  water  level  at  the 
bridge.  On  the  other  hand,  it  is  in  evidence,  and  not  contra- 
dicted, that  by  actual  measurements  it  was  demonstrated  that  at 
the  time  when  the  damage  was  occurring  the  water  level  of  the 
river  where  these  two  currents  are  said  to  meet  below  the  bridge 
was  about  5 inches  lower  than  the  water  level  just  above  the  bridge. 
This  seems  a sufficient  answer  to  this  theory  of  the  defendants’ 
witnesses. 

Jones,  an  engineer,  a Witness  called  by  the  plaintiff,  speaking  of 
'the  action  of  the  currents  and  eddies,  says  they  are  caused  by  the 
backing  up  of  the  water,  due  to  the  bridge  and  its  approaches  forc- 
ing the  water  around  the  end  of  the  embankment  and  producing  a 
current  there  and  over  the  flooded  land.  The  reasonable  inference 
from  the  evidence  which  the  learned  Judge  accepted  is  that  by  the 
closing  of  the  culvert  and  the  manner  of  construction  of  the  pres- 
ent bridge  and  its  approaches,  conditions  were  materially  changed 
to  the  detriment  of  the  plaintiff.  v 

But  the  defendants  have  pleaded,  and  their  counsel  has  argued, 
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that  what  did  happen  occurred  in  -circumstances  which  relieved 
them  from  liability,  in  that  they  were  charged  with  the  duty  of 
erecting  and  maintaining  this  bridge  as  a part  of  the  public  high- 
way within  the  municipality.  Except  for  what  might  be  said  as  to 
the  plaintiffs  right  to  institute  arbitration  proceedings  under  the 
provisions  of  the  Municipal  Act,  this  might  be  urged  as  a-  suffi- 
cient answer,  if  the  plaintiff’s  complaint  related  solely  to  the  erec- 
tion; of  the  bridge,  and  if  it  had  not  involved  as  well  the  mode  of 
construction  of  the  approach  or  embankment  and  raising  the  grade 
of  the  roadway.  The  case  is  distinguishable  from  Sprait  v.  Town- 
ship of  Gloucester  (1920),  47  O.L.R.  593,  relied  upon  by  the  de- 
fendants. 

Before  the  work  was  begun  in  1909,  the  council  had  express 
notice  that  the  plaintiff  had  been  suffering  damage  from  the  clos- 
ing of  the  culvert  in  1905,  and  that  conditions  were  all  changed 
for  the  worse ; and  warning  was  then  given  of  the  necessity  of  pro- 
viding in  the  new  structure  a means  of  remedying  the  trouble  and 
preventing  further  damage.  The  council  appreciated  the  serious- 
ness of  the  situation,  for  on  the  12th  April  a resolution  was  passed 
that  it  be  given  consideration;  but  the  only  alteration  in  the  plans 
was  the  lengthening  of  the  bridge  span  to  115  from  110  feet  as 
originally  proposed.  The  culvert  in  the  approach  to  the  former 
bridge  was  an  important  and  useful  factor  in  disposing  of  the  ex- 
cess water,  and  no  satisfactory  reason  has  been  offered  for  discon- 
tinuing it  or  for  not  re-introducing  it  in  the  works  constructed  in 
1909.  In  adopting  the  change  in  the  plans  and  the  general  mode 
of  construction  of  the  bridge  and  its  approaches,  expert  opinion  or 
advice  was  not  obtained.  The  work  was  of  considerable  magnitude 
and  highly  important  to  the  defendants,  not  only  involving  the  ex- 
penditure of  a relatively  substantial  sum  of  money,  but,  because  of 
the  character  of  the  place  and  the  prevailing  conditions,  the  situa- 
tion was  one  which  called  for  the  exercise  of  great  care  and  the 
application  of  skilled  knowledge  of  the  manner  of  constructing  the 
new  works,  if  the  results  which  the  plaintiff  feared  and  against 
which  the  defendants  were  warned  were  to  be  avoided.  If  the 
members  of  the  municipal  council,  or  any  of  them,  possessed  the 
necessary  expert  knowledge  to  cope  with  the  situation,  they 
neglected  to  apply  it ; and,  whether  they  did  possess  that  knowledge 
or  not,  they  departed  from  their  original  intention  recorded  in 
their  minutes,  that  the  plans  of  the  proposed  work  be  subject  to 
the  approval  of  an  engineer,  and,  perhaps  from  motives  of  economy, 
took  their  chances  and  relied  upon  their  own  judgment.  True,  it 
has  been  stated  that  one  Ansley,  not  an  engineer,  but  described  as 
an  “ ex-county  commissioner,”  had  reported  in  favour  of  the  pro- 
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ject.  There  is  no  evidence  that  he  had  the  necessary  qualifications 
to  enable  him  to  pass  judgment  upon  the  wisdom  of  carrying  out 
the  work  as  the  defendants  then  proposed.  His  report,  if  existing, 
was  not  produced,  nor  was  he  a witness  at  the  trial. 

With  reference  to  the  defendants5  knowledge  and  appreciation 
of  the  conditions  created  by  the  new  structure  (and  this  is  relevant, 
since  the  damage  is  a recurring  one)  I refer  to  this  incident:  Com- 
plaint had  reached  the  municipal  council  of  the  result  of  the 
spring  freshets  in  1918;  and  on  the  8th  April  a resolution  was 
passed  that  council  meet  at  the  bridge  “ to  see  conditions  caused  by 
the  bridge.55  Then  this  appears  in  the  defendants5  minutes  of  the 
27th  May:  “ In  reference  to  a request  from  C.  Campbell,  the 
council  met  at  the  stone  school  bridge  to  see  conditions  caused  by 
the  spring  freshets,  and  decided  that  th,e  damages  caused  were  so 
small  compared  with  the  cost  of  a remedy  that  the  matter  should 
be  left  over.55  It  must  have  been  evident  to  them  from  viewing 
the  locus  that  damage  had  already  been  done  for  which  the  defen- 
dants might  be  held  accountable;  and  it  may  reasonably  be  in- 
ferred that  they  were  aware  that  some  alternative  mode  of  con- 
struction or  some  alteration  was  available  which  would  have 
avoided  the  injury  already  done  and  prevent  its  recurrence.  It  was 
not,  therefore,  a case  of  the  defendants  being  under  obligation  to 
construct  the  objectionable  works  according  to  the  now  existing 
design;  nor  was  it  one  where  the  defendants  were  confronted  with 
insurmountable  engineering  difficulties  preventing  construction  ac- 
cording to  a more  acceptable  plan;  but  it  was  one  (and  the  remedy 
suggested  by  a competent  engineer  seems  not  only  feasible  but 
simple)  where  the  advice  of  a qualified  engineer  or  other  person 
equally  skilled  would  have  shewn  the  defendants  that  the  adoption 
and  carrying  into  effect  of  simple  alterations  or  modifications  of  the 
scheme  which  was  then  proposed  and  afterwards  carried  out  would 
have  obviated  the  trouble  which  has  resulted  in  this  action. 

In  my  judgment,  the  defendants  have  rendered  themselves 
liable  in  an  action  because  of  the  manner  of  their  construction  of 
the  embankment — the  approach  of  the  bridge — which  they  took 
upon  themselves  to  construct  in  such  a way  as  to  cause  damage  to 
the  plaintiff,  when  it  was  open  to  them  to  have  avoided  that 
damage  by  adopting  a different  plan  of  construction.  Even  if  what 
they  did  or  failed  to  do  cannot  be  classed  as  actual  negligence,  as 
ordinarily  understood,  their  action  or  inaction  in  the  matter  was, 
it  seems  to  me,  of  the  character  referred  to  in  the  statement  of 
Lord  Blackburn  in  Geddis  v.  Proprietors  of  Barm  Reservoir  (1878), 
3 App.  Cas.  430,  at  pp.  455,  456,  that  “no  action  will  lie  for 
doing  that  which  the  Legislature  has  authorised,  if  it  be  done  with- 
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out  negligence,  although  it  does  occasion  damage  to  any  one;  but 
an  action  does  lie  for  doing  that  which  the  Legislature  has  author- 
ised, if  it  be  done  negligently.  And  I think  that  if  by  a reason- 
able exercise  of  the  powers,  either  given  by  statute  to  the  pro- 
moters, or  which  they  have  at  common  law,  the  damage  could  be 
prevented  it  is,  within  this  rule,  ‘negligence’  not  to  make  such 
reasonable  exercise  of  their  powers.”  But,  even  if  what  the  defen- 
dants did  cannot  properly  be  characterised  as  negligence,  I think 
the  defendants  are  liable  in  tort  under  the  authority  of  Guelph 
Worsted  Spinning  Co.  v.  City  of  Guelph  (1914),  30  O.L.R.  466, 
which  is  applicable  to  the  present  situation.  This  liability  is  the 
more  apparent  because  of  the  disregard'  of  the  warnings  which  were 
received  when  planning  and  designing  the  new  bridge  and  necessary 
approach,  acting  upon  their  own  judgment  instead  of  obtaining  and 
following  expert  advice  in  a matter  which  called  for  care  if  the  con- 
sequences anticipated  by  those  making  the  complaint  were  not  pro- 
vided against ; and  it  is  not  a sufficient  answer  or  explanation  that 
experts  whom  the  defendants  called  at  the  trial  to  justify  the  line 
of  action  which,  without  competent  advice,  they  adopted  and  fol- 
lowed, now  say  that  had  they  been  consulted  they  would  have  ad- 
vised that  course. 

All  this  being  so,  the  various  defences  fail.  (1)  Even  if  they 
were  subject  to  the  duty  of  building  and  maintaining  these  works, 
the  defendants  were  not  under  obligation  to  construct  them  as  they 
did,  and  an  alternative  method  was  open  to  them  which  would  not 
have  caused  the  injury  complained  of.  (2)  Though  the  defendants 
for  40  years  or  thereabouts  maintained  a bridge  on  the  site  of  the 
present  bridge,  they  did  not  during  all  that  time  maintain  a bridge 
similar  in  capacity,  or,  taken  with  its  approaches,  of  similar  con- 
struction, to  the  present  bridge.  Though  the  plaintiffs  land  had 
been  flooded  prior  to  the  removal  of  the  culvert  in  1905  and  the 
erection  of  the  present  bridge  in  1909  (and  of  the  flooding  prior  to 
the  removal  of  the  culvert  or  similar  flooding  he  makes  no  com- 
plaint), the  new  construction  increased  the  flooding  and  brought 
about  a new  and  different  action  of  the  water — the  eddies  and  cur- 
rents— and  it  is  for  damage  resulting  from  these  new  conditions 
that  he  now  claims.  (3)  The  flooding  and  the  action  of  the  water 
here  complained  of  are  not  continuous,  but  only  occasional,  hap- 
pening, as  the  evidence  shews,  during  the  spring  freshets,  and  on 
each  recurrence  the  plaintiff  suffered  a new  and  independent  in- 
jury, for  which  he  is  entitled  to  compensation.  (4)  The  plaintiff 
was  entitled  to  proceed  by  action,  and  was  not  confined  to  compen- 
sation under  the  arbitration  clauses  of  the  Municipal  Act.  (5)  It 
has  not  been  shewn  that  the  .plaintiff’s  damage  is  the  result  of 
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water  flooding  over  the  low  banks  of  the  stream  a long  distance 
above  the  bridge;  on  the  contrary,  it  has  been  shewn  that  the 
damage  was  caused  by  the  back  flow  and  the  currents  and  eddies, 
already  referred  to,  and  the  absence  of  the  culvert,  against  which 
the  defendants  could  readily  have  provided  by  a different  method 
of  construction  of  the  approach  and  embankment^  (6)  Admitting 
that  the  embankment  which  forms  the  northerly  approach  of  the 
bridge  is  necessary  as  an  approach,  the  evidence  shews  that  it  has 
been  so  constructed  as  to  constitute  a factor  in  causing  the  damage 
complained  of,  when,  as  has  already  been  observed,  a different 
method  of  construction  would  have  had  more  satisfactory  results. 

I refer  also  to  Rudd  v.  Town  of  Arnprior  (1920-21),  18  O.W.N. 
111,  20  O.W.N.  261,  where  the  defendant  municipality  was  held 
liable  for  so  constructing  a sewer  and  changing  conditions  upon 
the  street  as  to  intercept  the  natural  flow  of  surface-water  and 
bring  it  down,  and  discharge  it  in  front  of  the  plaintiff’s  property 
without  making  proper  provision  for  its  discharge  otherwise  than 
through  the  property,  whereby  the  plaintiff  was  damaged;  and 
judgment  was  given  in  the  plaintiff’s  favour  for  damages  and  an 
injunction.  The  Appellate  Division,  on  appeal  by  the  defendant 
municipality,  varied  the  form  of  the  injunction  order  by  directing 
that  “ the  defendant  corporation,  its  agents,  officers,  and  workmen, 
be  and  they  are  hereby  restrained  from  carrying  down  to  John 
street  and  conducting  to  the  property  of  the  plaintiff  . . . 

waters  from  other  streets  of  the  town  which  but  for  the  acts  of  the 
defendant  corporation  would  not  have  come  there.”  Otherwise  the 
trial  judgment  was  affirmed.  In  his  reasons  for  judgment,  Sir 
William  Meredith,  C.J.O.,  said: — 

The  law  applicable  was  not  open  to  question.  The  appel- 
lant corporation  was  not  bound  to  prevent  any  surface- 
water  which  naturally  flowed  down  to  and  on  the  respon- 
dent’s property  from  flowing  there,  and  the  corporation  had 
an  undoubted  right  to  maintain  and  improve  its  streets ; but  it  had 
no  right,  by  its  works,  to  collect  surface-water  from  the  surround- 
ing neighbourhood,  which  but  for  those  works  would  not  have  come 
to  John  street,  and  to  bring  it  on  that  street,  without  providing 
adequate  means  for  preventing  it  overflowing  the  lands  of  the  re- 
spondent.” 

The  principle  thus  enunciated  is  applicable  to  the  present  case. 

On  the  question  of  the  remedy  and  the  quantum  of  damages, 
the  appellants  in  their  reasons  for  appeal  set  up,  and  counsel  con- 
tended on  the  argument  before  us,  that  the  damages  awarded  are 
excessive  and  not  justified  by  the  evidence,  in  that  they  are  prac- 
tically the  entire  value  of  the  land,  and  that  the  effect  of  the  judg- 


LIY.] 


ONTARIO  LAW  REPORTS. 


367 


ment  is  that,  though  compelled  to  pay  in  damages  the  full  value 
of  the  land,  they  are  still  under  obligation  to  make  alterations  at  a 
cost  exceeding  the  value  of  the  land  and  to  maintain  these  alterations 
for  the  protection  of  the  plaintiffs  lands,  notwithstanding  that  each 
annual  freshet  will  injure  them.  For  any  future  damage  similar 
to  that  of  which  the  plaintiff  now  complains  (that  is,  damages  in 
excess  of  what  he  suffered  before  the  culvert  was  discontinued  in 
1905),  the  trial  Judge  has  directed  as  a remedy  alterations  to  the 
approach  and  to  the  highway  leading  to  it,  and  the  construction 
of  a culvert.  If,  as  the  appellants  contend,  the  $200  awarded  by 
the  trial  judgment  represents  not  merely  the  extent  of  the  plain- 
tiff’s damage  for  past  occurrences,  but  the  full  value  of  the  dam- 
aged land,  anather  aspect  of  -the  situation  is  presented.  From  a 
careful  reading  of  the  evidence,  I am  unable  to  conclude  that  the 
$200  awarded  represents  the  full  value  of  the  damaged  lands. 

Briefly,  the  plaintiff’s  position  is  this,  and  it  is  borne  out  by 
the  evidence  and  so  found  by  the  trial  Judge — that,  while  there 
had  been  flooding  prior  to  the  closing  up  of  the  culvert  and  the 
erection  of  the  present  bridge,  things  had  been  so  altered  by  the 
design  and  manner  of  construction  of  the  approach  and  the  altera- 
tion to  the  highway,  that  the  plaintiff’s  use  of  his  land  as  pasture 
land  has  been  curtailed  because  of  the  moss-grown  condition  pro- 
duced by  the  excessive  flooding  and  the  eddies  and  currents ; and  in 
his  being  prevented  from  breaking  up  the  soil  and  cultivating  the 
land  for  crops,  because,  as  more  than  one  witness  has  sworn,  the 
surface-soil  would  be  carried  away  if  the  sod  were  broken  up.  These 
interferences  with  the  plaintiff’s  private* rights  injured  him  in  his 
property  on  every  recurrence  of  the  action  of  the  water  complained 
of.  He  has  been  put  to*  expense  yearly  in  removing  his  fences  to 
prevent  their  being  carried  away  by  the  spring  freshets  and  in 
replacing  them  after  the  freshets  had  subsided.  Ten  dollars  per 
year  for  6 years  seems  not  an  unreasonable  allowance  for  that 
part  of  the  damage.  As  to  the  area  of  the  damaged  land  and  its 
value,  the  plaintiff  estimated  the  area  at  about  12  or  15  acres; 
but  the  evidence  is'  not  clear  as  to  the  exact  quantity.  Though 
no  witness  has  definitely  stated  the  actual  value  of  these  lands, 
James  Cowley,  a witness  called  for  the  defence,  who  lived  near 
the  bridge  for  60  years,  stated  that  they  are  similar  to  the  land 
of  the  adjoining  lot,  on  which,  he  said,  there  are  just  as  good 
crops  grown  as  he  has  ever  seen  on  any  land  in  the  township  of 
Morris;  and,  while  he  has  a personal  objection  to  river  lots,  for 
which  he  said  he  would  not  give  more  than  half  of  what  others 
would  give,  he  admitted  that  flood  in  itself  does  not  hurt  these 
river  lots  for  the  purposes  of  cultivation,  and  if  the  plaintiff 
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could  have  cultivated  his  land  it  would  have  been  valuable  land. 
The  evidence  does  not  definitely  state  the  quantum  of  damage 
for  injury  to  the  land  apart  from  that  relative  to  the  removal 
of  the  fences;  and  I am  unable  to  say  that,  with  the  opportunity 
the  learned  trial  Judge  had  of  understanding  the  situation,  his 
assessment  of  $200  exceeds  the  total  damage  suffered  by  the 
plaintiff  in  the  6 years  prior  to  the  action. 

The  form  of  the  injunction  or  mandatory  order — para.  3 of 
the  judgment — is  not  satisfactory.  For  it  should  be  substituted 
an  order  restraining  the  defendants  from  maintaining  an  em- 
bankment longer  and  higher  than  that  which  the  present  em- 
bankment replaced,  the  chaUge  in  this  part  of  the  work  being  the 
substantial  cause  of  the  trouble;  but,  as  it  was  intimated  at  the 
trial  that  it  would  be  satisfactory  to  the  plaintiff  if,  in  addition 
to  paying  damages,  the  defendants  would  restore  and  maintain 
in  the  northerly  approach  to  the  bridge  a culvert  (which  I take 
to  mean  a culvert  such  as  was  discontinued  in  1905  and  similarly 
located)  and  raise  the  grade  of  the  road  leading  to  the  northerly 
approach,  if  the  defendants  choose  to  adopt  that  course,  it  should 
be  regarded  as  a compliance  with  the  order.  The  operation  of 
the  injunction  should  be  suspended  for  6 months  from  the  date 
of  the  order  of  this  Court  to  enable  the  defendants  to  comply 
with  the  terms  of  the  injunction  order,  or  exercise  the  option. 
In  other  respects  the  judgment  appealed  from  should  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Mulock,  C.J.Ex.,  agreed  with  Kelly,  J. 


Rose,  J. : — The  plaintiff’s  complaint  is  not  that  the  defend- 
ants have  flooded  his  land — it  has  always  been  flooded  during 
the  time  of  the  spring  freshets.  Nor  it  is  that  the  defendants 
have  increased  the  depth,  or  the  area,  or  the  time  of  duration  of 
the  flooding.  His  complaint  is  that  the  structures  erected  by 
the  defendants — the  bridge  and  the  embankment — have  caused 
a swift  current  which  sweeps  his  fence  away,  and  which,  if  he 
ploughed  his  land,  would  carry  the  surface  away.  He  says  that 
the  ordinary  flooding  does  not  injure  the  land  for  agricultural 
purposes;  but  that  the  current  renders  it  impossible  to  use  the 
affected  portion  except  as  pasture-land. 

The  plaintiff’s  land  is  lot  5 in  the  2nd  concession  of  the 
defendant  township.  Its  south  and  east  boundaries  are,  respect- 
ively, a concession-road  and  the  side-road  between  lots  5 and  6. 
The  area  flooded  is  near  the  south-east  corner  of  the  lot.  For 
convenience  of  description,  this  flooded  part  may  be  called  a right 
angled  triangle  (although  neither  the  base  nor  the  hypotenuse  is 
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a straight  line).  The  south  side — the  base: — is  the  river,  which 
flows  from  east  to  west  through  lot  5,  a little  north  of  and  roughly 
parallel  with  the  concession-road;  the  east  side  is  the  side-road, 
which  intersects  the  river  at  something  like  a right  angle;  the 
hypotenuse  is  a “ swale  ” or  “ run.”  The  east  side — from  the 
river  to  the  apex  (where  the  swale  crosses  the  side-road) — mea- 
sures about  1,000  feet.  The  base,  measured  from  the  side-road 
to  the  junction  of  the  river  and  the  swale,  is  about  900  feet. 

Until  1879,  there  was  a bridge  where  the  side-road  crosses 
the  river.  In  that  year  the  defendants  decided  to  move  the  bridge 
600  feet  down  stream.  Accordingly,  they  acquired  from  the 
plaintiff’s  father,  the  then  owner  of  lot  5,  and  opened  as  a public 
highway,  a strip  of  land,  now  called  the  “ forced”  road,  66  feet 
wide,  running  west  from  the  side-road,  a little  north  of  the  river, 
for  627  feet,  and  then  turning  and  crossing  the  river  and  joining 
the  concession-road.  At  the  place  where  the  road  turns  toward 
the  river,  its  north  edge  seems  to  be  about  170  feet  from  the 
river’s  bank.  At  the  place  where  this  road  crosses  the  river  the 
defendants  built  a bridge,  which  remained  in  place  until  1895. 
In  1895,  they  replaced  the  first  bridge  by  a second;  and  in  1909 
they  replaced  the  second  by  the  one  which  is  now  in  place.  The 
road  was  carried  up  to  the  bridge  of  1895  by  an  embankment  60 
feet  long,  built  on  the  “ forced  ” road.  The  bridge  of  1909  is 
higher  than  its  predecessor;  and  the  present  embankment  is  120 
feet  long. 

Three  smaller  “ swales  ” or  ce  runs  ” lead  from  the  east  into 
the  large  swale  (the  “ hypotenuse  ”)  which  forms  the  northern 
and  western  boundary  of  the  flooded  land.  Two  of  these  extend 
across  the  side-road,  the  more  southerly  of  them  being  about  600 
feet  from  the  river.  A third,  quite  small,  joins  the  large  swale 
close  to  the  river,  and  extends  east  only  about  as  far  as  the  west 
side  of  the  part  of  the  “ forced  ” road  that  runs  north  and  south. 

The  river,  as  has  been  stated,  flows  from  east  to  west.  From 
a point  above  the  plaintiff’s  land  to  a point  a few  feet  above  the 
bridge,  the  grade  of  the  bed  is  half  an  inch  in  100  feet;  but  from 
the  last  mentioned  point  to  the  junction  of  the  swale  and  the 
river  the  grade  is  an  inch  and  a half  in  100  feet. 

During  the  spring  freshets  the  whole  of  the  plaintiff’s  land 
from  the  river  to  the  high  land  beyond  the  swale  is  flooded  to  a 
depth  of  two  feet  or  more.  First,  the  water  backs  from  the  river 
into  the  “big  swale.”  There  is  a flow  also  from  the  east,  across 
lot  6 — east  of  the  plaintiff’s  land  the  river  bends  to  the  north — 
and  before  any  water  overflows  the  north  bank  of  the  river  at 
the  bridge,  half  or  two-thirds  of  the  plaintiff’s  flat  land  is  flooded, 
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but,  according  to  the  plaintiff’s  evidence,  the  land  that  is  affected 
by  the  current  compained  of  is  not  flooded  until  that  current 
strikes  it.  The  plaintiff  and  his  witnesses  say  that  when  the 
water  overflows  the  bank,  at  the  bridge,  it  is  forced  to  the  north 
by  the  graded  approach,  and,  after  crossing  the  “ forced  ” road, 
flows  swiftly  to  the  east  and  to  the  north;  that  the  current  is  so 
swift  that  it  has  torn  up  and  carried  easterly  the  wire  fence  which 
the  plaintiff  maintains  along  the  north  edge  of  the  “ forced” 
road;  that  it  would  do  so  every  spring,  if  he  did  not  take  the 
precaution  of  removing  the  fence  in  advance.  There  is  also 
evidence  that  gravel,  etc.,  are  carried  east  across  the  side-road. 
It  is  said  that  the  current  from  west  to  east  persists  only  until 
“ such  time  as  the  water  all  gets  on  a level  with  the  water  in  the 
river.”  After  that,  of  course,  the  flow  is  a more  leisurely  flow 
from  east  to  west.  But  while  the  flow  to  the  east  continues  it 
digs  and  cuts  up  the  land  "for  rods  each  way”  from  where  it 
sf  breaks  opposite  the  embankment  ” — that  “ it  digs  it  in  holes.” 
And  this  piece  of  land,  the  plaintiff  says,  is  as  high  a piece  as  he 
has  on  the  flats. 

Upon  the  whole  of  the  evidence,  there  seems  to  be  no  escape 
from  a finding  that  there  is  a'  current  from  west  to  east  which  is 
visible  at  a point  a little  north  of  the  north  end  of  the  approach 
to  the  bridge;  and  that  that  current  would  carry  away  the  fence 
if  the  plaintiff  did  not  forestall  it,  and  that  it  probably  has  a 
more  injurious  effect  upon  the  land  than  mere  flooding  would 
have.  The  defendants  say,  however,  that  it  is  not  the  bridge  or 
the  embankment  that  causes  the  current,  but  that  any  flow  that 
there  is  from  west  to  east  must  begin  at  the  point  where  the  water 
from  the  river  enters  the  "swale.”  They  say  that,  if  there  was 
nothing  to  push  it  to  the  east,  all  the  water  that  flows  around 
or  over  the  approach  to  the  bridge  would  flow  to  the  west,  fol- 
lowing the  slope  of  the  land,  and  that  the  push  must  come  from 
the  water  that  is  flowing  to  the  east  from  the  swale.  The 
evidence  of  the  engineers  as  to  this  need  not  be  discussed  at 
length;  it  suffices  to  say  that  a careful  consideration  of  it  has 
convinced  me  that  their  theory  is  sound.  But  the  fact  seems  to 
me  to  remain  that,  if  there  was  no  embankment,  the  water  that 
leaves  the  river  just  above  the  bridge  would  not  join  the  water 
flowing  from  the  west  at  the  point  at  which  it  now  joins  it;  and 
that,  whatever  else  there  might  be,  there  would  not  be,  at  the 
place  mentioned,  the  eddy  or  current  of  which  the  plaintiff  com- 
plains and  which  seems  to  do  him  some  harm. 

I am  unable  to  concur  in  the  opinion  that  the  damage  of 
which  the  plaintiff  complains  was  caused  by  negligence.  It  seems 
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to  be  true  that  the  defendants  did  not  take  the  advice  of  engineers 
as  to  the  kind  of  bridge  or  approach  that  they  onght  to  construct, 
and  it  may  be  that  it  was  negligent  for  them  to  proceed  without 
such  advice.  But  it  is  quite  clear  upon  the  evidence  that  no 
engineer  who  gave  evidence  on  either  side  would  have  anticipated 
any  such  damage  as  the  plaintiff  complains  of : some  engineers 
might  have  thought  that  the  quantity  of  water  that  would  be 
brought  on  to  the  plaintiff’s  land  would  be  greater  with  the  long 
embankment  than  with  the  short  one,  but  there  is  nothing  to 
suggest  that  any  engineer  would  have  expected  the  sudden  crea- 
tion of  a swift  current  from  west  to  east  or  would  have  done  any- 
thing to  guard  against  such  a danger.  Therefore  it  cannot  be 
said  that  the  omission  to  guard  against  that  danger  is  attributable 
to  the  failure  to  employ  an  engineer,  or  that  it  was  a negligent 
omission. 
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The  evidence  convinces  me  that  no  fault  can  be  found  with 
the  bridge.  I am  satisfied  that  it  is  not  a greater  obstruction  to 
the  water  than  was  the  one  which  it  replaced.  Its  spam,  it  is 
true,  is  only  115  feet,  whereas  the  bridge  which  it  replaced  had 
two  spans,  each  of  60  feet;  but  those  two  spans  were  separated 
by  a four-foot  pier,  and  that  pier,  in  the  middle  of  the  river, 
where  the  stream  is  rapid,  presented  an  obstruction,  due  to  the 
outward  thrust  of  the  water,  which,  according  to  the  evidence, 
materially  diminished  the  apparent  water-way  of  120  feet.  And* 
as  the  only  complaint  that  is  made  of  the  present  bridge  is  that 
it  is  a greater  obstruction  than  the  former  one  was,  the  plaintiff’s 
claim  must,  in  my  opinion,  fail,  in  so  far  as  it  depends  upon  any 
criticism  of  the  bridge  proper.  But,  although  the  bridge,  as  a 
bridge,  is  in  my  opinion  unobjectionable,  and  although  but  for 
the  rise  of  the  water  at  the  junction  of  the  river  and  the  “ swale 99 
there  would,  as  I think,  be  no  rapid  current  flowing  from  west 
to  east,  and  although  I think  that  the  defendants  cannot  be 
charged  with  negligence  in  creating  that  rapid  current,  I have 
reached  the  conclusion  that,  for  the  reason  now  to  be  stated,  the 
learned  trial  Jfudge’s  decision  that  the  defendants  are  liable  to 
the  plaintiff  in  damages  must  be  upheld. 

It  may  be  assumed  that  the  river  would  overflow  its  north 
bank  at  a point  a little  above  the  site  of  the  bridge  even  if  there 
were  no  bridge  and  no  embankment  such  as  that  upon  which  the 
road  is  carried  up  to  the  bridge.  But  it  cannot  be  assumed  that 
if  there  was  no  embankment  the  water,  after  overflowing  the  bank 
of  the  river,  would  flow  as  far  north  as  the  place  where  it  now 
meets  the  water  coming  from  the  swale  below.  That  place  would 
be  covered,  at  some  stage  of  the  flood,  by  water  coming  from  the 
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swale  or  from  the  other  side  of  the  side-road,  or  from  both  direc- 
tions; but  in  all  probability  it  wonld  be  covered  gradually:  there 
is  nothing  in  the  evidence  which  indicates  that,  without  a meeting 
of  the  water  from  the  swale  with  the  water  flowing  north  along 
the  east  side  of  the  embankment,  there  would  be  that  appearance 
of  “ angry”  water  of  which  the  witnesses  speak,  and  it  is  the 
angry  water — the  swift  current — -which,  in  the  opinion  of  the 
plaintiff  and  his  witnesses,  does  the  harm.  Of  course,  it  is  pos- 
sible that  without  the  embankment  some  other  current  would  have 
been  formed  by  the  meeting,  at  another  point,  of  the  water  leaving 
the  river  above  the  site  of  the  bridge  and  the  water  coming  east 
from  the  swale;  and  it  is  possible  that  while  the  bridge  built  in 
1896  was  in  place  there  were  currents  similar  to  the  one  now  com- 
plained of,  but  differently  located.  But  the  plaintiff  says  that 
before  the  erection  of  the  present  bridge  he  did  not  suffer  the 
damage  of  which  he  now  complains ; and  it  seems  to  me  that,  upon 
the  evidence,  the  most  reasonable  finding  is  that  that  damage  would 
not  have  been  sustained  if  there  had  not  been,  in  1909,  the  exten- 
sion of  the  embankment. 

For  damage  caused  by  the  embankment  the  defendants,  in  my 
opinion,  are  liable  in  an  action,  even  if  there  was  no  negligence  on 
their  part.  They  had  authority,  but  were  not  bound,  to  erect 
the  bridge.  Having  authority  to  erect  the  bridge,  they  had 
authority  to  build  the  requisite  approach,  but  they  had  no  express 
authority  to  build  a solid  approach  at  that  particular  point; 
having  selected  that  place  for  the  site  of  the  bridge,  and  having 
built  a bridge  which  had  to  be  reached  by  a sloping  approach, 
they  could  have  built,  instead  of  an  embankment,  a trestle,  which 
would  have  offered  comparatively  little  obstruction  to  the  water. 
Therefore  I think  that  for  the  reasons  fully  stated  by  Mr.  Justice 
Middleton  in  Guelpli  Worsted  Spinning  Co.  v.  City  of  Guelph , 
.30  O.L.R,  466,  they  are  liable.  The  plaintiff  proves  that  the  de- 
fendants are  forcing  water  to  flow  across  his  land  and  are  thereby 
causing  damage.  Primd  facie , therefore,  he  has  an  action  for 
the  trespass.  The  defendants  do  not  attempt  to  shew  that 
the  damage  is  a necessary  result  of  the  exercise  of  their  statutory 
powers;  therefore,  they  do  not  shew  that  the  plaintiff's  primd 
facie  right  of  action  is  taken  away.  This  reasoning  seems  to  be 
supported  by  the  judgment  in  Chadwick  v.  City  of  Toronto  (1914), 
32  O.L.R.  Ill,  and  it  is  not  in  conflict  with  anything  that  was 
decided  by  the  Supreme  Court  of  Canada  in  City  of  Toronto  v. 
J.  F.  Brown  Co.  (1917),  55  Can.  S.C.R.  153.  In  the  Brown  case 
the  major  part  of  the  claim  was  in  respect  of  damage  which  neces- 
sarily resulted  from  the  exercise  by  the  city  of  a statutory  power, 
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but  there  was  also  a claim  for  a relatively  small  amount  in  respect 
of  damage  alleged  to  have  been  caused  by  the  improper  construc- 
tion of  the  lavatory.  In  the  Divisional  Court  there  had  been  a 
difference  of  opinion  as  to  whether  this  minor  claim  had  been 
within  the  jurisdiction  of  the  arbitrator,  as  well  as  upon  the 
question  as  to  the  major  claim.  The  opinion  of  the  majority  of 
the  Judges  in  the  Supreme  Court  of  Canada  was,  that  the  claim, 
as  a whole,  was  properly  the  subject  of  a reference  to  arbitration. 
The  only  references  to  the  claim  in  respect  of  the  faulty  construc- 
tion are  the  following:  (1)  Mr.  Justice  Davies,  who  dissented  from 
the  judgment  pronounced  by  the  Court  upon  the  claim  as  a whole, 
expresses,  on  p.  162,  his  view  that  the  minor  claim  was  the 
subject-matter  of  an  action;  (2)  Mr.  Justice  Idington  said 
(p.  177)  that  he  could  not  see  clear  evidence  of  negligence;  that 
it  did  not  seem  that  the  case  was  fought  out  on  that  line  before 
the  arbitrator — that  the  claim  mentioned  was  separated  from  the 
total  merely  upon  the  point  being  taken  accidentally  in  argu- 
ment; and  (3)  Mr.  Justice  Anglin  said  (p.  206)  that  he  found 
no  evidence  of  any  negligence  in  the  planning  or  construction  of 
the  works,  such  as  would  be  an  abuse  of  the  statutory  powers  or 
without  the  protection  they  afford ; that  it  might  be  that  additional 
works  would  have  prevented  the  seepage  that  was  complained 
of;  that  the  failure  to  undertake  such  additional  works  did  not 
render  the  municipality  liable  to  an  action ; that  the  injury  caused 
by  the  seepage  seemed  to  have  “ necessarily  resulted”  from  the 
exercise  of  the  statutory  powers;  that  upon  this  branch  of  the 
case  he  agreed  with  the  views  expressed  by  Mr.  Justice  Masten  in 
the  Court  below  (Re  J.  F.  Brown  Co.  Limited  and  City  of 
Toronto  (1916),  36  O.L.R.  189,  231).  From  these  references 
I think  it  appears  that  the  Court  did  not  decide  that  an  action 
will  not  lie  where  the  municipality  (whether  <tf  negligently  ” or 
not)  exercises  its  powers  in  such  a way  as  to  cause  damage  that 
would  have  been  avoided  by  the  adoption  of  another  course 
open  to  it  and  equally  effective  to  accomplish  the  desired  purpose; 
and  so  I do  not  think  that  there  is  anything  in  the  Brown  case 
that  indicates  that  the  Guelph  case  ought  not  to  be  followed  in 
the  present  instance. 

In  my  opinion,  there  is  no  conflict  between  the  Guelph  case 
and  the  Chadwick  case,  on  the  one  hand,  and  Corporation  of 
Raleigh  v.  Williams , [1893]  A.C.  540,  Colac  Corporation  v. 
Summer-field,  [1893]  A.C.  187,  and  Fast  Fremantle  Corporation 
v.  Annois,  [1902]  A.C.  213,  to  which  my  brother  Masten  refers, 
on  the  other. 

The  decision  in  the  Raleigh  case  was  based  in  part  upon  the 
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fact  that  sec.  591  of  the  Municipal  Act  of  1887  (R.S.O.  1887, 
ch.  184)  enacted  that  if  any  dispute  arose  “ as  to  damages  alleged 
to  have  been  done  to  the  property  ” of  a claimant  “ in  the  con- 
struction of  drainage  works,  or  consequent  thereon,”  the  com- 
plainant might  refer  the  matter  to  arbitration,  as  provided  in  the 
Act,  and  the  award  should  be  binding  upon  all  parties.  The 
damage  complained  of  was  “consequent  upon”  the  construction 
of  a drain,  and,  therefore,  by  the  very  words  of  the  Act,  it  was  a 
case  for  arbitration.  Moreover,  the  defendants  had  simply 
executed  the  work  described  in  the  report  of  an  engineer,  appointed 
under  the  Act  for  the  purpose;  so  that  (to  adapt  the  language 
of  Middleton,  J.,  in  the  Guelph  case,  30  OjL.R.  at  p.  474)  they 
had  done  the  very  thing  authorised,  and,  that  thing  necessarily 
causing  the  damage  complained  of,  the  landowner  had  no  cause 
of  action — his  only  remedy  was  the  remedy  given  by  the  statute. 
This,  I think,  is  what  the  Raleigh  case  decides:  see  [1893]  A.C. 
at  p.  550,  where  Lord  Macnaghten  states  the  matter  thus:  “If 

..  . . acting  in  good  faith,  they”  (the  council)  “accept  the 
engineer’s  plan  and  carry  it  out,  persons  whose  property  may  be 
injuriously  affected  by  the  construction  of  the  drainage  work 
must  seek  their  remedy  in  the  manner  prescribed  by  the  statute.” 

The  East  Fremantle  case  is  to  the  same  effect.  The  defend- 
ants so  lowered  a road  in  front  of  the  plaintiff’s  house  as  to  leave 
the  house  on  the  edge  of  a cutting  with  a drop  of  some  6 or  8 feet 
to  the  road.  In  altering  the  grade  the  defendants  were  acting 
in  the  exercise  of  their  statutory  power,  and  what  they  did  was 
done  in  a proper  manner;  the  statute  gave  no  right  to  compensa- 
tion ; and,  as  there  was  no  right  of  action,  the  plaintiff  was  without 
redress. 

The  Colac  case  arose  under  a section  of  a statute  which  en- 
acted that  the  municipal  authority  might  make  ditches,  etc.,  and 
keep  them  open,  and  should  “ make  compensation  to  the  owners 
and  occupiers  of  any  lands  for  any  damage  which  they  (might) 
sustain  through  the  exercise  of  any  of  the  powers  conferred  by” 
the  section.  What  was  decided,  as  regards  the  matter  now  under 
discussion,  was,  that,  what  was  done  having  been  done  in  the 
exercise  of  the  powers  conferred  by  the  section,  negligence  was, 
in  any  question  of  compensation,  immaterial,  and  could  not  affect 
the  extent  of  the  liability,  which  was  for  all  damage  resulting 
from  the  construction  or  maintenance  of  the  works. 

Mr.  Garrow  points  out  that  the  defendants  had  power  to  alter 
the  grade  of  their  highway,  and  that,  while  they  would  have  had 
to  make  compensation  for  any  damages  resulting  from  the  exercise 
of  that  power  (if  claimed  and  ascertained  in  the  manner  and 
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within  the  time  prescribed  by  the  Municipal  Act),  they  are  not, 
in  the  absence  of  neg'ligence,  liable  to  an  action  for  such  damages. 
But  the  answer  to  that  is,  I think,  that,  while  the  construction 
of  the  embankment  was,  in  one  sense,  an  alteration  of  the  grade 
of  the  highway,  really  and  substantially  the  iron  work,  the  stone- 
work, and  the  graded  approach  are  all  component  parts  of  the 
one  thing,  and  the  authority  for  the  construction  of  any  one  of 
those  parts  must  fairly  be  sought  in  the  statutory  provisions  appli- 
cable to  bridges  rather  than  in  those  applicable  to  roads.  There- 
fore, in  my  opinion,  the  law  to  be  applied  is  the  law  discussed  in 
the  Guelph  case;  and,  endeavouring  to  apply  that  law,  I find 
myself  forced  to  the  conclusion  that  the  plaintiffs  action  was  well- 
founded. 

One  fact  discussed  by  the  learned  trial  Judge  has  not  been 
mentioned,  namely,  that  a good  deal  of  drainage  work  has  been 
done  since  the  bridge  was  built,  some  6,000  acres  having  been 
added  to  the  area  artificially  drained  into  the  river  at  points 
above  the  plaintiffs  lands.  It  is  said  that  of  late  years,  partly, 
it  may  be  assumed,  as  a result  of  this  drainage  work,  the  floods  have 
reached  their-  height  sooner  and  have  been  of  shorter  duration 
than  formerly.  The  trial  Judge  seems  to  have  been  of  opinion 
that  the  condition  brought  about  by  the  drainage  works  contri- 
buted to  the  damage  done  to  the  plaintiff’s  lands,  and  that,  while 
the  plaintiff  could  not  have  foreseen  this  result,  and,  therefore, 
was  not  bound  to  seek  his  remedy  in  the  manner  provided  by  the 
Drainage  Act,  the  defendants  ought  to  have  foreseen  it  and  ought 
to  have  provided  a greater  water-way.  With  much  respect  for 
the  opinion  of  the  learned  Judge,  I differ  from  him  in  this.  It 
seems  to  me  that  if  the  plaintiff  could  not  foresee  the  result  at 
the  times  when  the  various  proceedings  were  being  taken,  the 
defendants  can  hardly  be  said  to  have  been  negligent  in  not  fore- 
seeing it  in  1909,  before  such  proceedings  were  mooted.  But,  as 
I have  said,  I do  not  think  that  the  plaintiff’s  right  to  recover  in 
this  action  depends  upon  negligence.  Moreover,  in  my  opinion 
the  evidence  does  not  make  it  clear  that  the  increased  flow  really 
contributed  to  the  result  complained  of;  it  may  have  done  so, 
but  it  cannot  be  said  that  the  fact  is  established.  Therefore,  it  is 
unnecessary  to  consider  what  the  legal  result  would  have  been  if  it 
had  been  shewn  that  the  embankment  would  not  have  caused 
damage  to  the  plaintiff  if  there  had  been  no  increased  flow. 

The  trial  Judge  assessed  the  damages  for  the  6 years  preceding 
the  issue  of  the  writ  at  $200.  The  plaintiff  estimated  the  cost 
of  moving  his  fence  6 times  at  $60,  which  seems  moderate.  The 
balance  was  for  injury  to,  and  loss  of  the  use  of,  the  land.  The 
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area  of  the  flats  flooded  is  some  20  acres.  Of  this,  half  or  more 
is  flooded  before  the  water  reaches  the  part  that  is  said  to  be 
affected  by  the  current.  Exactly  how  much  is  supposed  so  to  be 
affected  it  is  difficult  to  say  upon  the  evidence,  bnt  it  cannot  be 
more  than  10  acres.  There  is  a piece,  3 acres  in  extent,  forming 
part  of  the  20  acres,  that  is  said  to  be  worthless.  Whether  this 
is  part  of  the  area  injuriously  affected  by  the  current  does  not 
clearly  appear.  If  it  is,  the  compensation  ought  to  be  in  respect 
of  7 acres  only;  but,  taking  the  part  affected  as  being  10  acres, 
which  seems  to  be  the  plaintiff’s  estimate,  $23.33  (one-sixth  of 
$140)  would  probably  be,  on  the  evidence,  more  than  its  annual 
rental  value.  The  plaintiff  has  not  been  deprived  altogether  of 
the  use  of  the  land — he  has  used  it  as  pasture-land — and,  con- 
sidering that  the  land  has  not  been  ploughed  since  1881,  it  does 
not  look  as  if  he  had  lost  much  by  being  prevented  from  plough- 
ing it  during  the  past  six  years.  Small  as  the  sum  awarded  on 
this  head  is,  it  ought,  in  my  opinion,  to  be  reduced  by  at  least  $70. 

The  plaintiff  would,  apparently,  be  content  if  the  defendants, 
in  addition  to  paying  damages,  would  make  and  maintain  a cul- 
vert in  the  approach  to  the  bridge  on  the  site  of  the  culvert  that 
was  closed  in  1905,  and  would  raise  the  grade  of  the  west  part  of 
the  “forced”  road,  so  as  to  form  a kind  of  dyke,  and  I think 
the  trial  Judge  was  well  advised  to  give  the  defendants  the 
option  of  doing  what  the  plaintiff  suggested,  and  to  order  that 
no  injunction  should  issue  if  the  option  was  exercised.  I think, 
however,  that  the  injunction  to  be  granted  in  case  the  option  is 
not  exercised  should  not  be  quite  as  wide  as  the  one  provided  for 
in  the  judgment.  There  must  be  an  injunction  unless  the  works 
suggested  by  the  plaintiff  are  constructed  (or  unless  the  defend- 
ants acquire  the  lands  or  the  right  to  injure  them)  : otherwise 
the  plaintiff  would  have  to  bring  repeated  actions  for  damages, 
at  an  expense  out  of  all  proportion  to  the  amount  involved;  and 
the  injunction  must  be  one  that  can  be  enforced  without  the 
necessity  of  an  inquiry  to  ascertain  whether  there  has  been  a 
breach  of  it ; but  it  ought  not  to  go  beyond  what  is  the  plaintiff’s 
strict  right.  The  injunction  (or  mandatory  order)  provided  for 
by  the  judgment  is  against  maintaining  any  obstruction  whereby 
the  waters  of  the  stream  are  prevented  and  hindered  from  flowing 
through  and  away  from  the  plaintiff’s  land.  This  seems  to  be 
unsatisfactory  for  two  reasons:  first,  the  plaintiff  might  contend 
again,  as  he  has  contended  in  this  action,  that  the  bridge  itself  is 
such  an  obstruction;  and,  secondly,  the  embankment  built  in 
1895  obstructed  the  flow  to  some  extent.  The  injunction,  in  my 
opinion,  ought  to  be  against  maintaining  an  embankment  longer 
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or  higher  than  the  old  one.  The  plaintiff  says  that  the  old  one 
did  no  harm;  therefore,  apart  from  any  question  as  to  the  rights 
which  the  defendants  may  have  acquired  by  prescription  to  flood 
the  plaintiff’s  lands  to  the  extent  and  in  the  manner  in  which  they 
were  flooded  before  1909,  there  ought  to  be  no  injunction  against 
maintaining  an  embankment  of  the  length  and  height  of  the  one 
built  in  1895. 

I would  reduce  the  damages  to  $130,  and  would  vary  the  form 
of  the  judgment  in  the  way  indicated,  and  would  make  the  time 
limited  for  the  exercise  of  the  option  run  from  the  date  of  the 
order  of  this  Court,  and,  subject  to  these  changes  in  the  judgment 
appealed  from,  would  dismiss  the  appeal  with  costs. 

Orde,  J. : — The  main  ground  for  the  appeal  is  that  the  bridge 
and  its  approaches  having  been  built  under  statutory  authority, 
the  plaintiff’s  only  remedy  for  the  alleged  damage  to  his  lands 
was  by  way  of  compensation  under  the  provisions  of  the  Municipal 
Act,  upon  the  principle  laid  down  in  Corporation  of  Raleigh  v. 
Williams , [1893]  A.  C.  540.  I find  myself  quite  unable  to  agree 
with  that  contention.  The  judgment  of  Lord  Macnaghten  (who 
delivered  the  judgment  of  the  Judicial  Committee  in  the  Raleigh 
case)  in  the  later  case  oi  East  Fremantle  Corporation  v.  Annois, 
[1902]  A.C.  213,  makes  it  clear  that  when  a municipal  corporation 
seeks  to  justify  its  act  upon  statutory  authority  it  must  exercise 
its  power  in  a proper  manner. 

The  exhaustive  review  of  the  authorities  by  Mr.  Justice  Duff 
in  City  of  Toronto  v.  J.  F.  Brown  Co.,  55  Can.  S'.C.R.  153,  at 
p.  177  et  seq .,  shews  how  necessary  it  is,  in  applying  the  rule 
which  confines  the  remedy  for  damages  sustained  through  the 
exercise  by  a public  body  of  some  statutory  power  to  that  given 
by  the  statute  itself,  to  consider  the  express  language  of  the 
statute,  the  objects  to  be  attained,  and  the  manner  in  which  the 
statutory  power  is  attempted  to  be  exercised.  It  is  of  course 
dangerous  to  attempt  to  lay  down  any  comprehensive  and  sweeping 
principle,  applicable  to  all  cases,  to  be  deduced  from  the  authorities, 
but  it  seems  to  me,  speaking  broadly,  that,  unless  the  statute  in  ques- 
tion clearly  declares  otherwise,  the  limitation  of  the  remedy  to  that 
given  by  the  statute  itself  must  be  confined  to  those  cases  where 
the  injury  is  the  inevitable  result  of  the  exercise  of  the  statutory 
power;  and  that,  where  the  power  can  be  exercised  without 
causing  any  injury  or  damage,  the  case  does  not  come  within  the 
rule  at  all.  That  was  the  case  in  Chadwick  v.  City  of  Toronto, 
32  O.L.R.  111,  and  in  Guelph  Worsted  Spinning  Co.  v.  City  of 
Guelph,  30  O.L.R.  466. 
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If  in  the  present  case  there  had  been  no  bridge  prior  to  the 
erection  of  the  bridge  in  question,  difficulty  might  well  have 
arisen  in  determining  as  a matter  of  fact  whether  or  not  the 
exercise  by  the  township  corporation  of  their  clear  right  to  bridge 
the  stream  necessarily  damaged  the  plaintiff’s  lands.  If  that 
question  of  fact  were  determined  in  the  affirmative,  then  it  would 
be  a clear  case  for  arbitration  as  to  the  extent  of  the  damage 
under  the  Municipal  Act.  But  we  have  here  as  an  outstanding 
fact  that  for  years  a bridge  had  crossed  the  stream,  and  that  its 
approach  had'  been  so  constructed  as  to  provide  by  means  of  a cul- 
vert for  the  discharge  of  some  part  of  the  overflow  at  times  of 
flood,  and  that  no  damage,  or  at  all  events  not  the  damage  which  is 
now  complained  of,  had  been  caused  to  the  plaintiff  either  by  the 
bridge  or  its  approaches.  It  was  possible,  therefore,  when  the  ne- 
cessity for  rebuilding  the  bridge  arose,  for  the  defendants  to  have 
exercised  their  statutory  powers  in  such  a way  as  to  have  caused  no 
damage  to  the  plaintiff.  It  may  be  that  as  a matter  of  engineering 
the  present  bridge  and  its  approaches  are  a better  piece  of  work 
than  the  old  bridge;  but,  unless  it  could  be  established  that  the 
present  structure  (and  by  that  I include  the  approaches)  was  the 
only  one  reasonably  possible  in  order  to  carry  out  their  statutory 
powers,  I can  see  no  ground  for  distinguishing  this  case  from  the 
Chadwick  case.  The  defendants  have  gone  beyond  their  statutory 
powers,  and,  by  erecting  a structure  which  at  certain  states  of  flood 
so  diverts  the  flow  of  the  stream  as  to  cause  damage  to  the  plain- 
tiff’s lands,  have  been  guilty  of  an  actionable  wrong  entitling  him 
to  such  damages  as  he  may  suffer  from  time  to  time  as  long  as  the 
defendants  see  fit  to  keep  the  structure  in  its  present  form. 

I do  not  think  it  necessary  to  review  the  evidence  as  to  the 
injury  to  the  plaintiff.  He  has  proved  clearly  that  the  new  struc- 
ture causes  a damage  which  did  not  result  before.  I agree,  how- 
ever, with  my  brother  Rose  that  the  estimate  of  the  damages  made 
by  the  learned  trial  Judge  is  excessive  and  should  be<  reduced  to 
$130.  And  I likewise  concur  in  the  modification  of  the  man- 
datory injunction  suggested  by  my  brother  Rose.  With  these 
modifications  in  the  judgment  appealed  from,  the  appeal  should  be 
dismissed  with  costs. 

Masten,  J. The  claims  of  the  parties  as  they  appear  on  the 
record,  and  the  description  of  the  location  in  question,  are  set  forth 
in  the  judgments  of  my  brothers  Kelly  and  Rose  and  need  not  be 
here  repeated. 

I agree  with  the  view  of  my  brother  Rose  that  the  plaintiff’s 
complaint  is  confined  to  a claim  that  the  bridge,  or  embankment, 
erected  by  the  defendants  in  1909,  has  caused  a current  which  at 
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the  time  of  spring  floods  displaces  his  fence,  and  which  also  pre- 
vents him  from  cropping  his  land  and  thereby  restoring  it  to  full 
agricultural  value. 

The  plaintiff  did  not  at  the  time,  and  does  not  now,  complain 
of  any  damage  prior  to  the  erection  of  the  present  bridge  in  1909, 
though  the  culvert,  which  he  now  asks  to  have  re-opened,  was 
closed  in  1905  without  objection  from  him.  On  that  point  I refer 
to  his  statements  in  evidence : — 

“Q.  Just  wait,  before  we  go  into  that,  there  isn’t  any  question 
that  these  lands  of  yours,  and  the  lands  to  the  east  of  you,  have  al- 
ways been  flooded  during  high  water  ? A.  There  is  no  question  of 
that. 
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“Q.  You  are  not  complaining  of  that?  A.  Not  at  all.” 

“Q.  Originally,  before  the  erection  of  the  present  bridge,  were 
you  suffering  any  damage  from  that?  A.  No,  sir. 

“Q.  You  were  not  suffering  any  damage  from  high  water?  A. 
No,  sir.” 

“ Q.  Now  that  culvert  was  closed  up  when,  1905?  A.  1905. 

“Q.  You  knew  when  it  was  closed  up  of  course?  A.  Yes,  sir. 

“Q.  You  made  no  complaint  about  that?  A.  No,  sir,  I can’t 
say  that  I did. 

“Q.  You  never  did?  A.  Not  that  I remember  of. 

“Q.  You  would  remember  if  you  had  done  so?  A.  Likely.” 

“Q.  What  should  your  answer  have  been  to  this  question,  ‘'Has 
any  damage  been  done  at  all  worth  speaking  about  to  the  land 
above  the  bridge’?  A.  There  hasn’t  been  a great  damage  done; 
there  is  no  claim  made  for  any  great  damage. 

“Q.  What  should  your  answer  have  been  to  that  question,  do 
you  know  what  your  answer  was?  A.  No,  I don’t. 

“ Q.  c There  hasn’t  been  as  yet,’  was  your  answer — was  that 
true?  A.  Well,  leave  it  that  way. 

“Q.  There  hasn’t  been  as  yet  any  damage  to  the  land  above 
the  bridge — that  was  true?  A.  Yes. 

“Q.  It  is  true  now?  A.  Yes. 

“Q.  There  has  not  been?  A.  Not  worth  while  speaking  about.” 

I fail  to  find  any  evidence  that  the  current  and  eddy  now  com- 
plained of  existed  between  1905  and  1909. 

For  the  reasons  stated  by  him,  I agree  with  the  conclusion  of 
my  brother  Rose  that  the  present  bridge  is  not  in  itself  (apart  from 
the  approach)  a greater  obstruction  to  the  water  than  wasi  the  one 
which  it  replaced.  Also  for  the  reasons  stated  by  him,  I agree 
with  his  conclusion  that  the  damage  of  which  the  plaintiff  com- 
plains was  not  caused  by  negligence. 

In  considering  the  defences  put  forward  by  the  defendants,  the 
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following  facts,  in  addition  to  those  stated  by  my  brothers,  seem  to 
me  to  be  of  importance. 

The  flats,  of  which  the  plaintiff’s  lands  form  a portion,  lie  in 
a valley  on  the  right  hand  bank  of  the  Maitland  river,  in  the  form 
of  a semi-circle,  bounded  on  its  outer  circumference  by  banks  of 
considerable  height.  These  flats  begin  up  the  river  about  three- 
eighths  of  a mile  above  the  bridge  in  question  and  extend  to  a dis- 
tance of  300  or  400  feet  below  the  bridge.  At  the  height  of  the 
spring  floods  they  are  as  a rule  completely  covered  with  water  to 
a depth  of  from  one  to  three  feet. 

Three-eighths  of  a mile  up  the  river  and  above  the  bridge 
where  these  flats  begin,  a definite  flood  channel  branches  from  the 
river  and  is  said  to  carry  the  larger  portion  of  the  water  at  the 
time  of  spring  floods.  This  channel  follows  roughly  (as  a swale) 
the  highlands  which  encircle  the  flats  and  joins  the  river  proper 
some  300  feet  below  the  bridge.  Over  the  remainder  of  the  flats 
the  water  passes  in  Time  of  flood,  following  no  defined  channel. 

There  also  exists  below  the  bridge  a minor  swale  which  runs 
north-easterly  parallel  with  the  river  and  connects  with  the  large 
swale  above  described.  Its  upper  terminus  is  at  the  embankment 
or  approach  to  the  bridge.  Formerly  there  was  a culvert  leading 
into  this  swale  from  low  lands  lying  east  of  the  embankment.  The 
origin  of  these  low  lands  is  thus  stated  by  the  plaintiff  in  his  cross- 
examination  : — 

“Q.  This  portion  here  immediately  east  of  the  approach  to  the 
bridge  marked  low,  that  was  excavated  for  the  purpose  of  building 
the  embankment,  wasn’t  it  ? A.  I think  so.  As  far  as  I know  that 
was  taken  out  of  there  not  altogether  for  this  embankment.  There 
may  have  been  some  taken  out  for  a previous  embankment. 

“Q.  It  wasn’t  a natural  low  spot?  A.  No,  sir. 

“Q.  It  was  taken  for  the  approach?  A.  Yes,  sir.” 

The  location  of  these  low  lands  and  of  the  culvert  and  minor 
swale  appear  more  clearly  by  reference  to  exhibit  1 (a  plan). 

One  other  fact  requires  notice.  The  river  has,  at  the  bridge, 
well-defined  banks,  and  the  bridge,  which  has  one  span  of  115 
feet,  rests  on  abutments  built  on  the  banks  of  the  river  and  not  in- 
truding on  the  alveus  of  the  stream. 

It  thus  appears  that  the  natural  channel  of  the  river  proper 
has  not  been  encroached  upon.  It  is  not  suggested  that  the  flood 
channel,  known  as  the  large  swale,  has  been  affected.  The  channel, 
consisting  of  low  ground  culvert  and  minor  swale,  was  an  artificial 
channel,  not  a natural  watercourse,  and  has  not  been  in  operation 
since  1905,  when  the  culvert  was  filled  up,  and  not  restored  when 
the  bridge  was  rebuilt  in  1909.  It  follows  that  there  is  no  inter- 


LIY.] 


ONTARIO  LAW  REPORTS. 


381 


ference  with  the  natural  flow  of  the  waters  in  the  alveus  of  the 
river  nor  any  interference  with  any  defined  flood-channel.  If  there 
has  been  any  interference  it  has  been  with  vagrant  flood-water. 

The  trial  Judge  has  found  that  the  injury  to  the  plaintiffs  land 
is  caused  by  a bridge  and  embankment  constructed  by  the  defen- 
dant corporation  in  1909.  It  seems  clear  that  the  up-stream  cur- 
rent here  complained  of  did  not  exist  in  any  injurious  degree  prior 
to  the  construction  of  the  bridge  and  approach  in  1909,  and  that  it 
does  exist  now.  That  being  so,  after  a careful  perusal  of  the 
evidence,  I find  no  sufficient  ground  for  reversing  the  trial  Judge 
in  finding  that  an  injurious  affection  of  the  plaintiffs  lands  is 
caused  by  the  existence  of  the  bridge  and  embankment  constructed 
by  the  defendant  corporation  in  1909. 

I have  already  stated  my  view  that  the  plaintiff  cannot  main- 
tain a claim  based  on  negligence  of  the  defendants  in  constructing 
the  bridge,  and  have  pointed  out  that  the  abutments  of  the  bridge 
are  built  on  the  banks  of  the  river  and  do  not  intrude  on  its  bed. 

My  opinion  from  the  evidence  is,  that  the  bridge  proper  and 
its  abutments  do  not  create  any  greater  obstruction  to  the  flow  of 
the  water  in  the  alveus  of  the  river  than  the  bridge  which  it  re- 
placed and  which  the  plaintiff  admits  in  his  evidence  was  not  in- 
jurious to  him. 

As  to  the  effect  of  the  embankment,  it  was  said  by  one  of  the 
early  sages  of  our  law,  in  discussing  fraudulent  intent,  “that  the 
very  Devyl  himself  cannot  know  what  is  in  the  mind  of  man,”  and 
an  analogous  remark  might  well  be  applied  to  the  creeks  and 
rivers  of  Ontario  at  the  time  of  spring  floods,  for  it  is  impossible 
for  any  one  not  endowed  with  omniscience  to  prognosticate  their 
vagarious  course  when  choked  with  ice  at  such  a time,  or  to  fore- 
see the  resultant  of  the  combined  action  of  ice  and  flood-water,  or 
to  tell  what  currents  and  eddies  will  be  created. 

After  a careful  perusal  of  the  evidence,  I am  unable  to  form 
any  satisfactory  opinion  as  to  exactly  how  the  eddy  and  current 
here  complained  of  are  formed.  For  that  reason,  and  for  the 
reasons  which  have  been  very  clearly  stated  by  my  brother  Rose,  I 
think  that  the  evidence  demonstrates  that  no  engineer  would,  or 
could,  in  1909,  have  forecast  that  the  works  as  constructed  at  that 
time  would  create  an  eddy  and  current,  up-stream,  from  west  to 
east,  of  such  strength  as  to  sweep  away  the  plaintiff’s  fence  and  carry 
away  the  soil  if  the  sod  was  ploughed  up,  or  indeed  that  any  such 
eddy  or  current  would  be  formed.  I agree  with  the  conclusions  of 
Rose,  J.,  that  for  this  reason  the  plaintiff  has  failed  to  establish 
that  he  has  been  injuriously  affected  by  the  failure  of  the  defen- 
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dant  corporation  to  consult  or  employ  an  engineer  when  construct- 
ing the  bridge  and  embankment. 

It  may  be  that  it  was  the  duty  of  the  def  endants  to  employ  an 
engineer  when  constructing  the  bridge  in  question.  If  so,  it  is 
plain  that  the  council  did  not  fulfil  its  duty  in  that  regard,  but 
the  injury  suffered  by  the  plaintiff  did  not  result  from  that  breach 
of  duty,  for  no  engineer  could  have  forecast  the  result  which  has 
arrived.  I would  therefore  reverse  the  finding  of  fact  of  the  trial 
Judge  that  the  plaintiff  has  been  injured  through  the  negligence 
of  the  defendant  corporation.  But,  in  the  second  place,  even  if 
there  was  negligence  in  construction,  giving  the  plaintiff  a right 
of  action,  in  1909,  it  is  outlawed,  and  no  action  founded  on  it  can 
be  brought  in  1921. 

It  seems  to  me  that  the  plaintiff’s  claim  must  be  founded,  not 
on  negligence  in  construction,  but  on  the  circumstance  that  at  a 
date  6 years  prior  to  the  issue  of  the  writ,  that  is,  on 'the  5th  No- 
vember, 1913,  and  thenceforward,  the  defendant  corporation  main- 
tained on  their  highway  a bridge  and  embankment  whereby  they 
interfered  with  the  natural  flow  of  the  flood-waters  of  the  Maitland 
river,  and  created  on  the  lands  of  the  plaintiff  an  unnatural  eddy 
and  current  which  injuriously  affected  him. 

The  present  action  is  an  action  of  nuisance,  not  trespass,  for 
the  complaint  is  that  the  defendants  are  so  using  their  own  land  as 
to  injure  their  neighbour’s  land:  Reynolds  v.  Clarice  (1725),  1 
Stra.  634;  Haward  v.  Bankes  (1760),  2 Burr.  1113;  and  see  the 
observations  of  Vaughan  Williams,  L.J.,  in  Kine  v.  Jolly , f 19051 
1 Ch.  480,  at  p.  487. 

But,  while  the  only  act  done  by  the  defendants  was  to  build 
the  bridge  and  approach  in  1909,  yet  the  Statute  of  Limitations 
runs  from  the  date  of  the  damage,  not  from  the  date  of  the  build- 
ing of  the  bridge,  and  where  there  has  been  a continuance  of  the 
damage  a fresh  cause  of  action  arises  from  time  to  time  as  often  as 
damage  is  caused:  Whitehouse  v.  Fellowes  (1861),  10  C.B.N.S. 
765  ; D every  v.  Grand  Canal  Co.  (1875),  Ir.R.  9 C.L.  194.  Such 
an  action  is  not  founded  on  negligence  but  depends  on  the  doctrine 
of  Rylands  v.  Fletcher , as  applied  and  exemplified  in  the  case  of 
Hurdman  v.  North  Eastern  Railway  Co.  (1878),  3 €.P.D.  168.  In 
the  Hurdman  case  the  surface  of  the  defendants’  land  had  been 
raised  by  earth  and  rubbish  placed  so  that  there  was  an  artificial 
mound  thereon,  and  in  consequence  rain-water  falling  on  the  de- 
fendants’ land  made  its  way  through  the  defendants’  wall  into  the 
adjoining  house  and  caused  substantial  damage.  The  defendants 
were  held  liable.  Cotton,  L.J.,  at  p.  173,  says:  “If  any  one  by 
artificial  erection  on  his  own  land  causes  water,  even  though  arising 
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from  natural  rain-fall  only,  to  pass  into  liis  neighbour’s  land,  and 
thns  substantially  to  interfere  with  his  enjoyment,  he  will  be  liable 
to  an  action  at  the  suit  of  him  who  is  so  injured.” 

In  regard  to  water,  where  the  risk  to  others  is  due  simply  .to 
the  fact  of  the  artificial  storage  or  other  treatment  of  the  water, 
the  duty  upon  the  occupier  is  absolute,  and  no  proof  of  negligence 
is  required  if  the  water  escapes  and  damage  ensues : Ry lands  v. 
Fletcher  (1868),  L.R.  3 H.L.  330.  Where  this  is  not  the  case,  and 
the  risk  is  due  to  some  extraneous  fact  or  circumstance  (e.g.,  the 
flooding  by  the  river),  liability  ensues  only  upon  proof  that  such 
fact  or  circumstance  was  due  to  some  wrongful  act  or  omission  on 
the  part  of  the  defendant:  Nichols  v.  Marsland  (1876),  2 Ex.  D. 
1;  Fletcher  v.  Smith  (1877),  2 App.  Cas.  781. 

The  real  point  to  be  determined  is,  whether  the  rule  in  Rylands 
v.  Fletcher  is  to  be  applied  in  the  circumstances  of  the  present 
case,  and  in  that  aspect  grave  difficulties  appear  to  me  to  present 
themselves.  In  the  first  place,  I think  that  the  present  case  falls 
within  the  principle  of  the  decision  of  the  Privy  Council  in  Gerrard 
v.  Crowe / [1921]  1 A.C.  395,  viz.,  that  in  case  of  threatened  floods 
the  owner  of  the  lands  threatened  may  take  all  reasonable  steps  for 
the  protection  of  his  property  against  the  threatened  flood  without 
being  responsible  for  the  consequences,  although  his  neighbour  may 
be  injured  by  it.  In  Gerrard  v.  Crowe , the  Privy  Council  said 
(p.  397) 

“The  general  rule  as  to  the  rights  of  an  owner  of  land  on  or 
near  a river  to  protect  himself  from  floods  is  well  settled.  In  Far- 
quharson  v.  Ffwquharson  (1741),  Mor.  12779,  3 Bli.  N.R.  414, 
421,  the  rule  was  stated  as  follows  : ‘It  was  found  lawful  for  one  to 
build  a fence  upon  his  own  ground  by  the  side  of  the  river  to  pre- 
vent damage  to  his  ground  by  the  overflow  of  the  river,  though 
thereby  damage  should  happen  to  his  neighbour  by  throwing  the 
whole  overflow  in  time  of  flood  upon  his  ground ; but  it  was  found 
not  lawful  to  use  any  operation  in  the  alveus/  ” 

The  Board  next  refers  to  the  words  of  Lord  Tenterden  in  Rex 
v.  Commissioners  of  Sewers  for  Pagham  (1828),  8 B.  & C.  355, 
360,  and  to  the  modern  cases.  The  judgment  then  discusses  the 
cases  cited  by  the  appellant  in  support  of  the  proposition  that  the 
right  of  a landowner  to  protect  himself  against  floods  cannot  be 
exercised  if  as  a consequence  of  his  operations  more  water  flows  on 
to  his  neighbour’s  land  whereby  damage  is  caused,  and  concludes 
thus  (p.  400)  : — 

“Possibly  the  dicta  relied  upon  mean  no  more  than  this,  that 
a landowner  in  protecting  his  land  from  the  common  enemy  must 
use  reasonable  care  and  skill  and  must  not  do  more  than  is  reason- 
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ably  necessary  for  that  purpose;  but,  however  that  may  be,  they 
cannot  be  held  to  derogate  from  the  express  decisions  above  re- 
ferred to.  In  their  Lordships’  opinion,  therefore,  this  contention 
fails.” 

In  the  present  case  it  is  in  evidence  that  the  bridge  was  con- 
structed Sy2  feet  higher  than  the  old  bridge,  and  this  necessitated 
an  increase  in  the  length  of  the  approach  from  60  to  120  feet, 
thereby,  as  alleged,  creating  the  injurious  affection  complained  of. 
I do  not  find  the  object  of  this  change  expressly  stated  in  the  evi- 
dence. It  seems  to  be  inferentially  established  by  the  plans  and  by 
the  implications  of  the  evidence  that  this  increased  expenditure 
was  necessary,  first,  to  give  increased  space  in  the  alveus  of  the 
river  for  the  flow  of  the  stream  so  that  no  jam  of  ice  or  floating 
material  against  the  floor  of  the  bridge  pould  occur,  and  second, 
principally  for  the  security  of  the\  bridge  -itself. 

The  result  is  that  6 years  before  the  institution  of  this  action 
the  defendant  corporation  were  maintaining  a bridge  and  embank- 
ment the  construction  of  which  was  designed  to  guard  against 
damage  to  its  structure  through  spring  floods.  The  failure  to  con- 
struct a culvert  under  and  through  the  embankment  was  not,  I 
think,  under  the  circumstances,  a wrongful  act  or  omission.  It 
therefore  comes  within  the  principle  exemplified  by  Cerrard  v. 
Crowe , so  that,  even  if  the  defendant  were  a private  person,  and 
not  a municipal  corporation  acting  under  statutory  authority,  the 
plaintiff’s  action  would  not  lie. 

The  second  difficulty  in  the  way  of  the  plaintiff  is  that  the  rule 
in  Rylands  v.  Fletcher  does  not  apply  where  the  defendant  is  act- 
ing under  statutory  authority,  and  if  compensation  is  provided  by 
the  statute  that  is  his  only  remedy. 

The  construction  by  the  township  corporation  of  the  bridge  and 
its  approaches  was  under  the  authority  of  the  Ontario  Municipal 
Act  as  it  stood  in  1909,  and  in  consequence  the  defendants  are  not 
liable  to  the  plaintiff  except  to  the  extent  and  in  the  manner  and 
subject  to  the  limitations  regarding  compensation  provided  in  that 
Act;  unless  indeed  the  defendants  were  guilty  of  acting  in  excess 
of  their  statutory  powers  or  in  the  exercise  of  such  powers  pro- 
ceeded negligently  or  in  a wanton  or  unreasonable  manner.  In 
constructing  the  bridge  and  embankment,  I think  the  defendants 
were  not  acting  in  excess  of  their  statutory  powers. 

The  Act  then  in  force  was  the  Consolidated  Municipal  Act  of 
1903,  and  amendments  thereto,  down  to  1909.  Section  606,  sub- 
sec.  1,  of  that  Act  provides  as  follows : — 

“Every  public  road,  street,  bridge  and  highway  shall  be  kept  in 
repair  by  the  corporation,  and  on  default  of  the  corporation  so  to 
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keep  in  repair,  the  corporation,  besides  being  subject  to  any  pun- 
ishment provided  by  law,  shall  be  civilly  responsible  for  all  dam- 
ages sustained  by  any  person  by  reason  of  such  default,  but  the 
action  must  be  brought  within  three  months  after  the  damages 
have  been  sustained.” 

The  authority  under  which  the  bridge  in  question  was  rebuilt 
is  to  be  found  in  sec.  637  of  the  above  Act.  That  section  reads  as 
follows : — 

“The  council  of  every  county,  township,  city,  town  and  village 
may  pass  by-laws — 

“For  opening,  making,  preserving,  improving,  repairing,  wid- 
ening, altering,  diverting,  leasing,  selling,  or  stopping  up  roads, 
streets,  squares,  alleys,  lanes,  bridges,  or  other  public  communica- 
tions wholly  within  the  jurisdiction  of  the  council.” 

Section  325  of  the  same  Act  provides  that  the  powers  of  the 
council  shall  be  exercised  by  by-law  unless  otherwise  authorised  or 
provided  for. 

Now,  while  it  is  true  that  the  defendants  did  not  prove  that 
any  by-law  was  passed  for  the  construction  of  the  work  in  ques- 
tion, yet  the  defendants  do  prove  the  contract  for  the  construction 
of  the  bridge  and  approach  in  question,  signed  by  the  then  reeve 
and  supported  by  a certain  resolution  of  the  council  passed  on  the 
10th  May,  1909;  and  sec.  468  of  the  Consolidated  Municipal  Act 
of  1903  provides  as  follows: — 

“In  case  a by-law,  order  or  resolution  is  illegal,  in  whole  or  in 
part,  and  in  case  anything  has  been  done  under  it  which,  by  reason 
of  such  illegality,  gives  any  person  a right  of  action,  no  such  action 
shall  be  brought  until  one  month  has  elapsed  after  the  by-law,  order 
Gj  resolution  has  been  quashed  or  repealed,  nor  until  one  month’s 
notice  in  writing  of  the  intention  to  bring  the  action  has  been 
given  to  the  corporation:  and  every  such  action  shall  be  brought 
against  the  corporation  alone,  and  not  against  any  person  acting 
under  the  by-law,  order  or  resolution.” 

Though  the  action  of  the  council  in  constructing  the  bridge  and 
the  approach  without  a by-law  may  have  been  irregular,  yet  the 
work  has  been  adopted,  paid  for,  and  for  14  years  used  as  a part  of 
the  township’s  highway,  and  the  resolution  under  which  it  was 
done  has  not  been  quashed  and  cannot  now  be  quashed.  Section 
468,  above  quoted,  therefore  applies  and  cures  any  irregularity, 
with  the  result  that  the  bridge  and  embankment  must,  in  the  pres- 
ent action,  be  taken  to  have  been  regularly  and  legally  constructed 
under  the  authority  of  the  statute:  Connor  v.  Middagli  (1889),  16 
A.R.  356. 
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Then  did  the  defendant  corporation,  when  constructing  this 
bridge  in  1909,  act  in  excess  of  their  statutory  powers  by  proceed- 
ing oppressively,  negligently,  or  unreasonably?  The  only  com- 
plaint established  by  the  evidence  is,  in  my  opinion,  that  they  did 
not  construct  a culvert  through  and  under  the  embankment,  so  as  to 
make  a connection  with  a certain  swale  below  the  embankment, 
and  thus  lessen  the  flood  above.  This  culvert  had  at  one  time 
existed,  but  had  been  blocked  up  for  4 or  5 years  without  apparent 
injury  and  without  complaint  from  the  plaintiff.  Similar  ques- 
tions have  arisen  in  numerous  cases  and  under  varying  conditions 
and  different  statutes.  The  decisions  do  not  appear  to  me  to  be 
entirely  consistent,  and  I therefore  venture  to  discuss  some  of  those 
that  appear  to  me  to  be  most  relevant  to  the  facts  of  the  present 
case. 

In  Jones  v.  Stanstead  etc.  B.  R.  Co.  (1872),  L.R.  4 P.C.  98,  Sir 
Montague  E.  Smith  said  (p.  115)  : — 

“The  claim  for  damages  in  an  action  in  this  form  assumes  that 
the  acts  in  respect  of  which  they  are  claimed  are  unlawful ; whilst 
the  claim  for  compensation  under  the  Railway  Acts”  (for  which 
we  may  read  the  Municipal  Act)  “ supposes  that  the  acts  are  right- 
fully done  under  statutable  authority.” 

Next,  I refer  to  the  decision  of  the  Privy  Council  in  the  case  of 
Corporation  of  Raleigh  v.  Williams , [1893]  A.C.  540.  The  appeal 
was  from  the  Supreme  Court  of  Canada.  The  contest  arose  out  of 
the  action  of  the  defendant  corporation  in  constructing  a drain 
which  flooded  the  plaintiffs  lands.  Such  damages  are  recoverable 
under  the  provisions  of  the  Ontario  Municipal  Act,  and  the  deci- 
sion is  therefore  directly  upon  our  own  Ontario  statute.  In  deal- 
ing with  the  question,  Lord  Macnaghten,  who  delivered  the  judg- 
ment of  the  Privy  Council,  says,  at  p.  550 : — 

“It  appears  that  the  Bell  drain  was  constructed  under  a by-law 
duly  passed.  It  was  therefore  constructed  under  the  statutory 
powers  of  the  municipality,  and  not  the  less  so  because  it  has  in  the 
result  injuriously  affected  the  lands  of  the  plaintiffs.  The  statute 
itself  clearly  contemplates  that  a drainage  work  which  benefits  cer- 
tain lands  may  injuriously  affect  others.  For  any  damage  ‘ne- 
cessarily resulting’  from  the  exercise  of  the  statutory  powers  of  the 
municipality  (sec.  483),  and  for  any  damages  done  to  the  plain- 
tiffs’ property  ‘in  the  construction  of  drainage  works  or  consequent 
thereon’  (sec.  591),  the  plaintiffs  must  seek  their  remedy  by  arbi- 
tration. So  far  the  action  is  incompetent. 

“It  was  argued  on  behalf  of  the  respondents  that  if  a drainage 
work  constructed  under  a by-law  duly  passed  turns  oui  in  the  re- 
sult not  to  answer  its  purpose  by  reason  of  the  insufficiency  of  the 
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outlet,  or  by  reason  of  some  other  defect  which  a competent  en- 
gineer ought  to  have  foreseen  and  guarded  against,  or  if  the  result 
of  a drainage  work  is  to  damage  a person’s  land  by  throwing  water 
upon  it  which  would  not  otherwise  have  come  there — that  is  ac- 
tionable negligence  on  the  part  of  the  municipality.  This  argu- 
ment in  their  Lordships’  opinion  is  wholly  untenable.  On  the 
other  hand,  their  Lordships  do  not  agree  with  the  argument  of  the 
appellants  that  municipalities  are  helpless  instruments  in  the 
hands  of  the  engineers  they  employ.  They  cannot  indeed  modify 
the  engineer’s  plan  themselves.  That  is  no  part  of  their  business. 
But  they  may  return  the  plan  for  amendment  if  they  think  that  it 
is  not  desirable  in  the  shape  submitted  to  them.  If,  however,  act- 
ing in  good  faith,  they  accept  the  engineer’s  plan  and  carry  it  out, 
persons  whose  property  may  be  injuriously  affected  by  the  con- 
struction of  the  drainage  work  must  seek  their  remedy  in  the  man- 
ner prescribed  by  the  statute.” 

This  accords  with  the  remark  of  Lord  Watson  in  Colac  Cor- 
poration v.  Summer-field , [1893]  A.€.  at  p.  191: — 

“So  long  as  they”  (the  municipal  corporation)  “act  within 
their  statutory  powers,  negligence  is,  in  any  question  of  compensa- 
tion, immaterial,  and  cannot  affect  the  extent  of  their  liability, 
which  is  for  all  damage  resulting  from  the  construction  or  main- 
tenance of  their  works.” 

East  Fremantle  Corporation  v.  Annois , [1902]  A.C.  213,  was 
an  appeal  from  the  Supreme  Court  of  Western  Australia  to  the 
Privy  Council.  The  appellant  municipality,  in  order  to  improve  a 
street,  reduced  the  gradient  opposite  the  respondent’s  residence  so 
that  it  was  left  on  the  edge  of  a cutting  with  a drop  of  about  6 or 
8 feet  to  the  road.  Held,  that  the  respondent  was  without  remedy, 
since  none  had  been  given  by  statute,  and  the  appellants  had  not 
exceeded  the  powers  conferred.  The  trial  had  been  held  with  a 
jury,  and  in  instructing  the  jury  the  trial  Judge  said : “It  is  well 
established  that  where  a mayor  and  corporation  do  a public  work 
in  the  interest  of  the  public,  if  a person  suffers,  unless  the  Act  gives 
compensation  to  that  private  person,  that  private  person  cannot 
recover  damages  at  the  hands  of  the  jury  unless  the  mayor  and 
councillors  have  gone  outside  their  powers  and  have  acted  op- 
pressively, arbitrarily,  and  unnecessarily.  The  question  here  for 
you,  gentlemen,  is  to  consider  whether  the  town  council  in  this 
case  have  gone  outside  their  bounds,  or  have  acted  arbitrarily  or 
oppressively.  . . . The  one  question  for  you  is,  Have  the  town 

council  acted  in  such  a manner  ?”  The  jury  returned  a verdict  for 
the  appellants.  On  appeal  the  full  Court  granted  a new  trial  on 
the  grounds  that:  “1.  The  learned  Judge  should  have  directed  the 
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jury  that  if  the  defendants  undertook  the  work  of  cutting  down 
the  street  complained  of  without  properly  considering  or  weighing 
the  injury  that  must  thereby  accrue  to  the  plaintiff,  or  that  if  the 
defendants  carried  out  such  work  without  any  attempt  to  lessen  or 
mitigate  the  injury  to  the  plaintiff's  property,  the  defendants 
were  acting  wrongfully,  negligently,  and  oppressively.  2.  The 
learned  Judge  misdirected  the  jury  by  directing  that  if  the  defen- 
dants carried  out  the  work  skilfully  and  for  the  benefit  of  the 
public  the  plaintiff  had  no  legal  cause  of  complaint."  The  judg- 
ment of  the  Privy  Council  was  delivered  by  Lord  Macnaghten,  and 
at  p.  217  he  says : — 

"Their  Lordships  are  of  opinion  that  the  order  of  the  full 
.Court  cannot  be  maintained.  They  think  that  the  charge  of  the 
learned  Chief  Justice  was,  if  anything,*  too  favourable  to  the 
plaintiff.  Topics  were  introduced  which  might  have  confused  the 
issue.  For  example,  it  was  not  for  the  jury  to  consider  whether 
the  plaintiff  had  been  compensated  for  the  loss  and  inconvenience 
she  might  have  suffered  by  the  increased  value  of  her  property.  In 
their  Lordships'  opinion,  there  was  no  case  to  go  to  the  jury,  and 
the  jury  ought  to  have  been  directed  to  return  a verdict  for  the 
defendants. 

"The  law  has  been  settled  for  the  last  hundred  years.  If  per- 
sons in  the  position  of  the  appellants,  acting  in  the  execution  of  a 
public  trust  and  for  the  public  benefit,  do  an  act  which  they  are 
authorised  by  law  to  do,  and  do  it  in  a proper  manner,  though  the 
act  so  done  works  a special  injury  to  a particular  individual,  the 
individual  injured  cannot  maintain  an  action.  He  is  without 
remedy  unless  a remedy  is  provided  by  the  statute.  That  was  dis- 
tinctly laid  down  by  Lord  Kenyon  and  Buller,  J.,  and  their  view 
was  approved  by  Abbott,  C.J.,  and  the  Court  of  King's  Bench.  At 
the  same  time  Abbott,  C.J.,  observed  that  if  in  doing  the  act  au- 
thorised the  trustees  acted  arbitrarily,  carelessly,  or  oppressively, 
the  law  in  his  opinion  had  provided  a remedy.  These  words,  ‘arbi- 
trarily, carelessly,  or  oppressively,'  were  taken  from  the  judgment 
of  Gibbs,  C.J.,  in  Sutton  v.  Clarice,  6 Taunt.  34,  16  R.R.  563,  de- 
cided in  1815.  As  applied  to  the  circumstances  of  a particular 
case,  they  probably  create  no  difficulty.  When  they  are  used  gen- 
erally and  at  large,  it  is  not  perhaps  very  easy  to  form  a conception 
of  their  precise  scope  and  exact  meaning.  In  simpler  language 
Turner,  L.J.,  observed  in  a somewhat  similar  case  ( Galloway  v. 
Corporation  of  London  (1864),  2 D.  J.  & S.  213,  229),  that  ‘such 
powers  are  at  all  times  to  be  exercised  bond  fide  and  with  judgment 
and  discretion.'  And  in  a recent  case  ( Southwark  and  Vauxhall 
Water  Co.  v.  Wandsworth  Board  of  Works,  [1898]  2 Ch.  603,  698), 
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where  persons  acting  in  the  execution  of  a public  trust  were  sued 
in  respect  of  an  injury  likely  to  result  from  their  act,  the  present 
Master  of  the  Rolls,  then  Collins,  L.J.,  observed  that  ‘the  only 
obligation  on  the  defendants  was  to  use  reasonable  care  to  do  no 
unnecessary  damage  to  the  plaintiffs.’ 

“ In  a word,  the  only  question  is,  Has  the  power  been  exceeded  ? 
Abuse  is  only  one  form  of  excess. 

“Their  Lordships  are  of  opinion  that  the  principles  laid  down 
by  Lord  Kenyon  and  Abbott,  C.J.,  have  not  been  in  the  slightest 
degree  modified  by  the  more  recent  cases  referred  to  by  Hensman, 
J.  They  were  all  cases  where,  upon  the  true  construction  of  the 
particular  statute  under  consideration,  the  Court  held  that  there 
was  no  intention  of  authorising  interference  with  private  rights.” 

In  Roberts  v.  Charing  Cross  etc.  Railway  Co.  (1903),  87  L.T.R. 
732,  the  defendant  company  were  authorised  by  statute  to  carry 
out  certain  works  in  connection  with  their  undertaking,  and  were 
in  the  habit  of  carrying  on  work  on  the  site  of  the  proposed  station 
by  night  as  well  as  by  day.  The  plaintiff,  who  occupied  a house 
close  to  this  site,  brought  an  action  to  restrain  the  company  from 
working  at  night,  alleging  that  such  work  rendered  the  house  unin- 
habitable and  was  a vexatious  and  unreasonable  abuse  by  the  defen- 
dants of  their  statutory  powers.  In  order  to  determine  a prelim- 
inary point  of  law,  counsel  on  both  sides  admitted,  for  the  purpose 
of  the  motion,  that  it  was  unreasonable  for  the  company  to  carry 
on  their  work  by  night,  and  on  that  statement  the  cqse  was  argued 
before  Farwell,  J.,  who  held  that  if  the  Legislature  has  given 
powers  and  those  powers  are  being  used  for  the  purpose  of  carrying 
out  the  work  authorised,  and  it  is  admitted  that  the  mode  in  which 
they  are  being  used  is  unreasonable,  that  is  an  abuse  of  the  power 
so  given  and  is  therefore  ultra  vires. 

In  the  case  of  City  of  Toronto 1 v.  J.  F.  Brown  Co .,  55  Can. 
S.C.R.  153,  damages  were  claimed  under  the  arbitration  clause  of 
the  Municipal  Act  for  the  erection  of  a lavatory  in  Queen  street, 
Toronto.  In  computing  the  damages  the  arbitrator  allowed  as  a 
separate  item  a sum  of  $1,200  for  a seepage  of  water  into  the 
claimants  cellar,  caused  by  the  manner  in  which  the  lavatory  was 
built,  viz.,  too  near  the  wall  of  the  building  of  the  respondents, 
with  the  space  filled  with  loose  earth,  etc.  As  to  this,  Riddell,  J., 
said  (36  O.L.R.  at  p.  195) 

“The  Act,  R.S.O.  1914,  ch.  192,  sec.  325,  gives  the  right  to  com- 
pensation through  such  arbitrations  as  this  only  ‘for  the  damages 
necessarily  resulting’  from  the  exercise  of  the  powers  of  the  muni- 
cipality— see  the  cases  cited  in  Smith  v.  Township  of  Eldon  (1907), 
9 O.W.R.  963 — this  seepage  did  not  necessarily  result  from  the 
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city  building  a lavatory,  but  from  the  manner  in  which  it  was 
built,  e.g.,  a coat  of  waterproof  cement  on  the  wall  of  the  shop 
would  have  prevented  any  damage  of  this  kind,  or,  if  that  could  not 
be  done,  the  lavatory  might  have  been  placed  farther  out  under  the 
street.  Damages  for  such  a cause  cannot  be  claimed  under  arbi- 
tration.” 

Referring  to  the  same  question,  I said  (p.  231)  : — 

“If  the  municipal  corporation  adopt  a reasonable  scheme  and 
carry  it  out,  persons  injuriously  affected  are  entitled  to  compensa- 
tion in  the  amount  of  the  damages  necessarily  resulting  from  the 
work  so  done,  even  if  the  municipal  corporation  by  doing  the  work 
in  a more  expensive  manner  or  by  adding  other  improvements  might 
have  lessened  the  damage.  Nonfeasance  is  not  negligence  or  a 
wrong.  To  refuse  compensation  because  in  theory  some  more  elab- 
orate or  complete  scheme  might  have  been*  adopted  by  the  munici- 
pality to  obviate  the  difficulty,  would,  in  my  opinion,  impose  on 
claimants  air  intolerable  burden  in  establishing  their  case,  and  is 
not  required  by  the  statute  or  by  the  decisions.” 

In  the  Supreme  Court  of  Canada,  Mr.  Justice  Duff  says  (55 
Can.  S.C.R.  at  p.  201)  : — 

“My  conclusion  is  that  where  private  rights  are  affected  the 
compensation  clause  attaches.  This  is  not  to  say  that  the  muni- 
cipal council  may  act  in  a wholly  fantastic  manner,  passing,  for 
example,  a by-law  which  reasonable  persons,  acting  in  good  faith, 
could  not  sanction.  Slattery  v.  Naylor  (1888),  13  App.  Cas.  446. 
For  such  conduct  the  law  affords  ample  remedy.” 

Anglin,  J.,  at  pp.  206,  207,  says: — 

“As  to  the  item  of  $1,200  allowed  for  damage  due  to  seepage,  I 
find  no  evidence  in  the  record  of  any  negligence  in  the  planning  or 
construction  of  the  works,  such  as  would  be  an  abuse  of  the  statu- 
tory powers  or  without  the  protection  they  afford.  It  may  be  that 
by  additional  works  (Mr.  Justice  Riddell  suggests  a coat  of  water- 
proof cement  on  the  walls  of  the  claimant’s  shop)  the  seepage  com- 
plained of  could  have  been  prevented.  But  the  municipality’s 
failure  to  undertake  such  additional  works  did  not  render  it  liable 
to  an  action  for  damages.  The  injury  caused  by  the  seepage  seems 
to  have  ‘necessarily  resulted’  from  the  exercise  of  the  statutory 
powers  of  the  municipal  corporation  within  the  meaning  of  section 
437.  On  this  branch  of  the  case  I agree  with  the  views  expressed 
by  Mr.  Justice  Masten.” 

In  the  result,  the  appeal  was  dismissed,  and  this  item  was  al- 
lowed, the  Chief  Justice  dissenting. 

In  S pratt  v.  Township  of  Gloucester , 47  O.L.R.  593,  the  Divi- 
sional Court  followed  Corporation  of  Raleigh  v.  Williams , and 


LIY.] 


ONTARIO  LAW  REPORTS. 


391 


held  that  no  action  was  maintainable,  though  the  ditch  there  in 
question  was  dug  deeper  and  wider  than  was  authorised  by  the 
by-law. 

Three  cases  have  been  reported  since  Corporation  of  Raleigh  v. 
Williams  in  which  the  right  to  maintain  an  action  of  this  class  has 
been  upheld.  The  first  is  the  case  of  Foster  v.  Rural  Municipality 
of  Lansdowne  (1899),  12  Man.  416.  Killam,  J.,  while  maintain- 
ing the  action,  points  out,  at  p.  429,  that  there  was  no  by-law  au- 
thorising the  work.  A by-law  had  been  passed  authorising  the  ex- 
penditure of  money  upon  a certain  ditch,  but  with  no  provisions, 
express  or  implied,  as  to  whether  it  was  to  be  deepened,  widened, 
lengthened,  or  cleaned  out,  or  what  was  to  be  its  course  or  outlet, 
and  he  remarks  that  such  a by-law  cannot  make  lawful  an  act 
causing  damage  to  private  lands.  No  statutory  provision  corre- 
sponding to  sec.  468  of  our  Ontario  statute  of  1893  is  referred  to, 
and  I have  not  found  any  such  section  in  the  Manitoba  Act.  The 
judgment  of  so  eminent  a Judge  is  entitled  to  every  respect  and 
consideration,  but  I am  unable  to  follow  him  in  his  limitation  of 
the  language  of  the  Privy  Council  in  Corporation  of  Raleigh  v. 
Williams. 

The  question  was  also  fully  considered  by  my  brother  Middle- 
ton,  in  Guelph  Worsted  Spinning  Co.  v.  City  of  Guelph , 30  O.L.R. 
466.  That  was,  like  this,  a bridge  case.  He  finds  that  there  was 
actual  negligence  in  the  adoption  of  the  plans  on  which  the  bridge 
was  constructed.  But  the  learned  Judge,  at  pp.  475,  476,  after 
discussing  the  cases,  refers  to  and  adopts  the  text  of  Halsbury, 
Laws  of  England,  vol.  21,  para.  785,  where  it  is  said:  “The  par- 
ticular act  may  be  held  not  to  be  authorised  by  statute  when  there 
is  a merely  discretionary  power  or  permission  given  to  a public  au- 
thority enabling  the  act  to  he  done  or  not  to  be  done-  at  the  will  of 
the  authority,  or  where  the  power  enables  it  to  be  done  by  an  alter- 
native method  which  would  not  have  caused  injury.”  And  he  then 
continues  (p.  476)  : “In  the  Municipal  Act,  authority  is  given  to 
erect  a bridge,  but  a bridge  could  have  easily  been  erected  so  as  not 
to  dam  the  stream  even  in  times  of  freshet,  and  cause  it  to  overflow 
its  banks  and  flood  the  riparian  proprietors.  In  this  view  of  the 
case,  there  is,  it  seems  to  me,  liability  quite  apart  from  any  finding 
of  what  I may  call  actual  negligence,  because  the  very  thing  done 
here  was  not  authorised  by  the  Legislature,  but  the  construction 
and  mode  of  construction  were  left  entirely  to  the  municipality; 
secondly,  because  the  legislation  was  permissive  only ; and,  thirdly, 
because  the  construction  of  a bridge  was  authorised,  and  not  the 
obstruction  of  the  flow  of  the  river.” 

If,  as  the  Judge  found,  there  was  an  obstruction  of  the  flow  of 
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the  river  and  also  actual  negligence,  this  statement  of  the  law  was 
not  necessary  to  the  decision  of  the  case,  and  in  both  those  respects 
the  case  differs  on  its  facts  from  the  present  case.  The  decision  of 
the  Privy  Council  in  Corporation  of  Raleigh  v.  Williams  was  not 
brought  to  the  attention  of  the  learned  Judge.  I have  been  at 
pains  to  examine  all  of  the  cases  cited  by  the  learned  Judge  in  sup- 
port of  his  conclusions,  and  canhot  find  that  in  any  one  of  them 
was  there  in  the  statute  under  consideration  any  provision  for  com- 
pensation. The  sole  question  in  each  case  was  whether  or  not  the 
statute  had  deprived  the  plaintiff  of  all  right  of  action,  not  the 
question  which  arises  here  as  to  the  forum  in  which  his  remedy 
lies. 

While  the  rules  laid  down  by  the  learned  Judge  may  be  fully 
warranted  in  cases  where  the  statute  makes  no  provision  for  com- 
pensation, I think  that  they  are  expressed  too  broadly  for  applica- 
tion in  cases  where  the  statute  provides  for  compensation.  Where 
the  statute  provides  no  compensation,  the  presumption  is  against 
confiscation  and  in  favour  of  maintaining  the  right  of  action,  but 
where  compensation  is  provided  the  Court  will  be  against  a double 
set  of  proceedings,  i.e.,  compensation  under  and  an  action  dehors 
the  statute.  In  view  of  the  compensation  clause  in  the  Municipal 
Act,  it  cannot,  I think,  have  been  intended  by  the  Legislature  that 
a municipal  corporation,  acting  Iona  fide  and  according  to  the  best 
judgment  of  its  council,  should  be  liable  in  an  action  of  tort,  be- 
cause in  exercising  its  powers  it  failed  to  act  upon  the  best  plan  or 
scheme. 

In  Chadwick  v.  City  of  Toronto , 32  O.L.R.  Ill,  the  primary 
claim  appears  to  have  been  for  an  injunction  to  restrain  a nuis- 
ance, and  damages  were  granted  in  lieu  of  an  injunction.  It  does 
not  appear  to  have  been  argued  that  compensation  under  the  Mu- 
nicipal Act  was  the  only  remedy,  and  Corporation  of  Raleigh  v. 
Williams  is  not  cited,  but  there  is  strong  reason  for  thinking  that 
the  voluntary  and  unnecessary  substitution  by  the  defendant  of 
electric  for  steam  power  was  an  unreasonable  exercise  of  its 
powers. 

The  rule  established  by  these  decisions  appears  to  me  to  be  that 
the  municipal  corporation  will  be  held  to  be  acting  within  its  sta- 
tutory powers  if  these  powers  are  exercised  bona  fide,  using  reason- 
able care  to  do  no  unnecessary  damage  to  neighbouring  lands,  or — 
to  quote  the  language  of  Duff,  J.,  in  the  Brown  case,  55  Can.  S.C.R. 
at  p.  201 — unless  the  council  exercises  its  powers  in  a wholly  fan- 
tastic manner,  passing,  for  example,  a by-law  which  reasonable 
persons  acting  in  good  faith  could  not  sanction.  Notwithstanding 
the  cases  of  McGarvey\  v.  Town  of  Strathroy  (1885),  10  A.R.  631, 
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Foster  y.  Lansdowne,  12  Man.  416,  Guelph  Worsted  Spinning  Go.  v. 
City  of  Guelph , 30  O.L.R.  466,  and  Chadwick  v.  City  of  Toronto, 
32  O.L.R.  Ill,  and  having  regard  to  the  contrary  decisions  to 
which  I have  just  referred,  it  seems  to  me  that  the  rule  in  Rylands 
v.  Fletcher  of  absolute  liability,  independent  of  the  existence  of 
cither  wrongful  intent  or  negligence,  does  not  obtain  under  our 
Municipal  Act,  but  that  the  principle  to  be  applied  is  that  of  negli- 
gence, as  I have  stated  it. 

The  difference,  as  illustrated  by  the  facts  of  the  present  case,  is 
plain.  In  the  one  case  the  council  are  acting  outside  and  beyond 
the  protection  of  their  statutory  authority  if  they  fail  to  choose  the 
best  and  most  effective  means  of  exercising  their  powers  or  fail  to 
do  absolutely  everything  possible  to  prevent  injury  to  others.  That 
is,  Rylands  v.  Fletcher  and  Hurdman  v.  North  Eastern  Railway 
Co.  Their  liability  is  absolute  unless  they  prove  that  there  was  no 
alternative  method  of  exercising  their  powers.  If  the  principle  to 
be  applied  is  as  I have  stated  it,  the  council  acts  within  its  statutory 
powers  if  its  action  is  bond  fide,  and  reasonable  care  is  taken 
against  injury  to  others.  I am  unable  to  persuade  myself  that  the 
words  of  the  statute,  as  it  read  in  1913?  “necessarily  resulting  from 
the  exercise  of  its  powers,”  are  sufficient  to  alter  this  conclusion  or 
to  limit  the  right  to  compensation  under  the  Act  to  cases  where  the 
council  have  succeeded  in  choosing  the  best  alternative  and  have 
done  everything  possible  to  prevent  harm  to  others. 

I think  compensation  is  recoverable  wherever  a council  has 
exercised  its  statutory  powers  bond  fide  and  with  reasonable  care  to 
do  no  unnecessary  damage  to  others. 

Applying  such  a rule  to  the  facts  of  this  case,  I think  that  the 
municipal  council  had  power,  in  its  discretion,  to  adopt  the  plans 
and  specifications  it  did  adopt  for  the  erection  of  this  bridge ; and, 
as  I have  already  indicated,  their  action  in  that  regard,  even  though 
originally  irregular,  has  now  become  as  lawful  as  though  their  pro- 
cedure had  been  regularly  taken.  The  only  complaint  established 
by  the  evidence  is  that  the  defendants  did  not  provide  a culvert 
under  and  through  the  new  embankment  similar  to  a former  cul- 
vert which  had  at  that  time  been  closed  for  5 years  without  damage 
and  without  complaint.  Such  an  omission  or  neglect — if  it  was 
neglect — is,  in  my  opinion,  nonfeasance,  and  insufficient  to  estab- 
lish that  the  council  acted  unreasonably,  recklessly,  negligent^,  or 
otherwise  beyond  and  outside  of  their  statutory  powers. 

The  result  is  that  the  plaintiff  had  a right  to  claim  compensa- 
tion under  the  statute  for  all  injurious  affection  suffered  by  him, 
but  that  was  his  only  right.  Having  failed  to  make  claim  within 
one  year  after  the  injury  came  to  his  notice,  all  his  rights  were 
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gone,  and  no  action,  such  as  this,  was  thereafter  maintainable  by 
him  against  the  corporation  acting  within  its  statutory  powers.  It 
follows  that,  even  if  the  plaintiff’s  claim  does  not  fall  within  the 
principle  of  Gerrard  v.  Crowe , it  might  have  been  asserted  and 
compensation  might  have  been  recovered  under  sec.  437  of  the  Con- 
solidated Municipal  Act,  1903,  corresponding  to  sec.  325  of  the 
present  Municipal  Act,  and  no  action  can  be  maintained  in  the 
Courts  for  such  injurious  affection. 

But,  if  I am  wrong  in  the  view  which  I have  just  expressed, 
and  if  this  action  does  lie,  I am  of  opinion  that  the  appeal  should 
be  allowed  to  the  extent  of  reversing  so  much  of  the  judgment  as 
grants  a mandatory  injunction,  and  limiting  the  relief  accorded 
to  the  damages  suffered  by  the  plaintiff.  I also  think  that  these 
damages  should  be ’reduced  to  the  sum  mentioned  by  my  brother 
Rose. 

Damages  appear  to  me  to  afford  an  adequate  remedy,  and  the 
Court  will  not  direct  a municipal  body  to  effect  repairs  on  a bridge 
or  highway  where  it  possesses  no  means  of  definitely  prescribing 
what  those  repairs  should  be  or  of  supervising  the  making  of  such 
repairs. 

I refer  in  support  of  these  views  to  Tolton  v.  Canadian  Pacific 
Railway  Co.  (1891),  22  O.R.  204,  and  to  Attorney- General  v. 
Staffordshire  County  Council , [1905]  1 Ch.  336,  at  p.  342. 

The  damages  which  the  plaintiff  has  suffered  and  is  suffering 
consist  substantially  of  the  expense  and  labour  of  annually  remov- 
ing and  replacing  his  fence  and  the  lessened  value  of  his  land,  in 
that  he  is  unable  to  cultivate  it  and  must  use  it  as  pasture.  These 
factors  are  substantially  constant,  and  I would  add  to  the  judg- 
ment a declaration  that,  unless  and  until  the  defendant  corporation 
sees  fit  to  expropriate  the  injured  lands,  the  plaintiff  and  his  suc- 
cessors in  title  shall  be  entitled  to  recover  annually  from  the  de- 
fendant corporation  the  sum  of  $ 

My  conclusions  therefore  are: — 

(1)  To  allow  the  appeal  and  dismiss  the  action. 

(2)  If  the  majority  of  the  Court  do  not  acquiesce  in  that  view, 
then  to  abrogate  the  mandatory  order  and  fix  the  damages,  once 
for  all,  as  above  indicated. 

In  the  result , the  appeal  was  dismissed  with  costs,  subject  to  the 
variation  stated  by  Rose,  J.  (Mulock,  C.J.Ex.,  and  Kelly,  J., 
dissenting  as  to  damages,  and  Master,  J.,  dissenting  except  as  to 
damages ) . 
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[APPELLATE  DIVISION.] 
[IN  BANKRUPTCY.] 


Re  Mustaed. 

Bankruptcy — Claim  of  Chattel  Mortgagee  and  Assignee  of  Conditional 

Sale  Agreement — Seizure  of  Goods  Covered  by  Unregistered  Mort- 
gage— Lien — Right  of  Trustee  to  Redeem — Conditional  Sales  Act , 

sec . 8 — Appeal — Divided  Court. 

In  January,  1921,  the  debtor  executed  in  favour  of  the  claimants  a 
chattel  mortgage  for  $2,300;  this  was  not  registered;  it  included  two 
machines  which  were  subject  to  a conditional  sale  agreement,  and 
upon  which  $350  remained  unpaid.  In  November,  1922,  the  claimants 
seized  the  goods  covered  by  the  chattel  mortgage  and  placed  them  in 
a warehouse.  On  the  8th  December,  1922,  the  claimants  learned  that 
two  other  machines,  which  had  been  in  the  possession  of  the  debtor, 
were  covered  by  a conditional  sale  agreement;  they  bought,  for  $78.14, 
the  rights  of  the  vendor,  and  seized  these  machines  (in  the  posses- 
sion of  the  sheriff,  who  had  seized  under  a fi.  fa.) , and  removed  them 
to  the  same  warehouse.  On  the  23rd  December,  1922,  the  debtor  made 
an  authorised  assignment  in  bankruptcy.  The  chattel  mortgage  was 
admittedly  bad  as  against  the  assignee;  but  a claim  to  the  four 
machines  was  made  by  the  claimants;  — 

Held,  by  Fisher,  J.,  the  Judge  in  Bankruptcy,  that  they  were  not 
entitled  to  the  first  two  machines  at  all;  that  they  were  entitled  to 
the  other  two,  but  subject  to  the  right  of  the  assignee  to  redeem  on 
paying  the  $78.14;  and  that  they  were  secured  creditors  only  to  the 
extent  of  $78.14. 

Upon  appeal  a Divisional  Court  composed  of  four  Judges  was  divided, 
and  the  appeal  was  dismissed. 

Section  8 of  the  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  discussed. 

Appeal  by  the  Johnston  LumbeT  Company,  claimants,  and 
cross-appeal  by  Humphrey  Colquhoun,  trustee  of  the  insolvent 
estate  of  George  Mustard,  trading  as  the  Standard  Sash  and  Door 
Works,  from  an  order  of  the  Registrar  in  Bankruptcy,  24  O.W.N. 
102. 

The  appeal  and  cross-appeal  were  heard  by  Fisher,  J.,  in 
Chambers. 

A.  C.  H eighington,  for  the  claimants. 

S.  J.  Birribaum,  for  the  trustee. 

May  10.  Fisher,  J. : — The  learned  Registrar  heard  evidence 
viva  voce , and  held  that  the  trustee  was  entitled  to  redeem  the 
machinery  held  by  the  Johnston  Lumber  Company  under  a lien, 
and  that  all  machinery  seized  under  a bill  of  sale,  held  by  the  same 
company,  was  the  property  of  the  trustee  and  must  be  returned  to 
him. 

The  facts  are  as  follows.  The  debtor,  being  indebted  to  the 
Johnston  Lumber  Company  in  the  sum  of  $2,300,  on  the  31st 
January,  1921,  agreed  to  and  did  give  to  that  company  a bill  of 
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sale  of  certain  machinery  (described  in  the  hill  of  sale)  The  bill 
of  sale  is  not  dated;  bnt  the  affidavits  of  execution  and  bona  fides 
bear  date  the  1st  February,  1921.  The  bill  of  sale  was,  at  the  re- 
quest of  Mustard,  never  registered.  The  bill  of  sale,  in  describing 
the  machinery  covered  by  it,  discloses  the  fact  that  two  of  the 
large  machines  were  then  subject  to  liens  upon  which  there  was 
due  about  $350.  Payments  were  made  by  the  debtor  on  his  account 
with  the  Johnston  Lumber  Company  from  time  to  time.  The  last 
payment  was  on  the  5th  July,  1922.  The  debtor  then  ceased 
paying. 

4 According  to  the  evidence,  the  claimants  then  knew  that  from 
that  time  on  the  debtor  was  unable  to  pay.  According  to  exhibit 
10,  there  was  an  unsatisfied  execution  in  the  sheriffs  hands 
since  the  22nd  February,  1915,  in  an  aption  of  McBain  & Co.  v. 
Mustard ; $35.19  only  had  been  paid  on  this  execution,  and  that 
payment  was  made  on  the  2nd  February,  1921.  Executions  in  two 
other  actions  brought  against  the  debtor,  one  by  the  Oliver  Lumber 
Company  for  $779.44  and  costs,  and  one  by  the  Toronto  Hardwood 
Company  for  $948.68  and  costs,  were  placed  in  the  sheriff’s  hands 
on  the  21st  November,  1922,  and  the  5th  December,  1922,  respec- 
tively. The  claimants  had  knowledge  of  these  executions.  On  the 
8th  November,  1922,  five  days  after  the  Oliver  Lumber  Company 
commenced  their  action,  the  Johnston  Lumber  Company  issued  a 
distress  warrant  (see  exhibit  1)  to  E.  W.  Wood  & Company,  au- 
thorising them  to  seize  the  goods  described  in  the  bill  of  sale  for  a 
debt  of  $2,300  due  thereunder.  At  the  time  of  this  seizure  the 
debtor  was  busily  engaged  on  two  contracts.  He  protested  against 
the  seizure  by  the  bailiff,  as  he  was  anxious  to  complete  these  con- 
tracts; the  bailiff  insisted  that  the  seizure  must  go  on,  and  the 
debtor  was  forced  to  close  down  his  business.  The  bailiff  em- 
ployed A.  R.  Williams  & Company  to  disconnect  the  machinery 
and  they  did  disconnect  and  remove : — 


1 Cowan  6" — 4 sidb  sticker,  value $550 

1 10  H.P.  Lancaster  and  motor  No.  34512,  value. . 410 

1 3 side  Cowan  moulder,  value 150 

1 4 side  Cant  G-ourlay  moulder,  value 275 

1 wood  frame  tenover,  value 45 

1 rip-saw,  value 180 


$1,610 

These  goods  were  stored  in  the  warehouse  of  A.  R.  Williams  & 
Company,  64  Front  street,  Toronto.  The  goods  are  still  there.  A 
few  days  after  this  seizure,  the  Sheriff  of  Toronto  entered  into  pos- 
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session  of  the  debtor’s  property  under  the  execution  in  the  action  of  Fisher,  J. 

the  Toronto  Hardwood  Company.  On  the  8th  December,  1922,  192? 

the  Johnston  Lumber  Company,  obtaining  information  that  H.  W.  

Petrie  Limited  had  liens  on  certain  of  the  machinery,  purchased  Mustabd 
these  liens.  They  are  dated  the  8th  October,  1919,  and  the  8th 
July,  1920.  The  claimants  paid  to  that  company  $78.14,  and  ob- 

tained an  assignment  of  the  liens.  Immediately  after  obtaining 
the  assignment  of  the  liens,  the  claimants  issued  a second  distress 
warrant  to  the  same  bailiff  on  the  8th  December,  1922,  to  seize,  and 
they  did  seize,  two  additional  machines  covered  by  the  lien  dated 
the  8th  July,  1920;  the  goods  seized  were: — 


1 swing-saw,  value  $ 75 

1 door-clamp,  value  125 


$200 

These  also  were  removed  by  A.  R.  Williams  & Company,  at  the 
request  of  the  bailiff,  to  their  warehouse.  They  are  still  there. 
During  the  second  seizure,  the  sheriff  continued  in  possession 
under  the  execution.  jl  . ! #j 

On  the  23rd  December,  1922,  the  debtor  made  an  authorised 
assignment  to  Humphrey  Colquhoun.  The  trustee,  through  his 
solicitor,  wrote  on  the  15th  January,  1923,  to  the  Johnston  Lumber 
Company,  demanding  a return  of  the  machinery;  that  company, 
through  their  solicitors,  replied  to  this  letter  on  the  18th  Janu- 
ary, 1923,  refusing.  In  this  letter  no  reference  was  made  to  any 
lien  held  by  the  Johnston  Lumber  Company.  They  were  relying 
entirely  on  the  bill  of  sale. 

A motion  by  the  trustee  was  made  on  the  25th  February,  1923, 
to  the  Registrar  in  Bankruptcy,  for  an  order  directing  the  Johns- 
ton Lumber  Company  to  return  the  machinery  seized  and  to  re- 
install it  in  the  debtor’s  place  of  business,  or,  in  the  alternative, 
for  payment  by  the  Johnston  Lumber  Company  to  the  trustee  of 
$1,800,  the  value  thereof,  and  also  $500  for  cost  of  installing, 
and  also  for  an  assessment  of  damages  for  illegal  seizure  and 
wrongful  removal.  Hpon  this  motion  the  Registrar  made  the  order 
now  appealed  from. 

On  the  argument  before  me,  counsel  for  the  Johnston  Lumber 
Company  admitted  that  the  bill  of  sale  was  taken  as  security  only 
and  was  void  against  creditors,  not  being  registered  within  five 
days  from  the  date  of  execution,  as  required  by  subsec.  3 of  sec.  18 
of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1914,  ch. 
135,  but  submitted  that  under  the  terms  of  the  lien  of  the  8th  July, 
1920,  assigned  to  the  Johnston  Lumber  Company,  that  lien  re- 
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vived  the  lien  of  the  8th  October,  1919,  and  they  were  entitled  to 
the  machinery  covered  by  that  lien.  According  to  Mustard’s  evi- 
dence, the  hen  of  the  8th  October,  1919,  had  been  paid  off.  One 
of  the  terms  of  the  lien  of  the  8th  July,  1920,  was  as  follows : “To 
he  part  of  and  in  conjunction  with  former  orders,”  and  there  was 
also  this  provision : “The  title  in  the  said  machinery  and  goods,  and 
all  other  machinery  and  goods  included  in  former  orders  and  orders 
which  hereafter  may  be  given  by  me  to  you,  shall  not  pass  from  you 
until  all  the  demands,  terms,  and  conditions  of  this  order  and  such 
other  orders  shall  have  been  fully  complied  with  by  me  and  until  all 
moneys  payable  and  -notes  given  under  this  order  and  such  other 
orders  have  been  fully  paid  and  satisfied,”  etc.,  etc. 

Counsel  did  not  refer  me  to  any  authority  that  a lien  given  in 
1919  and  paid  off  could  be  revived  by  .a  subsequent  lien  in  1920 
on  different  machinery,  and  I know  of  no  such  authority. 

I hold  that  the  lien  of  the  8th  July,  1920,  did  not  revive  the 
lien  of  the  8th  October,  1919,  and  that  the  Johnston  Lumber  Com- 
pany are  not  entitled  to  any  lien  on  the  machinery  covered  by  the 
lien  of  the  8th  October,  1919.  They  are  only  entitled  to  a lien  on 
the  machinery  covered  by  the  lien  of  the  8th  July,  1920. 

Counsel  for  the  Johnston  Lumber  Company  also  submitted 
that,  as  they  were  admittedly  mortgagees  as  well  as  lienholders, 
they  can  only  be'  redeemed  on  the  liens  by  payment  of  what  is  due 
both  under  the  liens  and  under  the  bill  of  sale,  and  referred  me 
in  support  of  that  submission  to  the  cases  of  Pledge  v.  White, 
[1896]  A.C.  187,  and  Dominion  Savings  and  Investment  Society 
of  London  v.  Kittridge  (1876),  23  Gr.  631.  On  reading  these 
authorities,  I do  not  find  that  they  assist  the  claimants.  In  the 
cases  cited  there  was  no  question  whatever  raised  as  to  the  validity 
of  the  mortgages;  in  the  case  before  me,  as  far  as  the  trustee  is 
concerned,  the  bill  of  sale  is  void  because  of  the  want  of  registra- 
tion as  required  by  the  statute. 

The  trustee  is  not  bound  to  redeem  a security  void  as  against 
him. 

Counsel  for  the  Johnston  Lumber  Company  also  submitted 
that  the  trustee  should  have  redeemed  under  sec.  8 of  the  Condi- 
tional Sales  Act,  R.S.O.  1914,  ch.  136,  sec.  8 (1).  That  section 
could  only  be  made  to  apply  to  the  two  small  items  of  machinery 
referred  to  in  the  lien  of  the  8th  July,  1920,  but  the  trustee  had 
no  knowledge  of  that  lien  until  after  the  litigation  had  com- 
menced, and  on  the  application  before  the  Registrar  the  Johnston 
Lumber  Company,  by  their  counsel,  flatly  refused  to  be  redeemed 
as  to  any  of  the  goods  in  question ; and,  in  the  circumstances  in 
this  case,  I hold  that  that  section  does  not  apply  to  the  trustee. 
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In  this  case  the  Johnston  Lumber  Company  hold  two  securities, 
one  admittedly  void  and  one  good  as  against  the  trustee.  After 
making  a seizure  under  their  bill  of  sale,  and  knowing  it  was  void 
as  against  the  trustee,  they  attempt  to  make  it  good  a few  days 
prior  to  an  authorised  assignment  by  him,  when  they  had  un- 
doubted evidence  of  his  hopeless  insolvency,  by  purchasing  and 
having  assigned  to  them,  for  an  outlay  of  $78.14,  a lien  on  two 
small  items  of  machinery,  and  under  that  lien  make  a second 
seizure,  and  upon  the  debtor  making  the  authorised  assignment, 
which  was  the  only  thing  he  could  do,  these  creditors,  upon  de- 
mand made  by  the  trustee  for  a release  of  all  the  machinery  ex- 
cepting the  two  small  machines  covered  by  the  lien,  say  to  the 
trustee:  “You  cannot  redeem  the  property  covered  by  the  lien 
without  redeeming  the  machinery  covered  by  the  prior  lien  of  the 
8th  October,  1919,  and  by  the  bill  of  sale,  as  we  are  mortgagees 
and  there  can  be  no  partial  redemption.  There  must  be  redemp- 
tion of  all,  or  nothing.”  In  other  words,  they  attempt  to  make 
good  a bill  of  sale  absolutely  void  against  the  trustee  and  not  sub- 
ject to  redemption  by  him,  upon  which  there  is  due  about  $1,800, 
by  purchasing  and  having  assigned  to  them  a lien  for  which  they 
paid  $78.14  a few  days  prior  to  the  assignment,  and  in  support 
of  that  submission  refer  to  the  authorities  supra.  To  use  a com- 
mon expression,  if  the  Johnston  Lumber  Company  could  “get 
away”  with  this,  an  intolerable  fraud  would  be  committed  upon 
the  general  creditors  of  the  debtor. 

I hold  that  the  Johnston  Lumber  Company,  when  they  pur- 
chased the  lien-notes,  purchased  a redeemable  interest  only.  If 
the  debtor  had  not  assigned,  he  could  have  redeemed  by  paying  the 
amount  due  on  the  lien-notes.  The  debtor  having  assigned,  the 
right  of  redemption  became  vested  in  his  trustee.  The  Johnston 
Lumber  Company  and  the  debtor  stood  in  the  relationship  of  mort- 
gagee and  mortgagor.  The  law  is  well  settled  that  a mortgagee 
cannot  purchase  outstanding  claims  against  the  mortgaged  pro- 
perty, and  thereby  cut  out  the  mortgagor’s  right  of  redemption. 
Such  a purchase  in  no  way  prevents  a mortgagor  from  claiming 
his  right  of  redemption.  I refer  to  Kelly  v.  MacJclem  (1867),  14 
Gr.  29;  Smart  v.  Cottle  (1863),  10  Gr.  59;  Aitchison  v.  Coombs 
(1858),  6 Gr.  643. 

There  will  therefore  be  judgment  in  favour  of  the  trustee  de- 
claring that  the  Johnston  Lumber  Company  hold  the  goods  covered 
by  the  lien  of  the  8th  July,  1920,  subject  to  the  trustee’s  right  to 
redeem  upon  payment  of  $78.14,  together  with  interest.  They  are 
secured  creditors  only  for  the  sum  of  $78.14,  with  interest.  The 
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trustee  is  not  bound  to  redeem  under  the  bill  of  sale,  it  being  void 
as  against  him. 

Dealing  with  the  cross-appeal  by  the  trustee,  I hold  that  the 
seizures  were  perfectly  good  under  the  bill  of  sale  as  between  the 
debtor  and  the  Johnston  Lumber  Company;  and,  as  the  notes  be- 
came due  on  the  insolvency  of  the  debtor — he  had  been  insolvent 
for  a long  time  previous  to  the  seizure — the  seizure  under  the 
lien  was  good,  and  the  Johnston  Lumber  Company  are  entitled  to 
the  costs  of  removal  of  the  goods  covered  by  the  bill  of  sale  and 
lien,  together  with  the  bailiffs  charges. 

I dismiss  both  appeals  with  costs;  costs  of  appeal  to  be  set  off 
between  the  parties. 

The  Johnston  Lumber  Company  appealed  from  the  order  of 
Fisher,  J. 

June  18.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  and  Logie,  JJ. 

Heighington , for  the  appellants. 

Birnbaum , for  the  trustee,  respondent. 

June  30.  Meredith,  C.J.C.P. : — If  the  few  really  material 
facts,  upon  which  the  rights  of  the  parties  to  this  appeal  depend, 
had  been  stated  upon  the  argument  of  the  appeal,  it  could  and 
should  have  been  dismissed  at  once. 

Nothing  turns  upon  the  bill  of  sale,  which,  though  absolute 
in  form?  is  admittedly  a security  for  the  payment  of  a debt;  it  is 
admitted  to  be  invalid  against  the  trustee  in  bankruptcy,  for  want 
of  registration. 

Nothing  depends  on  the  provisions  of  the  Conditional  Sales 
Act,  which  were,  like  the  bill  of  sale,  so  much  discussed;  they  were 
made  in  ease  not  in  oppression  of  the  buyer. 

And  really  nothing  turns  on  any  question,  if  there  be  any, 
whether  the  price  of  the  goods  first  bought  has  been  fully  paid ; nor 
of  the  effect  of  making,  in  words,  the  goods  of  the  second  purchase 
in  effect  liable  for  the  payment  of  those  first  bought  or  vice  versa. 

The  rights  of  the  parties  depend  altogether  on  the  terms  of  the 
two  purchases. 

The  appellants  are  not  the  sellers,  but  they  have  obtained  from 
the  sellers  assignments  of  their  “interest  in  machines  represented 
on  this  lien,”  the  assignments  being  in  writing  endorsed  on  the 
contracts  of  sale. 

The  contracts  contain  provisions: — 

For  the  insurance  of  the  goods  for  the  benefit  of  the  sellers 
to  the  extent  of  their  interest  in  them; 
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That  the  title  to  the  goods  shall  not  pass  from  the  sellers  App.  Div. 
“until  all  dues,  terms  and  conditions,”  of  the  contract  shall  have  -^23. 

been  fully  complied  with,  and  all  moneys  payable  and  notes  given  

under  it  have  been  fully  paid  and  satisfied;  Mustard 

That  the  buyers  should  not  sell  or  remove  the  goods  without 
the  consent  of  the  sellers  “in  writing;”  C.J.C.P.’ 

That  “in  case  of  default  of  any  of  the  payments  or  provisions 
of  the  contract,”  and  also  for  several  other  causes  which  need  not 
be  set  out,  the  sellers  might  “take  down  and  remove”  the  goods; 
all  expenses  incurred  to  be  added  to  the  indebtedness: 

And  that  the  sellers  might  sell  the  goods  at  such  prices  as  in 
their  judgment  was  advisable;  and  should  credit  the  buyers  with 
the  same,  less  20  per  cent,  commission  on  the  sale;  and  that  the 
buyers  should  forthwith  pay  to  the  sellers  the  deficiency,  if  any. 

The  price  of  the  goods  first  purchased  was  $960;  and  that  of 
the  second  purchase  $200. 

According  to  the  evidence,  the  whole  price  of  the  goods  first 
purchased  was  paid  before  the  assignments;  but  that  is  of  no  im- 
portance in  the  view  which  I take  of  the  case  as  it  now  stands. 

All  that  was  unpaid,  on  both  of  these  purchases,  at  the  time  the 
assignments  were  taken,  was  $78.14;  and  that  was  the  whole 
amount  paid  by  the  appellants  for  all  the  rights  which  they  ob- 
tained under  them. 

The  assignments  seem  to  have  been  taken  in  some  vain  or  for- 
lorn hope  that  they  might  enable  the  appellants  to  obtain  some- 
thing under  their  invalid  mortgage,  or,  in  some  other  manner, 
more  than  the  assignments  were  intended  to  give  or  gave  them. 

Or  it  may  be  that  they  hoped  that  they  might  support  their 
taking  possession  of  and  removing  the  goods  covered  by  this  in- 
valid bill  of  sale,  and  thereby  dismantling  the  buyer’s  factory  and 
stopping  his  trade  and  business. 

However  that  may  be,  they  got  no  more  than  such  rights  as 
their  assignors  had;  and  that  was,  substantially  and  in  a business 
sense,  to  be  paid  $78.14. 

I do  not  think  that  Mr.  Heighington  ‘ really  intended  to  con- 
tend that  under  the  contracts  in  question  the  buyers,  after  paying 
all  but  $78.14  of  the  purchase-price  of  the  goods,  had  forfeited  all 
rights  to  them;  and  that,  under  ah  assignment  by  the  sellers  of 
their  “interest  in  machine  represented  on  this  lien,”  he  had  pur- 
chased for  the  appellants  the  goods  in  question  and  obtained  for 
them  an  absolute  ownership  of  them. 

But,  if  so,  it  was  a vain  contention. 

There  is  not  a word  in  the  contracts  indicating  any  intention, 
or  thought,  that  there  should  be  any  such  forfeiture ; tod  it  should 
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App. Div.  require  plain  words  to  cause  such  an  effect;  and,  if  such  plain 
1923  words  were  put  in  such  a contract,  no  sane  man — in  a business 
— — sense — would  become  a party  to  it. 

Mustakd  There  are  stringent  provisions  contained  in  it  for  securing  pay- 
Meredlth,  men^  the  Pr^ce  > but  there  is  not  a word  that  deprives  the  buyer 
C.J.C.P.  of  his  right  to  pay  and  have  the  goods,  as  long  as  they  are  in  a con- 
dition to  be  redeemed. 

The  buyer  is  always  to  be  liable  to  pay  the  full  price  of  the 
purchase;  and  a right  to  redeem  goes  with  such  liability. 

The  appellants  took  possession  of  and  removed  machinery,  in 
use,  under  a chattel  mortgage  that  was  invalid  against  creditors; 
and  they  took  goods  sold  by  their  assignors  to  the  debtor  for 
$1,160  to  pay  a debt  of  $78.14;  in  both  of  which  doings  they  were 
wrong;  but  there  is  no  cross-appeal. 

And  that  which  the  order  appealed  against  allows  the  appellants 
is  more  than  they  were  entitled  to  under  any  circumstances. 

Therefore  the  appeal  should  be  dismissed. 

Latchfokd,  J. : — I concur. 

Riddell,  J. : — The  bankrupt  gave  to  the  appellants  a chattel 
mortgage  for  $2,300,  on  the  31st  January,  1921;  this  was  not 
registered:  it  included  two  machines  under  conditional  sale,  upon 
which  there  was  still  unpaid  some  $350. 

On  the  8th  November,  1922,  the  appellants  seized  the  goods 
covered  by  the  chattel  mortgage  and  took  them  to  the  warehouse  of 
A.  R.  Williams  & Co. 

On  the  8th  December,  1922,.  the  appellants  learned  that  two 
other  machines,  which  had  been  in  the  possession  of  the  bank- 
rupt, were  covered  by  a conditional  sale  agreement — they  pur- 
chased the  rights  of  the  vendor  for  $78.14,  and  forthwith  had 
these  machines  seized  (in  the  possession  of  the  sheriff,  who  had 
seized  under  a fi.  fa.) — these  machines  they  also  removed  to  the 
Williams  warehouse. 

Admittedly  the  chattel  mortgage  is  bad  as  against  the  assignee 
in  bankruptcy,  but  the  appellants  claim  the  four  machines. 

The  learned  Judge  in  Bankruptcy  held  that  they  are  not  en- 
titled to  the  first  two  machines  at  all,  and  they  are  entitled  to  the 
second  two  with  the  right  of  the  assignee  to  redeem  on  paying  the 
$78.14 — and  that  they  are  secured  creditors  only  to  the  extent  of 
$78.14. 

Dealing  first  with  the  last  two  machines:  it  is  clear  that  the 
purchaser  of  the  rights  of  the  original  vendor  has  the 
same  right  to  seize  on  non-payment  as  the  original  vendor  him- 
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self:  Traders  Bank  of  Canada  v.  C.  & J.  Brown  Manufacturing 
Co.  (1889),  18  O.R.  430.  If  the  original  vendor  had  the  right 
under  his  lien  to  seize,  the  appellants  had  the  same  right. 

They  having  that  right  and  actually  seizing,  the  bankrupt  has 
certain  rights  under  sec.  8 of  the  iConditional  Sales  Act,  R.S.O. 
1914,  ch.  136 : he  “may  redeem  the  same  within  that  period” 
(twenty  days)  “on  payment  of  the  amount  then  in  arrear,  together 
with  interest  and  the  actual  costs  and  expenses  of  taking  and  keep- 
ing posssession.”  This  is  the  only  statutory  right,  and  after  the 
lapse  of  the  twenty  days,  he  must  rely  upon  the  common  law  or 
contractual  rights.  Here  I can  find  none,  and  I am  unable  to  see 
why  the  appellants  should  not  retain  these  two  machines. 

As  to  the  other  two  machines,  the  appellants  did  not  retake 
“possession  of  the  goods  for  breach  of  condition”  at  all,  and  sec.  8 
does  not  apply;  but  the  parties  are  as  at  the  common  law  quoad 
any  property  under  a conditional  sale  agreement;  the  assignee  in 
bankruptcy  stands  in  the  same  position  as  the  bankrupt — the 
amount  due  on  the  original  contract  for  these  machines1  is  ad- 
mittedly paid;  and,  were  there  no  more  in  the  case,  he  would  be 
entitled  to  the  machines. 

But  the  appellants  contend  that  their  position  is  bettered  by 
the  terms  of  the  later  sale  of  the  8th  July,  1920.  One  of  the  terms 
of  the  lien  of  the  8th  July,  1920,  reads  as  follows: — 

“To  be  part  of  and  in  conjunction  with  former  orders;”  and 
also,  “The  title  in  the  said  machinery  and  goods,  and  all  other 
machinery  and  goods  included  in  former  orders  and  orders  which 
hereafter  may  be  given  by  me  to  you,  shall  not  pass  from  you  until 
all  the  demands,  terms,  and  conditions  of  this  order  and  such  other 
orders  shall  have  been  fully  complied  with  by  me  and  until  all 
moneys  payable  and  notes  given  under  this  order  and  such  other 
orders  have  been  fully  paid  and  satisfied ” 

It  is,  I think,  obvious  that  the  statute  does  not  apply  to  this 
case  in  respect  of  the  two  earlier  machines — they  were  delivered 
in  pursuance  of  the  former  agreement  and  not  the  latter.  So  far 
as  they  are  concerned,  we  must  apply  the  common  law,  and  that 
does  not  prevent  any  one  from  making  such  an  agreement  as  was 
made  in  thisi  case;  it  is  simply  a party  agreeing ' that  he  shall  not 
be  entitled  to  the  ownership  of  certain  chattels  until  he  shall  have 
paid  for  certain  other  chattels.  Unless,  then,  the  trustee  in  bank- 
ruptcy stands  in  a higher  position  than  the  bankrupt,  he  cannot 
succeed.  I can  find  no  legislation  which  gives  him  any  higher 
rights  than  the  bankrupt. 

The  machines  under  the  lien  of  1919  are,  however,  subject  to 
be  redeemed,  and  the  trustee  may  have  them  on  paying  the  amount 
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App.  Div.  due  on  the  Hens,  $78.14.  The  appellants  should  also  have  their 
1923  expenses  of  removal — and  their  costs  throughout. 

Re  Logie,  J.,  agreed  with  Riddell,  J. 

Mustard  ° * 

Riddell,  J.  The  Court  being  divided,  the  appeal  was  dismissed  with  costs. 
Leave  to  appeal  to  the  Supreme  Court  of  Canada  was  given. 


1923. 


[APPELLATE  DIVISION.] 


March  12. 
June  30. 


Re  Wright  and  Riach. 

Settlement — Conveyance  of  Land  to  Trustees — Life-estate  of  Settlor — • 
Remainders  in  Fee  Tail  and  Fee  Simple — Conveyance  by  Equitable 
Tenant  in  Tail — Whether  Sufficient  to  Convey  Fee — Estates  Tail 
Act,  R.S.O.  1887,  ch.  108,  secs.  10,  15,  23— Protector  of  Settlement — 
Originating  Notice — Rules  603,  604 — Parties. 


In  1850,  P.  by  voluntary  deed  granted  lands  to  three  trustees  upon  trust 
to  permit  the  settlor  to  have  the  lands  for  his  life,  and  upon  trust 
from  and  after  his  decease  for  the  use  and  benefit  of  W.  and  the 
heirs  of  his  body  lawfully  begotten,  and  in  default  of  such  heirs  over 
to  H.  in  tail,  S.  in  tail,  and  E.  in  fee.  The  settlor  died  in  1879.  W., 

being  in  possession  of  the  lands,  by  deed  of  the  21st  April,  1891, 
granted  a portion  thereof  in  fee  to  M.  At  this  time  the  Estates  Tail 
Act,  R.S.O.  1887,  ch.  103,  was  in  force;  and  it  was  argued  that  the 
trustees  were  protectors  to  the  settlement,  and,  as  their  consent  was 
not  obtained,  the  deed  was  ineffective  to  bar  the  entail,  under  sec.  23 
of  the  Act:  — 

Held,  having  regard  to  secs.  10  and  15  of  the  Act,  that  the  trustees  were 
not  protectors  to  the  settlement,  and  R.,  claiming  title  under  M.,  was 
declared  to  be  the  owner  in  fee. 

Per  Meredith,  C.J.C.P.:— The  equitable  life-tenant  was,  by  virtue  of  the 
Act,  the  only  protector  of  the  settlement:  In  re  Dudson’s  Contract 
(1878),  8 Ch.  D.  628. 

The  question  of  title  arising  in  the  case  should  not  be  determined  in  a 
summary  manner  upon  originating  notice  under  Rules  603,  604,  and 
should  not  be  determined  without  the  presence  before  the  Court  of 
the  person  who,  under  the  settlement,  might  at  some  time  become 
entitled  to  the  land  in  fee. 

Judgment  of  Middleton,  J.,  affirmed. 


Motion  by  Richard  Wright  and  others,  upon  originating 
notice  under  Rules  603  and  604,  for  an  order  determining  a ques- 
tion of  title  to  land. 


March  7.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

F.  D.  Davis , K.C.,  for  the  applicants. 

A.  St.  G.  Ellis , K.C.,  for  Clarence  Riach,  respondent. 


March  12.  Middleton,  J. : — On  the  7th  May,  185Q,  Samuel 
Paine,  who,  it  is  said,  then  owned  the  lands  in  fee,  conveyed  to 
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three  trustees  certain  lands  in  Mersea,  upon  trust  to  permit  the  Middleton,  J. 
said  Samuel  Paine  to  occupy  and  enjoy  during  his  life  and  after  192:3> 
his  death  in  trust  (so  far  as  the  parcel  in  question  is  concerned)  Re^~ght 
for  William  Paine  and  the  heirs  of  his  body  lawfully  begotten,  and  Riach. 
and  in  default  of  such  heirs  in  trust  for  Hannah  Paine  and  the 
heirs  of  her  body,  and  in  default  of  such  heirs  in  trust  for  Sarah 
Paine  and  the  heirs  of  her  body,  and  in  default  of  such  heirs  in 
trust  for  Elisha  Paine,  his  heirs  and  assigns  for  ever. 

All  agree  that  this  gave  equitable  estates  to  (1)  Samuel  Paine 
for  life;  (2)  then  to  William  Paine  in  tail;  (3)  then  to  Hannah 
Paine  in  tail;  (4)  then  to  Sarah  Paine  in  tail;  (5),  and,  lastly,  to 
Elisha  Paine  in  fee. 

Samuel  Paine  died  in  1879  (5th  April). 

William  Paine  then  became  equitable  tenant  in  tail  in  posses- 
sion, and  lived  until  the  4th  September,  1911.  On  the  21st  April, 

1891,  he  conveyed  part  of  the  lands  to  Mills.  This  conveyance  pur- 
ports to  convey  in  fee  simple,  and  the  only  argument  is  as  to  its 
validity.  I shall  complete  the  history  before  considering  this. 

The  grantee  and  those  claiming  under  him  have  ever  since  been 
in  possession. ' Hannah  then  became  equitable  tenant  in  tail  in 
possession  of  all  the  land  save  that  conveyed  by  William.  She  lived 
until  the  15th  February,  1922. 

On  the  14th  March,  1917,  Hannah  conveyed  to  the  applicants, 
the  land  described,  being  the  whole  parcel  and  covering  the  parcel 
conveyed  to  Mills. 

Sarah  died  on  the  14th  April,  1892,  during  the  lifetime  of 
Hannah  (who  left  no  issue),  and  the  applicants  are  the  heirs  of 
her  body.  They  can  therefore  claim  as  grantees  in  fee  from  Han- 
nah or  as  the  heirs  of  the  body  of  Sarah. 

If  the  claim  under  Hannah’s  grant  is  relied  upon,  Elisha  is  cut 
out;  if  not,  his  reversion  still  stands.  No  notice  has  been  given  to 
him  or  any  one  claiming  under  him,  so  I do  not  now  pass  on  this 
question.  It  may  be  of  no  importance,  as  the  applicants  can  bar  the 
entail  if  it  still  exists. 

Mr.  Ellis  contends  that  the  deed  under  which  his  client  claims 
is  valid,  and  in  any  event  that  bis  client,  having  had  possession 
since  the  date  of  the  conveyance  in  1891  and  for  more  than  10  years 
since  the  death  of  William  Paine  in  1911,  has  now  a good  pos- 
sessory title. 

I think  that  he  is  right  in  both  contentions. 

Mr.  Davis  attacks  the  deed  because  there  was  no  consent  of  the 
protector  of  the  settlement. 

The  answer  is,  I think,  obvious : there  was  not  and  could  not  be 
a protector  of  the  settlement.  That  office  only  exists  when  there 
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is  an  estate  prior  to  that  of  the  tenant  in  tail.  The  protector 
would  ordinarily  be  the  owner  of  that  prior  estate,  but  might  be 
some  one  else,  and  the  provisions  conferring  the  office  of  protector 
upon  the  Court  apply  only,  save  in  most  exceptional  circumstances, 
to  such  cases.  The  subsisting  prior  estate  is  essential. 

The  order  will  therefore  declare  that  the  title  to  the  smaller 
parcel  is  vested  in  fee  in  Mr.  Ellis’s  client  under  the  conveyance 
to  Mills. 

The  order  may  declare  that  Mr.  Davis’s  clients  are  the  owners 
in  fee  tail  of  the  remaining  parcel — if  he  so  desires.  I do  not 
think  I should  do  more,  in  the  absence  of  any  one  to  represent  the 
ultimate  remainder,  particularly  in  view  of  the  fact  that  Mr.  Davis 
disclaimed  any  idea  that  his  clients  took  under  the  deed  from 
Hannah. 

As  Mr.  Davis’s  clients  have  failed  in  the  contest,  they  must  pay 
Mr.  Ellis’s  client  his  costs. 

The  applicants,  Wright  et  al .,  appealed  from  the  order  of 
Middleton,  J. 

May  21.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  Rid- 
dell, Latchford,  and  Logie,  JJ. 

D.  T.  Symons , K.C.,  for  the  appellants. 

Ellis , for  the  respondent. 

June  30.  Meredith,  C.J.C.P. : — In  my  opinion,  the  questions 
of  title  to  the  lands  in  question  in  this  matter  which  we  are  asked 
to  determine  ought  not  to  he  considered  in  the  summary  manner, 
under  Rule  603;  hut  should  be  considered  in  an  action  brought 
by  the  applicants  to  recover  possession  of  the  lands;  and  it  ought 
to  he  obvious  that,  however  and  wherever  considered,  they  should 
not  be  considered  “behind  the  back”  of  the  person  who,  under  the 
trust  deed  in  question,  might  some  time  become  entitled  to  the 
lands  in  fee  simple. 

At  no  time  should  such  questions  have  been  determined  with- 
out notice  to  such  person : but  that  is  much  more  imperative  now 
by  reason  of  the  32nd  section  of  the  Judicature  Act,  which  makes 
a decision  of  a Divisional  Court  binding  on  other  Courts. 

I should,  therefore,  be  in  favour  of  allowing  this  appeal,  and 
of  setting  aside  the  order  appealed  against,  and  of  allowing  the 
parties  to  proceed  anew,  in  the  proper  manner  with  proper  parties ; 
but,  as  that  opinion  is  not  to  prevail,  and  as  the  questions  of  title 
have  been,  and  are  to  be,  considered,  it  seems  to  me  to  be  proper, 
having  made  these  things  plain,  that  I too  should  deal  with  the 
merits  of  the  case,  preserving  as  far  as  possible  the  rights  of  ab- 
sent parties. 
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No  other  purpose  in  the  making  of  the  deed  of  trust  in  ques- 
tion has  been  suggested,  nor  can  I imagine  any,  but  the  purpose  of 
protecting,  and  giving  full  effect  to,  the  several  succeeding  estates 
in  the  lands  in  question  created  by  the  deed. 

And  the  only  question  that  has  really  arisen  or  can  arise  is: 
whether  it  is,  in  any  way,  sufficient  to  effect  that  purpose. 

It  may  be  observed  that  there  are  three  trustees,  as  there  might 
have  been  three  protectors  of  the  settlement;  and  the  settlor  might 
have  effected  his  purpose,  to  some  extent,  by  appointing,  in  man- 
ner provided  by  law,  such  protectors;  but  he  has  not  done  so. 

Then  the  equitable  estate  only  being  in  the  first  tenant  in  tail, 
and  the  equitable  life-tenant  having  died,  could  the  first  tenant  in 
tail  bar  the  succeeding  equitable  estates  as  he  might  have  barred 
such  estates  if  they,  and  his  own,  were  estates  at  law? 

There  seems  to  be  no  doubt  that  he  could.  The  rule  in  equity 
is  to  follow  the  law  throughout  in  such  matters;  then,  under  the 
Estates  Tail  Act,  R.S.O.  1914,  ch.  113,  sec.  2 (c),  an  estate  in- 
cludes an  estate  in  equity;  and  under  its  28th  section  (2)  the  pro- 
vision is  only  that  no  disposition  of . land,  under  that  Act,  by  a 
tenant  in  equity,  shall  be  of  any  f oTce  unless  such  disposition  would 
have  been,  in  case  of  an  estate  tail  at  law,  before  the  Administra- 
tion of  Justice  Act,  1873,  an  effectual  disposition,  within  the 
meaning  of  the  Estates  Tail  Act,  in  a court  of  law. 

The  Limitations  Act  affords  no  assistance.  Those  are  barred 
under  it  whom  the  tenant  in  tail  might  have  barred.  Here  the 
tenant  in  tail  has  barred  all  he  might  lawfully  bar.  The  question  is 
the  same  in  each  instance:  What,  if  any,  estate,  right,  or  interest 
could  he  bar? 

So  too  nothing  is  gained  by  saying  that  no  “bare  trustee”  shall 
be  protector  of  a settlement;  the  question  is,  whether  the  trustees 
under  the  deed  in  question  are  bare  trustees. 

My  conclusion  is,  that  the  equitable  life-tenant  was,  by  virtue 
of  the  Estates  Tail  Act,  the  only  protector  of  the  settlement:  see 
In  re  Dudson’s  Contract  (1878),  8 Oh.  D.  628. 

We  should  not  miss  the  point;  the  question  is  not  so  much  who, 
if  any  one,  is  protector  by  operation  of  law;  as  it  is  whether 
the  three  trustees,  to  whom  the  lands 'were  conveyed  in  order  to 
protect  the  several  estates  created  by  the  trust  deed,  are  protectors 
under  sec.  10  of  the  Estates  Tail  Act. 

Riddell,  J. : — On  the  7th  May,  1850,  the  late  Samuel  Paine 
settled  certain  land  by  voluntary  deed  whereby  he  “did  grant,  bar- 
gain, sell,  alien,  release,  and  convey”  unto  certain  named  trustees 
certain  lands:  “upon  trust  to  permit  and  suffer  the  said  Samuel 
Paine  and  his  assigns  to  have,  possess,  use  and  occupy  and  enjoy 
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the  said  lands  and  hereditaments  for  and  during  the  term  of  his 
natural  life  for  his  own  absolute  use  and  benefit,  without  impeach- 
ment of  or  for  any  manner  of  waste,  and  from  and  immediately 
after  his  decease  upon  trust,  as  to  the  said  lot  called  the  north  half 
of  lot  number  24  in  Mersea  aforesaid,  with  the  appurtenances,  for 
the  use  and  benefit  of  Elisha  Paine  (son  of  the  said  Samuel  Paine) 
and  the  heirs  of  his  body  lawfully  begotten,  and  in  default  of  any 
such  heir  or  heirs  then  in  trust  for  the  use  and  benefit  of  Hannah 
Paine  (daughter  of  the  said  Samuel  Paine)  and  the  heirs  of  her 
body,  and  in  default  of  any  such  heir  or  heirs  then 
for  the  use  and  benefit  of  Sarah  Mehitabel  Paine  (another 
daughter  of  the  said  Samuel  Paine)  and  the  heirs  of  her  body,  and 
in  default  of  any  such  heir  or  heirs  then  in  trust  for  the  use  and 
benefit  of  Elisha  Paine,,  of  Biddenden,  in  the  county  of  Kent,  in 
England  (brother  of  the  said  Samuel  Paine),  his  heirs  and  as- 
signs, for  ever.  And  as  to  the  said  other  lot  called  the  north  half 
of  lot  number  23  in  the  9th  concession  of  the  township  of  Mersea 
aforesaid,  upon  trust  from  and  after  the  decease  of  the  said  Samuel 
Paine  as  aforesaid,  with  the  appurtenances,  for  the  use  and  benefit 
of  William  Paine  (son  of  the  said  Samuel  Paine)  and  the  heirs  of 
his  body  lawfully  begotten,  and  in  default  of  any  such  heir  or 
heirs  then  in  trust  for  the  use  and  benefit  of  Hannah  Paine  afore- 
said and  the  heirs  of  her  body,  and  in  default  of  any  such  heir  or 
heirs  then  in  trust  for  the  use  and  benefit  of  Sarah  Mehitabel  Paine 
aforesaid  and  the  heirs  of  her  body,  and  in  default  of  any  such  heir 
or  heirs  then  in  trust  for  the  use  and  benefit  of  the  said  Elisha 
Paine  of  Biddenden,  his  heirs  and  assigns,  for  ever.” 

Samuel  Paine  died  on  the  5th  April,  1879;  William  Paine, 
being  in  possession  of  the  land  mentioned  as  the  second  parcel,  by 
deed  of  the  21st  April,  1891,  granted  a portion  thereof  in  fee  to 
Thomas  Mills.  The  question  here  involved  is  whether  this  deed 
disentails  this  portion  of  the  land. 

The  trusts  are  “to  permit  and  suffer  . . . Samuel  Paine 

or  his  assigns  to  have  . . . the  lands  for  his  life  . . . upon 

trust  from  and  after  the  decease  of  . . . Samuel  Paine  . . . 

for  the  use  and  benefit  of  William  Paine  and  the  heirs  of  his  body 
lawfully  begotten,  and  in  default  of  such  heirs”  over  to  Hannah  in 
tail,  Sarah  Mehitabel  in  tail,  and  Elisha  in  fee. 

The  statute  (Estates  Tail  Act)  in  force  at  the  time  of  the  deed 
was  R.S.O.  1887,  ch.  103;  and  it  is  argued  that  the  trustees  were 
protectors  to  the  settlement,  and,  as  their  consent  was  not  ob- 
tained, the  deed  was  ineffective  to  bar  the  entail  under  sec.  23  (cor- 
responding to  sec.  19  of  the  present  Estates  Tail  Act,  R.S.O.  1914, 
ch.  113). 
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Assuming  that  the  trustees  did  take  any  estate,  and  that  the 
Statute  of  Uses  does  not  apply  so  as  to  make  them  a mere  conduit- 
pipe,  I am  of  opinion  that  they  were  not  protectors  to  the  settle- 
ment, for  two  plain  reasons. 

Section  10  of  the  Act  of  1887  (sec.  9 of  the  present  Act)  pro- 
vides that  “if  . . . there  is  subsisting  in  the  same  lands  . . . 

any  estate  for  years  ...  or  any  greater  estate  (not  being  an 
estate  for  years)  prior  to  the  estate  tail,  then  the  . . . owner 

of  the  prior  estate,  or  the  first  of  such  prior  estates,  if  more  than 
one,  . . . shall  he  the  protector  of  the  settlement.”  That 

means  that  the  owner  of  an  estate  for  years,  for  life,  etc.,  prior  to 
the  estate  tail,  is  the  protector  of  the  settlement.  Here,  assuming 
that  the  trustees  take  any  estate  at  all,  it  is  a legal  estate  in  fee — 
the  settlor  himself  had  an  equitable  estate  for  life,  and  William 
had  an  equitable  fee  tail.  Undoubtedly  the  settlor  was  during  his 
lifetime  protector  to  the  settlement:  see  sec.  10  ad  fin.;  and  dur- 
ing his  lifetime  the  trustees  might  be  considered  to  have  the  legal 
estate  for  his  life,  but  on  his  death  that  life-estate  was  gone,  legal 
and  equitable — consequently  there  was  now  no  prior  estate. 

Another  reason,  conclusive  to  my  mind,  is  that  sec.  15  (sec.  14 
of  the  present  Act)  expressly  provides  that  “no  bare  trustee  . . . 

as  such  . . . shall  be  the  protector  of  a settlement.”  The 

trustees  here  had  no  duty  to  perform,  no  beneficial  interest,  and 
they  were  bare  trustees.  If  any  other  authority  be  required,  it 
may  be  found  in  In  re  Blandy  Jenkins'  Estate , [1917]  1 Ch.  46, 
cited  by  my  brother  Logie  on  the  argument. 

I would  dismiss  the  appeal. 

As  a matter  of  historical  interest,  it  may  be  noted  that  barring 
an  entail  by  fines  under  the  Statute  of  Fines,  4 Hen.  VII.  ch.  24, 
as  interpreted  by  statute  32  Hen.  VIII.  ch.  36,  was  never  in  use  in 
this  Province,  there  being  in  early  days  no  Common  Bench  on  whose 
roll  the  fine  could  be  enrolled.  Chief  Justice  Elmsley  (our  second 
Chief  Justice)  and  Robert  Isaac  Hey  Gray  (our  first  Solicitor- 
General)  tried  to  get  the  Legislature  to  validate  four  fines  of  land 
in  York  (Toronto)  in  1803,  but  failed;  the  bill  passed,  but  the 
Governor  reserved  it  for  the  Royal  assent,  which  was  not  given. 

There  was  in  this  Province  no  way  of  barring  an  entail  until 
the  statute  of  1846,  9 Viet.  ch.  11  ('Can.) 

Latchfokd,  J.,  agreed  with  Riddell,  J. 

Logie,  J. : — When  an  estate  tail  is  in  possession,  that  is,  where 
there  is  no  previous  estate  for  life  or  otherwise,  there  can  seldom 
be  a protector,  and  the  tenant  in  tail  may  at  any  time  by  deed  bar 
the  entail  remainders  and  reversion. 
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The  life-tenant,  Samnel  Paine,  the  settlor,  died  in  1879. 

No  provision  was  made  in  the  deed  of  settlement  for  any  other 
protector. 

William,  after  the  death  of  Samnel,  was  tenant  in  tail  in  pos- 
session and  barred  the  entail  by  deed  on  the  21st  April,  1891. 

The  error  which  the  appellants  have  fallen  into  consists  in  re- 
garding the  trustees  named  in  the  deed  of  settlement  as  pro- 
tectors whose  consent  was  necessary  to  render  the  disentailing 
deed  valid. 

They  were,  however,  bare  trustees — mere  conduit-pipes — and 
bare  trustees,  within  the  meaning  of  the  Fines  and  Recoveries  Act, 
are  those  who  have  no  beneficial  interest:  In  re  Blandy  Jenkins’ 
Estate , [1917]  1 iCh.  46. 

Since  the  1st  July,  1846,  a bare  trustee  in  settlements  made 
thereafter  is  expressly  excluded  from  a protectorship. 

The  settlement  before  us  was  made  on  the  7th  May,  1850. 

The  consent  of  the  trustees  therefore  was  not  necessary  to  the 
disentailing  deed. 

The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed . 


[IN  CHAMBERS.] 

Paul  v.  Chandler  & Fisher  Limited. 

Writ  of  Summons — Service  out  of  Ontario  upon  Foreign  Defendant — 
Action  for  Damages  for  Death  of  Plaintiff's  Husband — Fatal  Acci- 
dents Act,  R.S.0. 1914,  ch.  151,  sec.  3 — Contract — Negligence — “ Tort 
Committed  within  Ontario" — Rule  25(e),(g) — Proposed  Addition 
of  Persons  in  Ontario  as  Defendants  — “ Necessary  or  Proper  ” 
Parties. 

The  defendant  company  was  domiciled  in  Manitoba  and  had  no  agent 
who  could  be  served  in  Ontario.  The  action  was  brought  in  the 
Supreme  Court  of  Ontario,  under  the  Fatal  Accidents  Act,  R.S.O. 
1914,  ch.  151,  for  damages  for  the  death  of  the  plaintiff’s  husband,  in 
a Toronto  hospital,  caused,  as  alleged,  by  the  use,  as  a suture  during 
or  after  an  abdominal  operation,  of  catgut  manufactured  and  sold  by 
the  defendant  company — the  catgut  having  brought  on  tetanus,  from 
which  the  man  died.  Negligence  was  charged,  in  that  (it  was  to  he 
inferred  from  the  statement  of  claim)  the  catgut  was  negligently 
manufactured,  and,  being  a dangerous  article,  was  sold  and  delivered 
in  Ontario.  In  the  statement  of  claim  it  was  also  alleged  that 
the  defendant  company  knew  the  purpose  for  which  the  catgut  was  to 
be  used  and  warranted  its  fitness  for  an  internal  operation:  — 

Held,  that,  if  there  had  been  any  contract  between  the  plaintiff’s  hus- 
band and  the  defendant  company,  the  plaintiff,  not  suing  as  his 
personal  representative  hut  solely  as  his  widow  under  the  Fatal 
Accidents  Act,  could  not  base  a claim  upon  a contract  made  by  him; 
and  so  the  action  must  he  treated  as  one  founded  upon  tort. 


LIY.] 


ONTARIO  LAW  REPORTS. 


411 


And  held,  that,  while  the  Act  gives  to  certain  persons  sustaining  loss 
through  the  death  of  another  a new  right  of  action,  that  right,  as 
appears  from  sec.  3,  exists  only  in  cases  in  which  the  injured  person, 
had  he  lived,  would  have  been  entitled  to  maintain  an  action.  The 
death  of  the  man  constituted  no  part  of  the  defendant  company’s 
wrongful  act  or  tort,  though  the  statute  makes  it  a necessary  condi- 
tion to  the  plaintiff’s  right  of  action.  The  death  in  Toronto  did  not 
localise  the  tort  there. 

Anderson  v.  Nobels  Explosive  Co.  (1906),  12  O.L.R.  644,  applied. 

Upon  the  evidence,  all  sales  of  catgut  made  to  the  hospital  wherein  the 
death  occurred  were  completed  in  Manitoba,  and  if  there  was  negli- 
gence, the  negligent  act  was  wholly  within  Manitoba. 

Held,  therefore,  that  the  action  was  not  founded  upon  a tort  committed 
within  Ontario,  and  service  of  the  writ  of  summons  in  the  action 
could  not  be  allowed  under  Rule  25(e). 

The  plaintiff  asked  for  leave  to  add  the  hospital  and  the  surgeon  as 
parties  defendant,  with  the  object  of  justifying  service  out  of  the 
jurisdiction  upon  the  defendant  company:  — 

Held,  therefore,  that  the  action  was  not  founded  upon  a tort  committed 
the  service  upon  the  resident  defendant;  and,  apart  from  that,  it 
was  doubtful  whether  the  defendant  company  would  be  a “ necessary 
or  proper  ” party  to  an  action  against  the  hospital  and  the  surgeon — 
the  tort  alleged  would  be  a different  tort. 

Appeal  by  the  plaintiff  from  an  order  of  the  Master  of  the 
Supreme  Court  of  Ontario  setting  aside  an  order  allowing  service 
of  the  writ  of  summons  and  statement  of  claim  upon  the  defendant 
company  out  of  Ontario. 

May  29.  The  appeal  was  heard  by  Orde,  J.,  in  Chambers. 

G.  T.  Walsh , for  the  plaintiff. 

I.  F.  Hellmuth , K.C.,  for  the  defendant  company. 

June  30.  Orde,  J. : — The  defendant  company  is  domiciled  in 
Winnipeg,  and,  having  no  agent  who  can  be  served  in  Ontario, 
cannot,  in  the  circumstances  of  the  present  case,  be  subjected  to  the 
jurisdiction  of  this  iCourt,  unless  (Rule  25(e))  the  action  is 
founded  on  a breach  within  Ontario  of  some  contract  to  be  per- 
formed within  Ontario,  or  upon  a tort  committed  within  Ontario. 
An  order  allowing  service  out  of  Ontario  was  set  aside  by  the 
Master,  and  from  his  order  the  plaintiff  now  appeals. 

The  action  is  brought  by  the  widow  of  John  Paul,  under  the 
Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151,  for  damages  for  the 
death  of  her  husband,  in  a Toronto  hospital,  caused,  as  alleged, 
by  the  use,  as  a suture  during  or  after  an  operation  for  appendi- 
citis, of  certain  catgut  manufactured  and  sold  by  the  defendant 
company.  The  catgut  brought  on  tetanus,  from  which  Paul  died. 

The  allegations  of  negligence  in  the  statement  of  claim  are 
not  made  with  any  particularity.  Paragraph  4 alleges  that  Paul 
died  “from  tetanus,  following  the  said  operation  for  appendicitis, 
caused  by  the  said  catgut,  through  the  negligence  and  want  of  care 
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of  the  defendants,  their  servants  or  agents.”  Paragraph  5 al- 
leges that  the  catgut  was  sold  and  delivered  by  the  defendants  in 
Toronto  for  use  in  internal  operations,  “the  defendants  well  know- 
ing the  purpose  for  which  the  same  was  to  be  used,  and  the;  defen- 
dants warranted  the  said  catgut  to  be  sterile,  free  from  germs,  and 
fit  for  the  purpose  of  an  internal  operation.”  Paragraph  6 alleges 
that  the  death  of  Paul  “was  caused  by  the  wrongful  act,  neglect 
or  default  of  the  defendants  as  aforesaid.” 

Mr.  Walsh  argued,  in  his  effort  to  justify  the  allegation  in  para. 
5 that  the  defendants  had  “warranted”  the  catgut,  that  the  defen- 
dants in  selling  the  catgut  to  the  hospital  for  use  in  surgical 
operations  entered  into  contractual  relations  with  those  upon  whom 
the  catgut  might  be  used.  He  had  no  authority  for  this  theory, 
and  it  seems  too  fantastic  for  serious  discussion.  But,  even  if  there 
had  been  any  contract  between  Paul  and*  the  defendants,  the  plain- 
tiff has  no  status  to  bring  any  action  based  upon  a contract  made 
by  Paul.  She  does  not  sue  as  his  executrix  or  administratrix,  but 
solely  as  his  widow  under  the  Fatal  Accidents  Act.  So  that  the 
plaintiff's  action  must  be  treated  as  one  founded  upon  tort.  If  the 
alleged  tort  was  not  committed  in  Ontario,  the  defendants  cannot 
be  sued  here. 

In  what  respect  the  defendants  are  alleged  to  have  been  negli- 
gent is  not  set  forth  in  the  statement  of  claim  at  all,  though  it  may 
perhaps  be  inferred ; but  the  only  inference  to  be  drawn  is  that 
the  catgut  was  negligently  manufactured,  and,  being  a dangerous 
article,  was  sold  and  delivered  in  Ontario.  It  is  not  even  alleged 
that  it  was  sold  to  the  hospital  which  used  it.  The  affidavits  filed 
on  behalf  of  the  plaintiff  do  not  advance  her  position  any  further 
in  this  respect.  An  affidavit  of  the  managing  director  of  the  de- 
fendant company  is  filed  in  which  it  is  stated  that  the  catgut  sold 
by  them  was  all  manufactured  in  Winnipeg,  and  that  all  catgut 
sold  by  them  is  sold  f.o.b.  their  laboratory  at  Winnipeg. 

The  learned  Master  relied  on  the  judgment  in  Anderson  v. 
Nobels  Explosive  Co.  (1906),  12  O.L.R.  644,  but  Mr.  Walsh 
argues  that  it  is  not  applicable  here,  both  because  the  person  in- 
jured there  by  the  defective  fuse  did  not  die  as  a result  of  the  in- 
jury, and  because  the  fuses  there  were  not  necessarily  sold  to  be 
used  in  blasting  operations.  He  contends  that  the  death  of  the 
person  injured  in  the  present  case,  giving,  as  it  does  by  virtue  of 
Lord  Campbell's  Act,  a right  of  action  to  the  widow,  localises  the 
defendants'  tort  in  Ontario,  and  also  that  the)  sale  of  the  catgut  to 
St.  Joseph's  Hospital  for  surgical  use  upon  other  persons  also 
carries  the  defendants'  alleged  negligence  into  this  Province. 

While  Lord  Campbell's  Act  gave  to  certain  persons  sustaining 
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loss  through  the  death  of  another  a new  right  of  action,  it  seems 
quite  clear  from  the  wording  of  sec.  3*  of  the  Fatal  Accidents  Act, 
R.S.O.  1914,  ch.  151,  that  the  right  exists  only  in  those  cases  in 
which  the  injured  person,  had  he  lived,  would  have  been  entitled  to 
maintain  an  action.  The  contention  that  the  death  of  the  injured 
person  in  Toronto  localised  the  tort  in  Toronto  cannot  rest  on  any 
higher  ground  than  the  contention  in  the  Anderson  case  that  the 
invasion  of  the  plaintiffs  right  of  personal  security,  having  oc- 
curred in  Ontario,  constituted  a tort  in  this  Province.  But  the 
Divisional  Court  disposed  of  that  argument  by  distinguishing  be- 
tween the  wrongful  act,  namely,  the  negligence,  and  its  conse- 
quences or  result,  namely,  the  injury  to  the  plaintiff  (12  O.L.R. 
at  p.  650).  Section  3 of  the  Act  seems  to  draw  a clear  distinction 
between  the  “wrongful  act,  neglect  or  default”  and  the  death  re- 
sulting therefrom.  The  death  of  Paul  constituted  no  part  of  the 
defendants’  wrongful  act  or  tort,  though  the  statute  makes  it  a 
necessary  condition  to  the  plaintiffs  right  of  action.  I am  unable 
to  see  how  the  fact  that  death  ensued  in  any  way  distinguishes  the 
Anderson  case  from  the  present  case. 

Upon  the  other  point  the  statement  of  claim  is  unsatisfactory, 
in  that  it  does  not  allege  very  clearly  a negligent  sale  in  Ontario. 
No  particulars  of  the  alleged  sale  in  this  Province  are  given,  and 
there  is  the  uncontradicted  affidavit  of  the  defendants’  manager 
that  all  sales  of  catgut  made  to  St.  Joseph’s  Hospital  were  com- 
pleted in  Winnipeg.  If  the  defendants  were  guilty  of  negligence, 
whether  in  the  manufacture  of  a dangerous  article  or  in  the  sale  of 
it,  the  negligent  act  which  constituted  the  tort  was  wholly  within 
Manitoba. 

The  plaintiff  asked  for  leave  to  join  St.  Joseph’s  Hospital  and 
Dr.  A.  S.  Moorhead  as  parties  defendant.  Rule  25  ( g ) allows  ser- 
vice out  of  the  jurisdiction  upon  one  who  “is  a necessary  or  proper 
party  to  an  action  properly  brought  against  another  person  duly 
served  within  Ontario.”  The  application  is,  of  course,  made  in  the 
hope  that  by  so  adding  the  hospital  and  the  surgeon,  the  service 
upon  the  present  defendants  may  be  justified.  But  the  authorities 
are  clear  that  when  service  is  allowed  under  Rule  25  (g)  it  must  be 
after  the  service  upon  the  resident  defendant.  Quite  apart  from 
that  difficulty,  the  plaintiff,  had  she  joined  the  hospital  and  the 
surgeon  in  the  first  instance,  would  have  had  great  difficulty  in 

♦Where  the  death  of  a person  has  been  caused  by  such  wrongful 
act,  neglect  or  default,  as,  if  death  had  not  ensued,  would  have  entitled 
the  person  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  the  person  who  would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  was  caused  under  cir- 
cumstances' amounting  in  law  to  culpable  homicide. 
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suing  the  non-resident  defendants  here.  The  tort  of  which  the 
present  defendants  are  alleged  to  have  been  guilty  would  be  en- 
tirely different  from  that  alleged  against  the  hospital  and  the  sur- 
geon. It  would  be  extremely  doubtful,  in  my  judgment,  whether 
under  such  circumstances  the  present  defendants  could  be  regarded 
as  either  “necessary  or  proper”  parties  to  the  action. 

The  appeal  from  the  Master's  order  will  be  dismissed  with  costs. 


[ROSE,  J.] 

City  of  Ottawa  y.  Ottawa  Public  School  Board. 

Assessment  and  Taxes — Exemptions— Land  Acquired  as  Site  for  Public 
School — Buildings  and  Grounds — Assessment  Act,  sec.  5(3 ) — “ Actu- 
ally Used  and  Occupied ” — When  Occupation  Begins — Local  Improve- 
ment Rates— “Taxation” — Assessment  Act,  sec.  6 — Local  Improve- 
ment Act,  sec.  18 — Portion  of  Land  Becoming  Exempt  after  Taxes 
for  Year  Imposed— Apportionment  of  Year's  Taxes  not  Provided 
for. 

The  public  school  board  of  a city  acquired  a block  of  land  in  the  city 
for  a school-site  and  were  in  possession  from  and  after  the  1st  May, 
1919.  The  contract  for  the  building  of  the  school-house  was  let  in 
August,  1920,  and  some  building  plant  was  put  on  the  land  in  the 
autumn  of  that  year,  but  no  work  was  actually  done  until  the  begin- 
ning of  1921.  The  school-house  was  completed  in  July,  1922,  and  was 
put  into  use  in  the  following  September.  A question  arose  as  to 
whether  the  central  portion  of  the  block  was  exempt  from  taxation 
for  the  years  1920  and  1921: — 

Held,  that  when  the  building  plant  was  brought  on  the  land,  and  not 
before,  it  was  “ occupied  ” by  the  school,  within  the  meaning  of  sec. 
5(3)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  which  exempts 
buildings  and  grounds  bond  fide  used  in  connection  with  and  for  the 
purposes  of  a public  school  and  actually  used  and  occupied  by  such 
institution. 

The  land  not  being  exempt  until  the  autumn  of  1920,  the  school  board 
were  bound  to  pay  the  taxes  of  that  year,  for  those  taxes  became  due 
before  the  exemption  began;  but  were  entitled  to  exemption  for  1921. 

2.  Local  improvement  rates  are  “taxation”  within  the  meaning  of  sec. 
5 of  the  Assessment  Act:  Upper  Canada  College  v.  City  of  Toronto 
(1916-17),  37  O.L.R.  665,  55  Can.  S.C.R.  433.  Therefore,  the  various 
properties  which  that  section  exempts  from  taxation  are  exempt  from 
such  rates,  and  no  other  legislation  renders  them  liable. 

Meaning  and  construction  of  sec.  6 of  the  Assessment  Act  and  sec.  48 
of  the  Local  Improvement  Act,  R.S.O.  1914,  ch.  193. 

The  school  board  were  entitled  to  exemption  from  certain  local  im- 
provement rates  for  1922  imposed  upon  this  block  under  by-laws 
passed  long  before  the  land  was  acquired  by  the  board. 

3.  Houses  which  were  on  the  land  when  the  board  acquired  it  were 
pulled  down  in  1921,  with  the  exception  of  one,  which  was  left  stand- 
ing with  the  expectation  that  it  would  serve  as  a dwelling  for  the 
caretaker  of  the  school,  and  was  let  to  a tenant  until  the  30th  April, 
1922.  The  board  had  since  decided  to  pull  it  down:  — 

Held,  that  this  portion  was  not  exempt  from  the  taxes  of  1922:  if  it  was 
exempt  from  taxation  from  the  30th  April,  it  was  not  exempt  when 
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the  taxes  were  imposed,  and  there  is  no  statutory  provision  for  a 
division  of  the  year’s  taxes  in  such  a case. 

Action  by  the  Municipal  Corporation  of  the  City  of  Ottawa  to 
recover  from  the  Public  School  Board  of  that  city  several  sums 
alleged  to  be  due  for  municipal  taxes. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Ottawa. 

F.  B.  Proctor , for  the  plaintiffs. 

G.  F.  Henderson,  K.C.,  for  the  defendants. 

June  30.  Rose,  J. : — The  plaintiffs’  claim  is:  (1)  for  taxes  for 
the  year  1920  on  certain  lands  owned  by  the  defendants  in  Ot- 
tawa, which  taxes,  with  penalties  for  non-payment  and  interest, 
amount  to  $546.01;  (2)  for  similar  taxes,  penalties,  and  interest 
for  the  year  1921 — $469.42;  (3)  for  certain  local  improvement 
taxes  and  rates  for  1922,  amounting,  with  the  penalty  for  non-pay- 
ment, to  $690.50;  and  (4)  for  the  balance  of  the  taxes  for  1922  on 
one  lot — $61.60.  The  question  is  as  to  the  validity  of  the  defen- 
dants’ claim  of  exemption. 

In  1919,  the  school  board  commenced  the,  acquisition  of  a site, 
bounded  on' the  east  by  Chapel  street  and  on  the  west  by  Erie! 
street,  for  a new  school-house.  By  April,  1919,  as  a result  of  pri- 
vate treaty  with  some  of  the  persons  interested  and  the  initiation 
of  expropriation  proceedings  against  others,  the  board  were  in  a 
position  to  apply  to  the  County  Court  Judge  for  an  order  for  pos- 
session, and  the  order  was  made,  and  they  were  in  possession  from 
and  after  the  1st  May,  1919.  The  school-house  was  to  be  in  the 
centre  of  the  site,  and  the  immediate  demolition  of  the  dwellings 
fronting  on  Chapel  and  Friel  streets  was  not  necessary.  Accord- 
ingly, the  board  allowed  the  owners  and  tenants  of  those  houses  to 
continue  in  possession  of  the  houses  and  of  land  extending  back  80 
feet  from  the  respective  streets ; and  applied  to  the  Court  of  Re- 
vision for  a correction  of  the  assessment  made  in  1919  as  the  basis 
of  the  taxation  for  1920.  The  roll  was  changed  pursuant  to  this 
application;  so  that  the  various  owners  were  assessed  in  respect 
of  lots  80  feet  deep,,  fronting  on  Chapel  street  or  Friel  street, 
and  the  board  were  assessed  for  the  interior  portions  of  the  various 
lots. 

The  contract  for  the  building  of  the  school-house  was  let  in 
August,  1920,  and  some  building  plant  was  put  on  the  land  in  the 
autumn  of  that  year;  but  one  of  the  persons  whose  property  had 
been  expropriated  took  up  a position  which  made  it  necessary  to 
suspend  the  building  operations  until  the  amount  to  be  paid  to  him 
had  been  ascertained  and  paid,  with  the  result  that  no  work  was 
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actually  done  until  the  beginning  of  1921.  The  school-house  was 
completed  in  July,  1922,  and  was  put  into  use  in  September. 

The  first  and  second  items  of  the  claim  are  the  taxes  imposed 
upon  the  board,  in  respect  of  the  interior  portion  of  the  site,  in  the 
years  1920  and  1921,  respectively.  No  question  arises  as  to  the 
lots,  80  feet  deep,  adjoining  the  streets.  As  to  these  two  questions 
the  case  depends  upon  the  interpretation  of  sec.  5 (3)  of  the  As- 
sessment Act,  R.S.O.  1914,  ch.  195.  The  enactment  is  as  follows: — 

“5.  All  real  property  in  Ontario  . . . shall  be  liable  to 

taxation,  subject  to  the  following  exemptions  : — - 

“3.  The  buildings  and  grounds  of,  and  attached  to,  or  other- 
wise bond  fide:  used  in  connection  with  and  for  the  purposes  of  a 
university,  high  school,  public  or  separate  school  ...  so  long 
as  such  buildings  and  grounds  are  actually  used  and  occupied  by 
such  institution,  but  not  if  otherwise  occupied.” 

In  this  enactment,  the  term  “public  school”  (like  the  expres- 
sions “university,”  etc.)  seems  to  bear  sometimes  one  meaning, 
and  sometimes  another.  In  the  expression  “buildings  ...  of  ... 
a . . . public  . . . school,”  it  seems  to  mean  the  institution  that 
uses  the  building;  but  in  the  expression  “grounds  . . . attached 
to  . . . a . . . public  . . . school,”  it  seems  to  mean  the  school-house. . 
And,  as  the  term  does  not  always  mean  the  school-house,  one  can- 
not say  that  it  necessarily  has  that  meaning  in  the  expression 
“ grounds  . . . bond  fide  used  in  connection  with  and  for  the  pur- 
poses of  a . . . /public  . . . school.”  In  the  last-quoted  expres- 
sion, it  may  well  mean  the  institution ; and  so  the  land  in  question 
here  may  have  been  “grounds  bona  fide  used  in  connection  with 
and  for  the  purposes  of  a . . . public  . . . school,”  from  the  time 
when  it  was  set  aside  as  a building  site,  and  all  use  of  it  in  con- 
nection with  the  dwelling  houses  was  stopped,  that  is  to  say,  from 
the  1st  May,  1919.  But  grounds  used  in  connection  with  a public 
school  are  not  necessarily  exempt  from  taxation.  They  are  exempt 
only  “ so  long  as  ” they  “ are  actually  . . . occupied  by  such  insti- 
tution;” and  in  order  to  find  when  this  land  became  exempt  it  is 
necessary  to  ascertain  when  occupancy  by  the  defendants  com- 
menced. I think  that  when  the  building  plant  was  brought  on  to 
the  land,  the  land  was  “occupied”  by  the  school : see  Ottawa 
Young  Men's  Christian  Association  v.  City  of  Ottawa  (1913), 
29  O.L.R.  574,  578;  but  I cannot  think  of  any  earlier  act  of 
occupancy.  It  seems  to  me  that  to  hold  that  the  school  occupied 
the  land  from  the  time  when  the  occupants  of  the  dwelling  houses 
were  excluded  from  it,  and  the  change  was  made  in  the  assessment 
roll,  would  be  to  strain  the  meaning  of  the  word  “occupied.”  I 
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think — although  I am  not  very  sure — that  from  that  time  on  the 
land  was  “used”  for  the  purposes  of  the  school ; but  I cannot  think 
that,  until  something  more  was  done,  the  land  was  both  “used  for 
the  purposes”  of  . and  “actually  occupied  by”  the  school.  There- 
fore, I think  that  there  was  no  exemption  until  the  plant  was 
placed  on  the  land,  i.e.,  as  I understand  the  evidence  and  admis- 
sions, until  the  autumn  of  1920.  From  that  time  on  there  can  be, 
I think,  no  doubt  either  as  to  use  or  occupancy. 

If  the  land  was  not  exempt  until  the  autumn  of  1920,  the 
defendants  are  bound  to  pay  the  taxes  of  that  year,  for  those  taxes 
became  due  before  the  exemption  began,  and  there  must  be  judg- 
ment in  favour  of  the  plaintiffs  for  the  first  of  the  items  claimed. 

The  defendants  succeed  as  to  the  second  item,  the  taxes  for 
1921. 

The  third  item  of  the  claim  is  for  certain  local  improvement 
rates  for  1922,  imposed  under  by-laws  passed  long  before  the  land 
became  exempt  from  taxation.  The  contention  of  the  city  is  that, 
under  the  Local  Improvement  Act,  R.S.O.  1914,  ch.  193,  the 
liability  which  attaches  to  the  land  when  the  by-law  is  passed  con- 
tinues notwithstanding  the  fact  that  the  land  is  thereafter  put  to 
a use  which  would  render  it  exempt  from  further  taxation. 

Local  improvement  rates  are  “taxation”  within  the  meaning  of 
sec.  5 of  the  Assessment  Act:  Upper  Canada  College  v.  City  of 
Toronto  (1916-17),  37  O.L.R.  665,  55  Can.  S.C.R.  433.  There- 
fore, the  various  properties  which  that  section  exempts  from  taxa- 
tion are  exempt  from  such  rates,  unless  some  other  legislation 
renders  them  liable:  see  the  judgment  of  Mr.  Justice  Anglin, 
55  Can.  S.  C.  R.  at  p.  447.  The  question  here  is,  therefore, 
whether  there  is  legislation  which  fixes  liability  upon  these  lands 
for  these  particular  rates.  I think  there  is  none. 

Reference  is  made  to  sec.  6 of  the  Assessment  Act.  By  that 
section  it  is  enacted  that  “the  exemptions  provided  for  by  section 
5 shall  be  subject  to  the  provisions  of  the  Local  Improvement  Act 
as  to  the  assessment  for  local  improvements  of  land,  which  would 
otherwise  be  exempt  from  such  assessment  under  that  section.” 
The  meaning  of  this,  as  touching  the  lands  of  a public  school, 
seems  to  me  to  be  that  the  land  which  sec.  5 exempts  from  taxation 
shall  be  subject  to  the  provisions  of  sec.  48  of  the  Local  Improve- 
ment Act  as  to  assessment.  By  sec.  48  of  the  Local  Improvement 
Act,  R.  S.  0.  1914,  ch.  193,  it  is  enacted  that  “land  exempt  from 
taxation  for  local  improvements  under  any  general  or  special  Act” 

• — as  this  land  is,  under  the  Assessment  Act — “shall  nevertheless, 
for  all  purposes  except  petitioning  for  or  against  undertaking  a 
work,  be  subject  to  the  provisions  of  this  Act  and  shall  be  specially 
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assessed:  but  the  special  assessments  imposed  thereon  which  fall 
due  while  such  land  remains  exempt  shall  not  be  collected  or  col- 
lectable from  the  owner  thereof  but  shall  be  paid  by  the  corpora- 
tion.” That  enactment  would  apply,  I think,  if,  hereafter,  a local 
improvement  were  to  be  undertaken,  a portion  of  the  cost  of  which 
was  to  fall  uponi  the  owners  of  lands  fronting  on  Chapel  street  or 
Priel  street — the  defendants*  land,  although  exempt,  by  sec.  5 of 
the  Assessment  Act,  from  taxation , would,  in  such  case,  by  sec.  6, 
be  subject  to  the  provisions  of  the  Local  Improvement  Act  as  to 
assessment , and  would,  under  sec.  48,  be  assessed,  but  the  defend- 
ants would  have  nothing  to  pay.  But  sec.  48  does  not  seem  to  me 
to  apply  to  the  case  which  has  arisen.  The  lands  in  question  were 
assessed,  not  because  sec.  6 of  the  Assessment  Act  made  them  sub- 
ject to  the  provisions  of  sec.  49  of  the  Local  Improvement  Act,  but 
because,  at  the  time  of  the  passing  of  the  by-laws,  they  were  sub- 
ject to  taxation;  and  so  the  question  is  not  whether  the  later  words 
of  sec.  48  apply  so  as  to  prevent  the  collection  of  the  rates  from 
the  owners,  but  whether  anything  has  taken  away  the  exemption 
from  taxation  created  by  sec.  5 of  the  Assessment  Act.  That 
being  so,  it  is  unnecessary  to  consider  Mr.  Proctor’s  argument, 
based  upon  the  words  in  sec.  48,  “assessments  . . . which  fall  due 
while  such  land  remains  exempt.”  Mr.  Proctor  contends  that, 
by  providing  for  the  case  where  the  land  was  exempt  from  taxation 
when  the  by-law  was  passed  and  Temains  exempt,  and  omitting  to 
provide  for  the  case  where  the  land  was  not  exempt  when  the 
by-law  was  passed  but  has  become  exempt,  the  Legislature  has 
evidenced  an  intention  that  in  the  last-mentioned  case  the  rates 
shall  be  collectable.  That  argument  would  require  very  careful 
consideration  if  the  case  depended  upon  sec.  48.  But,  as  I have 
said,  my  opinion  is  that  the  case  does  not  depend  upon  sec.  48, 
but  upon  the  fact  that  sec.  5 of  the  Assessment  Act  gives  to  the 
land  in  question  an  exemption  which  sec.  6 does  not  take  away, 
and  which  no  other  section  seems  to  touch.  I think  the  defend- 
ants are  not  liable  for  the  local  improvement  rates  claimed. 

The  last  item  of  the  claim  is  a portion  of  the  taxes  for  1922 
on  one  of  the  houses  which  were  on  the  land  when  the  defendants 
acquired  it.  The  other  houses  were  pulled  down  in  1921,  but  this 
one  was  left  standing,  in  the  expectation  that  it  would  serve  as  a 
residence  for  the  caretaker  of  the  school,  and  pending  the  need  of 
it  for  that  purpose  it  was  let  to  a tenant,  until  the  30th  April, 
1922.  It  has  been  found  that  it  will  not  serve  for  a caretaker’s 
house,  and  the  defendants  have  decided  to  pull  it  down.  The  taxes 
for  the  year  were  $93.74.  The  defendants  (or  the  tenant)  paid 
$32.82,  which  would  be  about  equivalent  to  the  taxes  for  the  time 
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foT  which  the  house  was  occupied — if  the  taxes  were  subject  to 
apportionment. 

The  evidence  is  very  meagre,  but  it  seems  probable  that  from 
the  30th  April,  1922,  the  house,  under  sec.  5(3)  of  the  Assess- 
ment Act,  was  exempt  from  taxation.  But  it  was  not  exempt  when 
the  taxes  were  imposed,  and  no  statutory  provision  for  such  a divi- 
sion of  the  year’s  taxes  as  is  attempted  was  cited,  and  I see  no 
reson  why  the  defendants  should  be  held  not  to  be  liable. 

There  will  be  judgment  in  favour  of  the  plaintiffs  for  $546.01, 
with  interest  on  $466.88  (the  amount  of  the  taxes)  from  the  1st 
January,  1923,  until  judgment;  and  for  $61.60  with  interest  from 
the  30th  April,  1922,  until  judgment.  (If  I am  in  error  as  to 
the  day  from  which  interest  should  run  on  the  last-named  sum,  the 
matter  may  be  mentioned  again,  if  it  is  thought  to  be  worth 
mentioning. ) 

The  success  is  so  divided  that  there  will  be  no  order  as  to  costs. 

[On  the  2nd  November,  1923,  the  above  judgment  was  in  part 
affirmed  and  in  part  reversed  by  a Divisional  Court:  see  25  O.W.N.  197. 
The  reasons  for  the  decision  of  the  Divisional  Court  will  be  reported  in 
due  course.] 


[MASTEN,  J.] 

Pollard  y.  Gibson. 

Principal  and  Agent — Employment  of  Agent  to  Sell  Goods  on  Commis- 
sion— Dismissal  without  Notice — Terms  of  Contract  — No  Definite 
Period  of  Employment  Fixed — Circumstances  Shewing  that  Employ- 
ment Intended  to  he  of  Permanent  Nature — Relationship  of  Master 
and  Servant — Reasonable  Notice  of  Termination  of  Employment- 
Damages — Loss  of  Earnings — Duty  to  Minimise. 

On  the  29th  June,  1921,  the  plaintiff  was  employed  by  the  defendants,  an 
English  commercial  firm,  to  act  as  their  representative  in  Canada  and 
the  United  States  for  the  sale  of  their  goods  in  those  countries.  The 
terms  of  employment  were  set  forth  in  a letter  of  that  date.  No  definite 
period  of  employment  was  fixed.  The  plaintiff  was  to  be  paid  for  his 
services  by  commission  on  sales  made.  He  was  to  be  at  liberty  to 
employ  assistants,  paying  them  himself,  but  subject  to  cancellation 
of  their  employment  by  the  defendants  if  they  saw  fit.  The  plaintiff 
agreed  to  represent  no  firm  other  than  the  defendants,  and  the  de- 
fendants to  appoint  no  representative  other  than  the  plaintiff  in 
Canada  and  the  United  States.  All  orders  were  subject  to  confirma- 
tion by  the  defendants.  On  the  15th  May,  1922,  the  plaintiff  was 
dismissed  without  notice,  no  failure  of  duty  or  impropriety  of  conduct 
on  his  part  being  alleged:  — 

Held,  that  the  agreement  established  an  employment  of  a nature  differ- 
ent from  that  of  a mere  commission  agent,  who  may  be  dismissed 
without  notice  and  without  liability  to  damages. 

Held,  also,  that  the  proper  conclusion  from  the  terms  of  the  employ- 
ment and  the  circumstances  was  that  it  was  intended  that  the  agree- 
ment should  continue  in  force  at  least  until  the  1st  August,  1922,  and 
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thereafter  from  year  to  year  until  reasonable  notice  of  termination 
had  been  given,  ending  with  the  1st  August;  in  the  circumstances,  a 
six  months’  notice  would  be  reasonable;  and  the  earliest  date  for 
which  a six  months’  notice  terminating  the  agreement  could  properly 
have  been  given  would  have  been  the  1st  August,  1923. 

The  plaintiff  was  wrongfully  dismissed  by  the  defendants,  and  was 
entitled  as  damages  to  the  profits  he  could  reasonably  have  been 
expected  to  make  between  the  15th  May,  1922,  and  the  1st  August, 
1923,  less  the  sums  which  he  had  earned  during  that  period  in  other 
employment.  The  law  of  master  and  servant  was  applicable,  and  it 
was  his  duty  to  minimise  his  loss. 

Action  for  damages  for  breach,  of  contract  or  for  the  wrongful 
dismissal  of  the  plaintiff  from  the  service  of  the  defendants.  The 
action  was  brought  against  the  firm  of  S'.  Gibson  & Sons  and  also 
against  Charles  G.  Gibson. 


June  5 and  6.  The  action  was  tried  by  Master  J.,  without 
a jury,  at  a Toronto  sittings. 

D.  L.  McCarthy ; K.C.,  and  C.  H.  Porter , for  the  plaintiff. 

H.  W.  A.  Foster,  for  the  defendants. 


July  3.  Masten,  J. : — The  plaintiff  was,  on  or  about  the  29th 
June,  1921,  employed  by  the  defendants  to  act  as  the  representa- 
tive of  the  defendants  S.  Gibson  & Sons  in  Canada  and  the  United 
States,  for  the  sale  of  their  goods  in  those  countries.  The  terms 
and  conditions  of  the  employment  are  set  forth  in  a letter  of  the 
29th  June,  1921,  written  by  the  defendants  to  the  plaintiff  (who 
was  at  that  time  in  London  at  the  office  of  the  defendants),  and 
who  accepted  the  terms  so  stated. 

The  agreement  is  indefinite  in  regard  to  the  duration  of  em- 
ployment, no  certain  period  being  fixed  by  it. 

On  the  15th  May,  1922,  the  defendant  Charles  G.  Gibson,  act- 
ing on  behalf  of  his  firm,  dismissed  the  plaintiff  from  his  employ- 
ment without  notice,  claiming  to  do  so  of  right  under  the  terms 
of  the  contract,  no  failure  or  impropriety  of  conduct  on  the  part 
of  the  plaintiff  being  now  alleged. 

By  an  amendment  to  the  statement  of  claim,  the  plaintiff  set 
up  an  oral  agreement  of  employment,  but  at  the  trial  this  was  not 
pressed,  and  the  claim  of  the  plaintiff  is  rested  on  the  written 
memorandum  of  the  29th  June  to  which  I have  already  referred. 

While  the  facts  are  simple,  I have  found  great  difficulty  in 
regard  to  the  application  to  them  of  the  numerous  and  diverse 
decisions  which  are  reported  on  this  branch  of  the  law.  In  my 
consideration  of  the  matter,  I have  referred  to  all  the  cases  which 
were  cited  to  me  in  the  course  of  the  very  able  argument  which 
was  presented  on  either  side,  and  in  addition  I have  read  a number 
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of  other  cases.  I refer  particularly  to  the  decisions  collected  in 
vol.  1,  English  and  Empire  Digest,  at  pp.  545  and  546. 

In  Bowstead  on  Agency,  6th  ed.,  pp.  208,  209,  the  learned 
author,  in  commenting  on  the  discrepancy  between  the  decisions 
in  In  re  Patent  Floor  Cloth  Co.  (1872),  41  L.  J.  Ch.  476,  and 
In  re  English  and  Scottish  Marine  Insurance  Co.,  Ex  parte  Mac- 
lure  (1870),  L.R.  5 Ch.  737,  says:  “It  is  not  easy  to  reconcile 
the  decisions,  and  it  would  seem  that  each  case  must  depend  upon 
the  presumed  intention  of  the  parties  to  he  ascertained  from  the 
particular  circumstances;”  but  that  principle  must  he  supple- 
mented by  the  two  first  rules  formulated  by  Scrutton,  L.J.,  in 
Lazarus  v.  Cairn  Line  of  Steamships  Limited  (1912),  106  L.  T. 
R.  378,  at  p.  380.  (1)  That  the  first  thing  to  consider  is  the 

express  words  the  parties  have  used;#  (2)  that  a term  they  have  not 
expressed  is  not  to  be  implied  because  the  Court  thinks  it  is  a 
reasonable  term,  but  only  if  the  Court  thinks  it  is  necessarily  im- 
plied in  the  nature  of  the  contract  the  parties  have  made ;**  and  he 
refers  in  support  of  these  rules  to  The  Moorcock  (1889),  14  P.D. 
64,  and  Hamlyn  v.  Wood,  [1891]  2 Q.B.  488;  to  which  I would  add 
the  statement  of  my  brother  Rose  in  Attorney-General  for  Ontario 
v.  Great  Lakes  Paper  \Qo.  Limited  (1921),  50  O.L  R.  78,  at  p.  91: 
“He  either  contracted  or  he  did  not;  a truthful  representation  of 
an  intention  is  not  converted  into  a contract  by  the  mere  fact 
that  the  person  to  whom  it  is  made  sees  fit  to  act  upon  the  strength 
of  it  without  insisting  that  it  be  turned  into  a promise.”  I have 
referred  to  this  phase  of  the  law  for  the  purpose  of  making  plain 
that  I have  not  overlooked  it  in  the  consideration  of  the  case. 

The  first  point  to  be  determined  in  arriving  at  a conclusion 
is  whether  the  plaintiff  under  the  terms  of  the  agreement  in  ques- 
tion was  a commission  agent  in  the  ordinary  bald  sense  of  that 
term,  or  whether  the  agreement  itself  discloses  that  his  employ- 
ment was  of  a different  and  more  permanent  character.  For,  if 
he  was  a mere  commission  agent,  the  defendants*  contention  that 
they  had  the  right  to  dismiss  him  without  notice  is  undoubtedly 
well  founded  and  supported  by  numerous  cases.  I have,  however, 
arrived  at  the  conclusion  that  the  agreement  manifested  by  the 
memorandum  of  the  29th  June  evidences  an  employment  of  a 
more  permanent  nature  than  that  of  a commission  agent  em- 
ployed “ by  the  job/*  and  that  to  some  extent  and  for  some  purposes 
the  plaintiff  occupied  the  position  of  a servant. 

The  particular  phases  of  the  agreement  which  have  led  me  to 
this  conclusion  are,  first,  the  right  which  is  conferred  upon  the 
defendants  of  cancelling  the  appointment  by  the  plaintiff  of  his 
subordinates  or  assistants.  On  this  point  the  agreement  is  as 
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follows : “With  a view  to  working  this  large  territory  thoroughly, 
you  are  at  liberty  to  appoint  an  assistant  or  assistants  to  work  with 
and  for  you,  on  such  terms  as  you  think  desirable,  payment  for 
such  representative  or  representatives  to  be  made  by  you.  We 
retain  the  right  of  refusing  your  appointment  of  such  representa- 
tive, if  we  have  evidence  that  he  is  undesirable,  although,  on  the 
other  hand,  we  should  encourage  such  an  appointment  or  appoint- 
ments, particularly  if  we  consider  the  persons  desirable.” 

2.  Another  phase  of  the  agreement  looking  in  the  same  direc- 
tion is  that  the  plaintiff  “agrees  to  represent  no  other  firm  unless 
it  is  mutually  agreed  upon  to  do  so.  In  no  case  wilt  he  represent 
any  other  English  firm  while  representing  us.” 

3.  The  agreement  provides  that  the  defendants  shall  “appoint 
no  other  representative  other  than  yourself  (plaintiff)  in  Canada 
and  U.S.A.  whilst  you  represent  us,  unless  we  first  mutually 
agree  to  do  so.” 

4.  In  the  fourth  place,  the  agreement  provides  that  “all  orders 
are  subject  to  confirmation  from  Bramley.” 

These  clauses  which  I have  just  quoted  tie  the  plaintiff  in  his 
operations  to  the  defendants,  and  in  some  respects,  at  least,  place 
his  operations  under  their  control.  The  result,  in  my  opinion,  is, 
as  I have  already  stated,  that  the  agreement  establishes  an  employ- 
ment of  a nature  so  different  from  that  of  a mere  commission 
agent  as  to  take  this  case  out  of  that  line  of  decisions  where  it  has 
been  held  that  a commission  agent  may  be  dismissed  without 
notice  and  without  liability  to  damages. 

The  next  consideration  to  which  I have  directed  my  attention 
is  the  degree  of  permanence  which  the  letter  of  the  28th  June 
manifests, . and  I think  that  by  it  both  parties  intended  to  bind 
themselves  each  to  the  other  for  some  length  of  time.  The  first 
consideration  in  that  regard  is  the  fact  that  this  was  in  truth  the 
initiation  of  a new  plan  of  doing  business  on  the  part  of  the 
defendants,  whereby  they  changed  from  their  former  practice  of 
selling  to  factors  or  jobbing  houses  and  sought  to  establish  a per- 
manent representative  in  America,  who  would  be  known  as  their 
man  and  who  would  sell  their  leather  under  their  own  name  as 
their  product.  This  necessarily  meant  the  working  up  of  an 
extensive  connection  over  the  whole  of  the  United  States  and 
Canada,  and  involved  the  expenditure  of  substantial  sums  of 
money  in  so  developing  and  extending  this  trade  over  that  area. 
It  is  clear  from  the  cases  that  this  circumstance  by  itself  is  in- 
sufficient, but  it  is  to  be  considered  in  connection  with  the  follow- 
ing circumstances. 
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It  is  pointed  out  on  behalf  of  the  plaintiff,  also,  that  it 
would  not  be  reasonable  that  he  should  enter  into  permanent 
obligations  to  assistants  of  his  own  if  his  contract  with  the  defend- 
ants was  liable  to  be  cut  off  at  any  moment.  Further,  the  renting 
of  a store  for  the  storage  of  samples  is  contemplated  by  the  agree- 
ment, and  is  also  an  indication  of  substantial  permanency  being 
the  intention  of  both  parties. 

Lastly,  and  perhaps  most  important  of  all,  is  the  provision  in 
the  agreement  reading  as  follows: — 

“On  all  business  from  boot  and  shoe  manufacturers  in  Canada 
and  the  United  States  (and  from  all  jobbers,  where  business  has 
been  brought  about  by  your  efforts),  we  will  pay  you  a commis- 
sion of  4 per  cent,  on  the  invoiced  sterling  price  of  the  goods  at 
the  rate  of  4 per  cent,  until  a turn-over  of  £100,000  has  been 
obtained  in  any  one  year,  the  year  to  commence  from  each  August 
1st,  and  5 per  cent,  on  all  such  orders  on  all  amounts  exceeding 
£100,000  in  one  year.” 

My  conclusion  from  these  provisions  is  that  it  is  an  implied 
provision  of  the  agreement  that  it  should  continue  in  force  at 
least  until  the  1st  August,  1922,  and  thereafter  from  year  to  year 
until  reasonable  notice  of  dissolution  had  been  given,  ending  with 
the  1st  August. 

I have  been  much  concerned  in  satisfying  my  mind  as  to  what, 
under  all  these  circumstances,  is  a reasonable  notice;  but,  after 
considering  many  of  the  cases  which  have  dealt  with  this  point,  I 
have  reached  the  conclusion  that  six  months  would  be,  under  all 
the  circumstances  here  shewn,  a reasonable  notice.  Applying  that 
to  the  dates  here  in  question,  it  would  have  been  impossible  on  the 
15th  May,  1922,  to  have  terminated  the  agreement  on  the  1st 
August,  1922,  and  therefore  the  earliest  date  for  which  a six 
months’  notice  terminating  this  agreement  could  properly  have 
been  given  by  the  defendants  would  have  been  the  1st  August, 
1923. 

The  action  is  essentially  an  action  for  wrongful  dismissal; 
and,  whether  the  plaintiff  was  a servant  or  not,  the  principles 
applicable  to  the  action  of  wrongful  dismissal  are  applicable  in 
this  case.  It  was  therefore  the  duty  of  the  plaintiff  to  seek 
employment  and  to  minimise  the  loss  that  arose  from  his  wrongful 
dismissal  by  the  defendants  without  notice,  and  it  appeared  in  the 
course  of  the  testimony  that  he  had  promptly  secured  other  occupa- 
tion with  the  firm  of  Beardmore  & Co.,  but  no  evidence  was  given 
as  to  the  extent  to  which  that  employment  minimised  his  losses. 

Under  these  circumstances,  I think  that  the  whole  question 
of  the  quantum  of  damages,  having  regard  to  the  findings  which  I 
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have  made,  ought  to  be  referred  to  the  Master.  There  will,  there- 
fore, be  judgment  declaring  that  the  plaintiff  was  employed  by 
the  defendants  under  such  terms  that  he  was  entitled  to  six 
months’  notice  of  dismissal  terminating  on  the  1st  August  in  any 
year;  that  the  plaintiff  is  entitled  as  damages  to  the  net  profits 
which  he  could  reasonably  have  been  expected  to  earn  between  the 
date  of  his  dismissal,  namely,  the  15th  May,  1922,  and  the  1st 
August,  1923,  but  that  against  such  profit  there  should  be  set  off 
the  sums  which  the  plaintiff  has  earned  during  that  period;  refer- 
ence to  the  Master,  having  regard  to  the  above  declarations,  to  fix 
the  amount  of  damages;  the  costs  of  the  action  down  to  the  trial 
to  be  paid  by  the  defendants  to  the  plaintiff;  costs  of  the  refer- 
ence to  be  in  the  discretion  of  the  Master;  and  judgment  to  be 
entered  for  the  amount  found  due  by  the  Master  after  confirma- 
tion of  his  report,  without  any  motion  on  further  directions. 
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[APPELLATE  DIVISION.] 

Code  v.  Jones  and  Town  of  Perth. 

Nuisance — Gasoline  Pump  and  Tank  in  Highway  in  Front  of  Garage 
— Unlawful  Obstruction — Public  Nuisance — Abatement — Order  for 
Removal — Action  by  Person  Dwelling  in  Neighbourhood  of  Gar- 
age— Special  Damage — Noxious  Odours. 

A gasoline  oil  tank  and  pump  placed  by  the  defendant  J.,  with  the 
consent  of  the  defendant  town  corporation,  upon  a highway  in  the 
town,  in  front  of  the  defendant  J.’s  garage  and  repair-shop,  was  held 
to  be  an  unlawful  obstruction  in  the  highway  and  a public  nuisance; 
and  it  was  also  held  (Mitxjck,  C'.J.Ex.,  dissenting),  that  the  plain- 
tiff (whose  dwelling  was  situated  about  100  feet  from  the  garage) 
had  shewn  sufficient  special  damage  (noxious  odours  from  the 
tank  and  pump  in  operation)  to  enable  him  to  maintain  an  action 
for  the  abatement  of  the  nuisance;  and  a judgment  of  the  County 
Court  of  the  County  of  Lanark  requiring  the  defendants  to  remove 
the  tank  and  pump  from  the  highway  was  affirmed. 

The  view  expressed  in  Re  Bennett  and  City  of  Hamilton  (1922),  52 
O.L.R.  229,  as  to  the  power  of  a municipal  council  to  authorise  the 
erection,  in  a public  street,  of  a tank  and  pump  such  as  were  in 
question  in  this  action,  dissented  from  by  Rose,  J. 

Cline  v.  Cornwall  (1874),  21  Gr.  129,  approved  and  followed. 

Per  Mulock,  C.J.EX.: — The  plaintiff  would  not  be  specially  injured 
by  the  tank  and  pump  being  allowed  to  remain  undisturbed  upon 
the  street,  provided  they  were  not  operated;  and  the  County  Court 
Judge  erred  in  ordering  their  removal. 

Per  Rose.  J.: — -The  plaintiff  suffering  special  damage  from  the  ob- 
struction in  the  highway,  the  judgment  ordering  the  removal  of  the 
obstruction,  and  not  merely  restraining  any  objectionable  use  of  it, 
was  justified. 

Appeal  by  the  defendants  from  the  judgment  of  the  County 
Court  of  the  County  of  Lanark  in  favour  of  the  plaintiff.  The 
action  was  brought  by  John  Code,  on  behalf  of  himself  and  all 
other  ratepayers  of  the  Town  of  Perth  except  the  defendant  Albert 
Jones  against  that  defendant  and  the  town  corporation,  for  dam- 
ages in  respect -of  a nuisance,  to  restrain  the  defendant  Jones  from 
conducting  his  garage  business  so  as  to  create  a nuisance,  to  re- 
strain both  defendants  from  operating  and  permitting  the  opera- 
tion of  an  oil  pump  and  tank  upon  a street  in  the  town,  and  for  an 
order  for  the  removal  of  the  pump  and  tank  from  the  street.  The 
only  relief  granted  to  the  plaintiff  by  the  judgment  of  the  County 
Court  was  an  order  directing  the  defendants  to  remove  the  tank 
and  pump  from  the  highway,  and  the  appeal  was  from  that  order. 
There  was  no  cross-appeal. 

December  19,  1922.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.,  Kelly,  Masten,  and  Rose,  JJ. 

II-  J.  Scott , K.C.,  and  H.  A.  O’ Donnell,  for  the  appellants. 

W.  N.  Tilley,  K.C.,  and  C.  J.  Foy,  for  the  plaintiff,  respondent. 
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July  4,  1923.  Kelly,  J. : — In  respect  of  the  garage  operated 
by  the  defendant  Jones  on  which  the  plaintiff  has  based  part  of 
his  claim,  the  learned  trial  Judge  has  found,  in  favour  of  the 
defendants,  that  it  is  on  private  property;  and  that,  there  being 
no  by-law  setting  apart  any  portion  of  the  town  for  residential 
purposes,  no  objection  can 'be  taken  to  the  garage  being  in  its  pres- 
ent location  so  long  as  the  business  carried  on  therein  is  not  shewn 
to  be  a nuisance;  and  this,  he1 'says,  has  not  been  shewn. 

With  regard  to  the  erection  and  operation  of  the  gasoline  oil 
tank  and  pump  upon  and  as  an  obstruction  to  the  street,  suf- 
ficient facts  have  been  sworn  to  to  justify  the  trial  Judge  in  the 
view  he  took  of  the  evidence  and  his  conclusion  that  this  structure 
was  placed  on  the  public  street  by  the  defendant  Jones  with  the  per- 
mission of  the  defendant  corporation,  that  it  is  an  obstruction  on 
the  street,  and  that  it  has  caused  the  plaintiff  special  damage. 

In  the  notice  of  appeal  the  one  specific  ground  of  appeal  set 
out  is  that  the  learned  trial  Judge  erred  in  finding  that  the  gaso- 
line tank  and  pump  is  an  obstruction  on  the  highway  and  that 
U has  caused  special  damage  to  the  plaintiff. 

There  is  no  inherent  right  or  authority  in  the  municipality 
to  place  an  obstruction  upon  the  highway;  such  right  or  authority 
must  be  expressly  conferred  by  the  Legislature.  The  vesting  of 
the  soil  and  freehold  of  highways  in  a municipal  corporation  under 
sec.  433  of  the  Municipal  Act  does  not  of  itself  confer  upon  muni- 
cipal corporations  such  jurisdiction:  see  Re  J.  F.  Brown  Co.  Lim- 
ited and  City  of  Toronto  (1916),  36  0.  L.  R.  189,  per  Masten,  J., 
at  pp.  226  and  228;  also  the  judgment  of  Anglin,  J.,  in  the  same 
case,  sub  nom.  City  of  Toronto  v.  J\  F.  Brown  Co.  (1917),  55 
Can.  S.  0.  R.  153,  at  p.  206.  The  Municipal  Act  expressly  confers 
upon  municipal  councils  powers  to  do  many  things  (including  the 
right  to  use  the  highways  for  certain  specified  purposes)  which 
they  do  not  possess  as  inherent  in  the  purposes  for  which  the}' 
were  created;  but  I have  been  unable  to  find  any  express  legisla- 
tive authority  for  placing  and  maintaining  on  a public  street  an 
erection  such  as  that  here  objected  to.  What  the  municipal  coun- 
cil has  not  power  to  do,  it  cannot  authorise  others  to  do.  The 
council  exceeded  its  powers  in  granting  the  permission  to  the 
defendant  Jones.  Wanting  such  authority,  this  structure,  which 
the  defendant  corporation  assumed  to  give  permission  to  erect  and 
the  defendant  Jones  erected,  constitutes  an  unlawful  obstruction 
on  the  highway — a common  nuisance — and,  as  it  has  caused  special 
damage  to  the  plaintiff,  he  has  a right  of  action.  ( 

In  Dillon’s  Treatise  on  the  Law  of  Municipal  Corporations, 
5th  ed.  (1911),  vol.  3,  p.  1784,  sec.  1130,  we  find  this:  <fThe  prin- 


LIT.] 


ONTARIO  LAW  REPORTS. 


427 


ciple  that  streets  and  public  places,  or  the  uses  thereof,  speaking 
generally,  belong  to  the  public  is  one  of  great  importance.  Because 
they  are  public,  whether  the  technical  fee  be  in  the  adjoining 
owner,  in  the  original  proprietor,  or  in  the  municipality  in  trust 
for  the  public  use,  any  unauthorised  obstruction  of  the  public 
enjoyment  is  an  indictable  nuisance;”  and  (sec.  1131)  : “The 
king  cannot  license  the  erection  or  commission  of  a nuisance ; nor 
in  this  country  can  a municipal  corporation  do  so  by  virtue  of 
any  inherent  or  general  powers.  A building,  or  other  structure 
of  a like  nature, , erected  upon  a street  without  the  sanction  of  the 
Legislature,  is  a nuisance,  and  the  local  corporate  authorities  of 
a place  cannot  give  a valid  permission  thus  to  occupy  streets  with- 
out express  or  plain  power  to  this  end  conferred  upon  them  by 
charter  or  statute.”  The  decisions  cited  by  the  author  are  practi- 
cally all  of  Courts  in  the  United  States.  The  decisions  of  our 
Courts  are  along  the  same  lines.  I refer  only  to  Cline  v.  Cornwall 
(1874),  21  G-r.  129,  where  the  circumstances  strongly  resemble 
those  of  the  present  case,  and  where  a Divisional  Court  upheld 
the  judgment  of  the  trial  Judge  which  restrained  the  erection  by 
the  town  of  a weigh-scales  upon  a public  street.  In  his  reasons 
for  judgment,' the  late  Chancellor  Spragge  said  (p.  141)  : “ I base 
my  judgment  upon  the  proposed  erection  being  ultra  vires,  and 
an  obstruction  to  the  highway,  therefore  a public  nuisance;  and 
occasioning,  as  a necessary  consequence  of  its  erection,  special 
injury  to  the  plaintiff  . . . for  which  he  is  entitled  to  the  inter- 
ference of  this  Court  by  injunction.” 

Accepting  the  facts  of  the  present  case  as  established  to  the 
satisfaction  of  the  learned  trial  Judge,  one  need  not  go  farther  for 
authority  to  support  the  judgment  now  appealed  against.  I would, 
however,  extend  the  time  for  30  days  from  the  present  time  for 
the  removal  of  the  gasoline  tank  and  pump;  otherwise  I would 
dismiss  the  appeal  with  costs. 

Master  J. : — I agree  and  have  nothing  to  add. 

Rose,  J. : — Neither  in  the  notice  of  appeal  nor  upon  the  argu- 
ment was  any  point  made  of  the  plaintiff’s  evidence  as  to  his  having 
caused  the  conveyance  of  the  house  in  which  he  lives  to  be  taken 
in  the  name  of  his  wife;  therefore,  if  the  question  of  title  is  of 
any  importance,  it  must  be  assumed,  for  the  purposes  of  the  appeal, 
that  the  plaintiff  is  the  owner. 

I am  unable  to  adopt  the  view  which  Mowat,  J.,  expressed  in 
Be  Bennett  and  City  of  Hamilton  (1922),  52  O.L.R.  229,  as  to 
the  power  of  a municipal  council  to  authorise  the  erection,  in  a 
public  street,  of  a tank  and  pump  such  as  are  in  question  in  this 
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action;  and  I agree  with  my  brother  Kelly  in  thinking  that  the 
pump  is  an  unlawful  obstruction — a public  nuisance.  Therefore, 
to  my  mind,  the  only  question  in  the  case  is  whether  the  plaintiff 
has  proved  such  special  damage  as  establishes  his  right  to  main- 
tain the  action. 

There  is  plenty  of  evidence  that  the  work  done  in  the  street 
by  the  defendant  Jones  was  a source  of  annoyance  to  the  plaintiff 
and  his  household.  That,  however,  does  not  touch  the  point  in- 
volved in  the  present  appeal ; and  I think  that  all  that  can  be  found 
really  bearing  upon  the  present  issue  is  the  plaintiffs  statement 
that  there  is  annoyance  when  cars  stop  for  gasoline,  in  that  there 
are  sometimes  a great  many  in  the  street,  and  the  more  cars  there 
are  running  up  and  down  the  greater  is  the  inconvenience;  and 
the  plaintiffs  son’s  statement  that  those  in  the  plaintiffs  house 
get  the  fumes  from  the  tank — that  often  when  the  gas  tank  (I  do 
not  know  whether  he  means  the  tank  holding  the  defendant’s 
supply  or  the  tank  on  the  car)  is  being  filled  it  runs  over  and 
saturates  the  machine.  The  plaintiff’s  statement  is,  in  my  opinion, 
scarcely  sufficient  as  proof  of  special  damage;  but  his  son’s  state- 
ment, while  it  does  not  indicate  anything  like  continuous  annoy- 
ance, is,  as  I think,  enough — but  perhaps  no  more  than  enough — 
to  support  the  trial  Judge’s  finding  that  special  damage  was 
caused  to  the  plaintiff  by  the  presence  of  the  tank  and  pump  in 
the  street. 


The  evidence  just  referred  to  goes  to  shew  damage  resulting 
from  the  use,  rather  than  from  the  mere  existence,  of  the  unlawful 
obstruction ; but  the  same  thing  is  true  of  the  evidence  in  Cline  v. 
Cornwall , 21  Gr.  129.  The  physical  obstruction  there  threatened 
was  no  greater  than  that  caused  by  “the  posts  used  for  tying  up 
horses;”  and  the  ground  upon  which  the  Court  held  that  the 
plaintiff  had  a right  to  sue  was  that  from  the  use  of  the  scales  there 
would  be  an  annoyance,  in  that  horses,  cattle,  etc.,  would  be  brought 
there  to  be  weighed,  and  that  when  the  corner  became  noted  for 
such  a concourse  the  class  of  customers  who  frequented  the  plain- 
tiff’s shop  would  be  driven  away.  The  damage  which  the  Court 
thought  would  flow  from  the  use  of  the  scales  was,  of  course,  much 
greater  than  the  damage  which  has  been  sworn  to  flow  from  the 
use  of  the  tank  and  pump  in  the  present  case,  but  that  does  not 
serve  to  distinguish  the  Cline  case  from  this.  There  is,  however, 
this  possible  distinction:  in  the  Cline  case  it  was  thought  that 
the  damage  would  necessarily  result  from  the  use  of  the  scales, 
whereas  in  this  case  it  is  not  made  clear  that  the  overflowing  of 
the  tank  (which  seems  to  be  what  causes  the  odour)  is  not  the 
result  of  carelessness  on  the  part  of  the  defendant  6r  his  em- 
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ployees.  However,  I think  that  this  distinction  is  rather  too  fine 
to  be  regarded  as  a practical  difference,  and,  therefore,  I think 
that  the  Cline  case  is  an  authority  which  supports  the  trial  Judge’s 
holding  that  the  plaintiff  has  suffered  special  damage  from  the 
presence  of  the  obstruction  in  the  highway.  And  I think  that 
the  judgment  ordering  the  removal  of  the  obstruction,  and  not 
merely  restraining  any  objectionable  use  of  it,  was  justified. 
When  the  plaintiff  proves  that  the  obstruction — the  nuisance — 
exists  and  that  he  is  specially  damaged  by  it,  his  status  to  main- 
tain the  action  and  the  jurisdiction  of  the  Court  to  order  the 
removal  of  the  obstruction — the  abatement  of  the  nuisance — are 
established;  and,  these  being  established,  if  the  trial  Judge  grants 
such  relief  as  was  granted  in  this  case,  the  circumstances  that 
would  lead  an  appellate  court  to  vary  his  judgment  must  be  quite, 
exceptional. 

I would  dismiss  the  appeal  with  costs. 

Mulock,  C.J.Ex.  : — Appeal  from  a judgment  of  his  Honour 
Judge  Macnamara,  acting  Judge  of  the  County  Court  of  the 
County  of  Lanark. 

This  action  was  brought  by  the  plaintiff  “on  behalf  of  himself 
and  all  other  ratepayers  of  the  Town  of  Perth  except  the  defendant 
Albert  Jones,”  and  in  his  statement  of  claim  he  alleges  that  he  is 
an  occupant  of  a certain  private  residence  on  the  east  side  of 
Drummond  street  in  the  town  of  Perth;  that  the  defendant  Jones 
occupies  ,a  parcel  of  land  with  buildings  thereon  on  the  west  side 
of  the  said  street  and  carries  on  thereon  the  business  of  a motor- 
garage  and  repair-shop  and  of  selling  and  delivering  thereon  to 
owners  of  motor-cars  gasoline  and  other  oils ; that  noise,  disagree- 
able and  noxious  odours^  and  smoke  in  large  volume,  arising  from 
such  business,  constitute  a public  nuisance,  and  particularly  cause 
material  discomfort  and  annoyance  to  the  plaintiff  and  his  family, 
occupants  of  the  said  residence;  that  the  said  Jones  unlawfully 
constructed  on  the  said  Drummond  street,  in  front  of  his  said 
premises,  a gasoline  oil  tank  and  pump  for  transferring  oil  from 
said  tank  to  moton-cars,  and  delivers  oil  therefrom  to  motor-cars 
stopping  at  the  said  pump  for  oil;  that  such  sale  and  delivery  of 
oil  “ creates  a nuisance,  in  that  the  said  Drummond  street  is  in 
part  blocked  for  traffic  and  that  the  disagreeable  and  noxious 
vapours  and  odours  arise  therefrom  and  that  said  oil  tank  and 
pump  were  and  are  an  obstruction  in  the  said  Drummond  street;” 
that  the  said  corporation  gave  its  consent  to  the  said  Jones  con- 
structing said  tank  and  pump  and  to  create  such  nuisance;  that 
“ disagreeable  and  noxious  odours  from  the  said  oil  tank  and 
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pump  have  caused  material  discomfort  and  nuisance  to  and  rend- 
ered the  plaintiffs  said  residential  premises  less  fit  for  residential 
purposes.”  The  plaintiff  asks  for  damages  against  the  defendants, 
and  that  Jones  be  restrained  from  so  operating  the  said  business 
as  to  cause  such  nuisance  to  the  plaintiff,  and  that  he  and  the 
said  corporation  be  restrained  from  operating  the  said  oil  pump 
and  tank  and  from  the  sale  and  delivery  of  oil,  and  be  ordered  to 
remove  the  same  from  Drummond  strreet. 

The  learned  trial  Judge  found  as  a fact  that  the  business  at 
the  garage  was  not  being  carried  on  in  such  a manner  as  to  cause 
a nuisance,  and  the  only  relief  which  he  granted  to  the  plaintiff 
was  an  order  directing  the  tank  and  pump  to  be  removed  from  the 
highway.  From  this  judgment  the  defendants  appeal.  The  plain- 
tiff did  not  cross-appeal  nor  give  the  notice  required  by  Rule  492 ; 
and,  therefore,  the  only  question  open  to  our  determination  is  in 
respect  of  the  judgment  directing  removal  of  the  tank  and  pump. 

I find  it  difficult  to  understand  from  the  learned  Judge’s 
reasons  for  judgment  the  ground  upon  which  he  directed  such 
removal.  He  says : “ The  evidence  in  this  case  shews  that  the 
gasoline  oil  tank  and  pump  in  question  were  placed  on  the  street 
by  the  defendant  Jones  with  the  consent  of  the  defendant  cor- 
poration, and  it  also  shews  that  their  use  by  the  defendant  Jones 
for  the  purposes  of  his  business  was  an  obstruction  in  the  street, 
and  also  caused  special  injury  to  the  plaintiff.  The  garage  is  on 
private  property,  and  there  is  no  by-law  setting  apart  any  portion 
of  the  town  for  residential  purposes;  no  objection  can  be  taken  to 
the  garage  being  situate  where  it  is,  so  long  as  the  business  carried 
on  therein  is  not  shewn  to  be  a nuisance,  and  this  has  not  been 
shewn  herein.  It  having  been  shewn,  however,  that  the  gasoline 
oil  tank  and  pump  are  an  obstruction  on  the  street  and  were 
placed  there  with  the  permission  of  the  defendant  corporation, 
and  it  having  also  been  shewn  that  the  existence  of  the  said  tank 
and  pump  in  the  street  caused  to  the  plaintiff  special  damage, 
there  will  be  judgment  for  $1  with  County  Court  costs  and  without 
set-off,  and  for  an  order  that  the  gasoline  tank  and  pump  in  question 
must  be  removed  from  the  highway  within  30  days.”  I interprret 
the  learned  trial  Judge’s  reasons  for  directing  the  removal  of  the 
tank  and  pump  to  be  th&t  “ their  use  by  the  defendant  Jones  for 
the  purpose  of  his  business  was  an  obstruction  in  the  street” 
which  caused  special  injury  to  the  plaintiff,  and  also  that  their 
mere  “ existence  in  the  street  ” caused  the  plaintiff  special  damage. 

There  is  no  evidence  that  the  plaintiff  sustained  any  injury 
over  and  above  that  sustained  by  the  general  public  either  because 
“ of  the  existence  of  the  tank  and  pump  in  the  street  ” or  because 
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of  any  obstruction  in  the  street  because  of  “ their  use  by  the 
defendant  for  the  purpose  of  his  business  ;”  and,  in  the  absence 
of  such  special  injury,  the  plaintiff  is  not  entitled  to  maintain 
his  action  in  so  far  as  it  is  based  on  “the  existence  of  the  tank 
and  pump  in  the  street  or  their  use  by  the  defendant.”  The 
learned  trial  Judge’s  findings  are  silent  as  to  whether  the  opera- 
tion of  the  tank  and  pump  caused  any  special  injury  to  the  plain- 
tiff, and  I have  carefully  studied  the  evidence  in  order  to  discover 
whether  I could  with  safety  come  to  any  conclusion  on  that  point. 
At  the  trial  the  evidence  on  behalf  of  the  plaintiff  was  directed 
chiefly  to  his  complaints  and  grievances  because  of  repair-work  of 
cars  carried  on  in  the  defendant’s  garage  and  on  the  street  in  front 
thereof,  apparently  little  importance  being  attached  to  any  incon- 
venience or  discomfort  occasioned  to  the  plaintiff  by  reason  of  the 
operation  of  the  tank  and  pump.  The  pump  is  situated  105  feet 
from  the  nearest  corner  of  the  plaintiff’s  residence,  and  the  uncon- 
tradicted evidence  of  the  defendant  Jones  is  that  the  tank  has  a 
capacity  of  500  gallons;  that  his  daily  sale  of  gasoline  averaged 
100  gallons;  and  that  on  an  average  about  5 gallons  were  delivered 
daity  to  each  car.  Thus,  the  average  daily  number  of  cars  obtain- 
ing gasoline  at  the  tank  was  20,  or  less  than  one  car  an  hour.  It 
is  fair  to  assume  that  the  gasoline  was  delivered  into  the  tank  and 
by  the  pumps  into  the  cars  in  the  standard  way,  namely,  through 
pipes.  The  process  of  pumping  5 gallons  into  a car-tank  would 
occupy  but  a few  moments,  and  the  contention  that  the  plaintiff, 
residing  106  feet  away,  could  suffer  any  inconvenience  or  discom- 
fort from  such  an  hourly  and  brief  operation,  or  that  of  filling  the 
tank  once  in  about  5 days,  is  not  worthy  of  belief.  I do  not  find  any 
evidence  (by  the  plaintiff  himself  that  the  operation  of  the  tank 
and  pump  occasioned  to  him  or  his  household  any  inconvenience. 
Practically  the  whole  burden  of  his  complaints  was  because  of 
the  work  carried  on  in  the  defendant’s  garage  and  on  the  street 
in  front  of  it,  his  grievance  in  respect  to  the  tank  and  pump  being 
simply  that  they  were  on  the  street.  Mrs.  Code,  the  plaintiff’s 
wife,  was  asked,  “ Is  there  any  annoyance  when  the  cars  stop  for 
gasoline  ?”  and  her  answer  was,  “ There  are  sometimes  a great 
many  on  the  street  and  of  course  the  more  cars  there  are  running 
up  and  down  the  street  the  more  dust  and  more  inconvenience.” 
E.  Code,  the  plaintiff’s  son,  swore : “ It  simply  is  no  comfort  with 
a garage  there,  the  noises  at  night  disturb  my  rest,  and  in  1920  I 
went  to  the  lake  to  get  away  from  the  noise.  Last  year  I stayed  away 
three  months  instead  of  two  months  on  account  of  the  noise  there. 
Q.  Is  it  the  noise  you  complain  of  solely?  A.  The  noise  and  the 
smell  of  gasoline  that  comes  up  to  my  sleeping  porch.”  This  and 
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App.  Div.  further  evidence  that  followed  referred  to  the  garage,  and  then  he 
was  asked : “ The  gasoline  tank,  what  about  that  ?”  to  which  he 

answered,  "We  got  the  fumes  from  these  often.  When  the  gas 

C°DE  tank  is  being  filled  up  it  runs  over  and  saturates  the  machine.” 
Jon™  The  quantity  of  gasoline  that  would  saturate  a “ machine  ” of  steel 
Perth.  must  have  been  too  slight  to  produce  a smell  that  would  reach  the 
Mulock  plaintiff’s  house.”  Moreover,  the  filling  of  the  tank  was  an  infre- 
C.J.Ex’.  quent  proceeding,  and  any  inconvenience  arising  to  the  plaintiff 
or  his  household  therefrom  must  have  been  negligible. 

The  evidence  shews  that  much  car  repair-work  was  being 
carried  on  in  the  defendant’s  garage  and  on  the  street  in  front  of 
it,  and  I infer  from  the  evidence  that  the  engines  of  cars  standing 
there  for  repairs  were  often  allowed  to  run,  and  that  the  atmos- 
phere in  consequence  was  made  offensive  by  exhaust  gas,  the 
odours  from  which  may  have  reached  the  plaintiff’s  residence  and 
caused  the  disagreeable  smells  of  which  he  complains. 

It  would,  I think,  be  quite  unsafe  for  an  appellate  court,  not 
having  the  advantage  of  having  seen  the  witnesses  in  the  box,  to 
find  that  the  operation  of  the  tank  and  pump  caused  the  plaintiff 
special  damage ; and  I,  therefore,  think  that  the  proper  disposition 
of  the  appeal  would  be  to  refer  the  case  back  for  retrial,  if  the 
plaintiff  so  desires;  otherwise  to  dismiss  the  action. 

Further,  with  respect,  I am  of  opinion  that  the  learned  Judge 
erred  in  ordering  the  removal  of  the  tank  and  pump.  Their 
presence  on  the  highway  constitutes  at  most  only  a public  nuisance 
suffered  by  the  plaintiff  in  common  with  all  other  of  his  Majesty’s 
subjects.  The  plaintiff  sues  “ on  behalf  of  himself  and  all  other 
ratepayers  of  the  town  of  Perth  except  the  defendant  Jones,”  but 
a private  citizen,  either  on  his  own  behalf  alone  or  on  behalf  of 
himself  and  other  ratepayers,  cannot  maintain  an  action  to  abate 
what  is  at  most  a public  nuisance.  Where  a public  nuisance  also 
causes  special  damage  to  any  one,  the  measure  of  relief  to  which 
such  person  is  entitled  must  be  limited  to  what  is  necessary  in 
order  to  abate  the  special  injury  which  he  suffers.  In  this  case 
the  plaintiff  at  most  is  a special  sufferer  only  because  of  the  opera- 
tion of  the  tank  and  pump  not  because  of  their  being,  it  may  be 
supposed,  unlawfully  on  the  street.  The  tank,  I assume,  is  under- 
ground, and  the  pump,  if  not  operated,  could  not  cause  special 
injury  to  the  plaintiff,  who  resides  more  than  100  feet  away  from  it. 

The  learned  trial  Judge  cites,  in  support  of  his  order  direct- 
ing removal  of  the  tank  and  pump,  Cline  v.  Cornwall,  21  Gr.  129. 
In  that  case  the  town  commenced  the  work  of  excavating  the  earth 
on  a public  street,  within  8 feet  of  the  plaintiff’s  store,  for  the 
purpose  of  placing  therein  a set  of  scales  to  be  used  as  public 
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weigh-scales  for  weighing  loads  of  hay,  pork,  grain,  and  other  simi- 
lar articles,  and  also  livestock.  The  excavation  materially  inter- 
fered with  the  -passage  of  vehicles  into  the  plaintiffs  yard,  and  it 
was  intended  to  place  on  the  scales  in  this  excavation  a platform 
which  would  have  occupied  one- third  of  the  width  of  the  street  and 
also  a box  3 feet  high  and  6 or  7 inches  wide.  The  work  as  it 
was  proceeding  was  especially  injurious  to  the  plaintiff,  and  the 
Court  was  of  opinion  that  the  proposed  work  when  completed 
would  not  only  obstruct  the  highway  and  therefore  prove  to  be  a 
public  nuisance,  but  would  also  occasion  special  injury  to  the 
plaintiff  in  the  way  of  his  business;  and,  therefore,  it  restrained 
the  completion  of  the  work.  This  measure  of  relief  was  necessary 
in  order  to  prevent  special  injury  to  the  plaintiff. 

In  the  present  case  I am  unable  to  see  wherein  the  plaintiff 
would  be  specially  injured  by  the  tank  and  pump  being  allowed 
to  remain  undisturbed  upon  the  street,  provided  they  were  not 
being  operated;  and,  therefore,  I am  of  opinion  that  the  learned 
trial  Judge  erred  in  ordering  their  removal. 

Appeal  dismissed  (Mulock,  C.J.Ex.,  dissenting). 


[GRDE,  J.] 

Re  Warren. 

Will  — Construction  — Trust  — Provisions  for  Widow  — Bequest  of 
$10,000  “Worth”  of  Capital  Stock  of  Company  — Demonstrative 
Legacy  — What  Constitutes  Specific  Legacy  — Distribution  of 
Residue  among  Legatees  “ in  Proportion  that  Legacies  Bear  to 
Total  Residue  ” — “ Free  Use  of  House  ” — Bequests  to  Charitable 
Bodies — Right  of  Public  Trustee  to  be  Heard  upon  Originating 
'Notice — Ontario  Public  Trustee  Act,  1919,  9 Geo.  V.  ch.  32,  sec.  7, 
subsec.  5 ( Added  by  11  Geo.  V.  ch.  J^7,  sec.  8) — Effect  of  Death  of 
Residuary  Legatee  in  Lifetime  of  Widow — Substitution  of  Child 
or  Children  of  Deceased  Beneficiary — Vested  or  Contingent  Inter- 
ests— “ Leaving  no  Issue  ” — Insufficiency  of  Assets — Gift  of  In- 
come of  Fund  to  Widow' — Election  to  Take  Benefits  under  Will  in 
Lieu  of  Dower — Abatement — Exception  to  General  Rule. 

The  testator  devised  and  bequeathed  his  whole  estate  to  his  executors 
and  trustees  upon  trust,  after  paying  debts,  etc.,  to  convey  to  his 
widow  the  house  and  premises  in  which  he  might  be  residing  at 
his  death,  and  all  his  household  furniture  for  her  own  use  absolutely; 
also  “ to  hold  in  trust  $15,000  of  par  value  of  the  capital  stock  of  ” 
a commercial  company  in  which  he  was  a large  shareholder,  and  to 
pay  the  income  derived  therefrom  to  his  wife  during  her  lifetime, 
with  power  to  the  trustees  to  realise  upon  the  stock  in  their  uncon- 
trolled discretion,  but  with  a direction  that,  in  order  that  the 
testator's  adopted  son  should  have  the  privilege  of  purchasing  the 
shares,  they  should  be  first  offered  to  him.  The  proceeds  of  the 
shares  were  then  to  be  paid  to  the  wife  for  her  own  use  absolutely. 
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Then  followed  a clause  (4),  “to  make  over  and  assign”  to  the 
adopted  son  “ $10,000  worth  of  capital  stock  ” of  the  company  afore- 
said. Then  followed  a specific  devise  to  a nephew,  pecuniary 
legacies  to  sisters,  nieces,  and  others,  and  a provision  for  the  pur- 
chase of  a house  for  the  “ free  use  ” of  the  wife  in  case  he  should 
not  own  the  private  residence  occupied  at  his  death.  The  “ balance  ” 
of  the  estate  was  then  to  be  invested,  and  the  income  applied  in 
paying  a sum  annually  to  the  testator’s  wife  and  a sum  monthly  to 
his  brother.  What  remained  of  the  income  was  to  be  accumulated 
and  dealt  with  in  the  same  manner  as  the  balance  of  the  capital. 
Upon  the  wife’s  death,  certain  sums  were  to  be  paid  to  charities, 
and  all  the  residue  was  to  be  “ divided  equally  among  my  adopted 
son,  my  sisters  and  nieces  mentioned  in  this  my  will,  in  the  pro- 
portions that  the  legacies  bequeathed  to  them  bear  to  the  total 
residue  of  my  estate,  the  child  or  children  of  any  deceased  bene- 
ficiary to  take  the  parent’s  share,  and  should  any  beneficiary  pre- 
decease my  wife  leaving  no  issue  the  share  which  the  issue  of  such 
child  would  otherwise  have  taken  shall  be  divided  among  the  sur- 
viving beneficiaries.”  The  capital  stock  of  the  company  was  actually 
worth  less  than  par: — • 

Held,  having  regard  to  the  testator’s  use  of  the  expression  “ of  par 
value  ” in  the  provision  for  his  wife,  that  the  gift  of  “ $10,000  worth 
of  capital  stock  ” to  the  adopted  son  was  not  a specific  legacy,  but 
a demonstrative  legacy  of  $10,000;  and  that,  failing  a sufficient 
quantity  of  the  stock  belonging  to  the  testator  to  make  up  the  actual 
value  of  $10,000,  the  adopted  son  was  entitled  to  have  the  amount 
made  good  out  of  the  estate. 

Review  of  the  authorities  on  the  question,  what  constitutes  a specific 
legacy? 

(2)  The  legacy  to  the  adopted  son  being  in  substance  a legacy  of 
$10,000,  the  basis  for  calculating  his  share  of  the  residue  was  ascer- 
tained. 

(3)  “The  proportions  that  the  legacies  bequeathed  to”  the  adopted 
son,  the  sisters  and  nieces,  “ bear  to  the  total  residue  of  my  estate  ” 
were  to  be  ascertained  by  taking  the  aggregate  of  all  the  legacies 
already  given  to  them,  and  the  proportion  or  percentage  which  each 
of  these  legacies  bears  to  that  aggregate  will  be  the  proportion  or 
percentage  which  the  donee  of  that  legacy  will  receive  in  the  dis- 
tribution of  the  residue. 

(4)  By  the  expression  (in  clause  7)  “my  wife  shall  have  the  free  use 
of  any  such  house  during  her  lifetime,”  which  was  a provision  in 
lieu  of  the  absolute  gift  of  the  house  in  which  he  might  be  residing 
at  his  death  if  then  owned  by  him,  the  testator  intended  that  the 
use  was  to  be  clear  of  any  burden,  such  as  taxes  and  insurance. 

(5)  Under  subsec.  5 of  sec.  7 of  the  Ontario  Public  Trustee  Act,  1919, 
9 Geo.  Y.  ch.  32,  added  by  the  amending  Act  of  1921,  11  Geo.  V. 
ch.  47,  sec.  8,  notice  must  be  given  to  the  Public  Trustee  of  any 
proceeding  to  construe  a will  which  contains  a provision  for  any 
religious,  educational,  or  charitable  purpose,  and  lie  is  entitled  to 
intervene  even  if  the  institution  is  named  in  the  will,  if  it  is  not 
represented:  in  this  case  notice  to  him  was  proper,  and  he  was 
entitled  to  be  heard. 

(6)  The  gift  of  the  residue  became  immediately  vested  in  each  bene- 
ficiary who  survived  the  testator  or  in  any  child  or  children  (who 
survived  the  testator)  of  any  beneficiary  who  predeceased  him,  sub- 
ject as  to  any  original  beneficiary  who  survived  the  testator  to  his 
share  being  divested  in  favour  of  his  child  or  children  in  case  he 
should  predecease  the  widow,  leaving  a child  or  children,  or  in 
favour  of  those  beneficiaries  who  may  survive  the  widow  if  he 
should  die  leaving  no  issue.  The  expression  “ leaving  no  issue  ” 
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has  reference  to  the  death  of  the  beneficiary,  and  does  not  require 
that  the  issue  should  survive  the  widow.  Upon  the  death  of  a 
beneficiary  before  that  of  the  widow,  the  share  of  that  beneficiary, 
taken  by  his  child  or  children,  will  become  an  absolute  indefeasible 
one,  immediately  vested  as  to  interest,  though,  by  reason  of  the 
annuities,  not  as  to  enjoyment.  This  would  also  apply  to  the  case 
of  any  child  or  children  (who  survived  the  testator)  of  any  bene- 
ficiary who  predeceased  him. 

(7)  By  clause  7 the  trustees  were  authorised  to  set  aside  $6,000  and 
to  use  it  in  whole  or  in  part  in  purchasing  a house  for  the  widow — 
any  portion  not  used  for  that  purpose  to  be  invested  and  the  income 
paid  to  her  during  her  life.  In  the  event  of  an  insufficiency  of 
assets  this  gift  of  income  would  not  abate  with  the  other  legacies; 
the  widow  having  elected  to  take  the  benefits  under  the  will  in  lieu 
of  dower,  this  gift  to  her  had  priority  over  the  other  general 
legacies  and  did  not  abate  with  them. 

Motion  by  George  Warren  for  an  order  determining  questions 
as  to  the  construction  of  certain  provisions  in  the  will  of  Thomas 
Warren,  deceased,  and  motion  by  the  executors  of  the  will  for  a 
determination  of  questions  as  to  the  construction  of  other  pro- 
visions thereof. 

The  motions  were  heard  by  Orde,  J.,  in  the  Weekly  Court, 
Toronto. 

J.  P.  MacGregor,  for  George  Warren. 

H.  J>.  McLaughlin,  for  the  executors. 

F.  H.  Snyder,  for  Ruth  Warren,  widow  of  the  testator. 

H.  H.  Donald,  for  Lilian  Crowe  and  several  other  residuary 
devisees  and  legatees. 

K.  W.  Wright,  for  the  Public  Trustee. 

July  7.  Orde,  J. : — George  Warren  having  launched  a motion 
for  the  construction  of  certain  provisions  of  the  will  in  question, 
the  executors  by  special  leave  gave  notice  submitting  certain  other 
questions,  and  both  motions  were  argued  together. 

Thomas  Warren  died  on  the  27th  February,  1922,  and  by  his 
will  devised  and  bequeathed  his  whole  estate  to  the  executors,  whom 
he  also  appointed  trustees,  upon  trust,  after  paying  debts,  etc.,  to 
convey  to  his  widow  the  house  and  premises  in  which  he  might 
be  residing  at  his  death,  and  all  his  household  furniture,  for  her 
own  use  absolutely;  also  “to  hold  in  trust  $15,000  of  par  value 
of  the  capital  stock  of  the  Thomas  Warren  Knitting  Company 
Limited  and  to  pay  the  income  therefrom  derived  to  my  said  wife 
during  her  lifetime,”  with  power  to  the  trustees  to  realise  upon 
the  stock  in  their  uncontrolled  discretion,  but  with  a direction 
that,  in  order  that  the  testator’s  adopted  son  George  Warren  should 
have  the  privilege  of  purchasing  the  shares,  they  should  be  first 
offered  to  him.  The  proceeds  derived  from  the  realisation  of  these 
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Orde,  J.  shares  were  then  to  be  paid  to  the  testator’s  wife  “ for  her  own 
1923  use  absolutely.” 

Then  follows  the  clause  which  has  given  rise  to  the  main  diffi- 
Wakren.  culty  in  the  interpretation  of  the  will,  namely: — 

"(4)  To  make  over  and  assign  to  our  adopted  son  George 
Warren  $10,000  worth  of  capital  stock  of  the  Thomas  Warren  Knit- 
ting Company  Limited.” 

Then  follow  a specific  devise  to  a nephew  and  a large  number 
of  pecuniary  legacies  to  the  testator’s  sisters  and  nieces  and  to 
others  and  a provision  for  the  purchase  of  a house  for  his  wife 
(which  will  be  referred  to  more  fully  later)  in  case  the  testator 
shall  not  own  the  private  residence  occupied  at  his  death.  The 
balance  of  the  estate  is  then  to  be  invested  and  the  income  there- 
from and  from  any  uninvested  portion  is  to  be  dealt  with  as 
follows:  $1,200  annually  to  his  wife  during  her  lifetime  and  $20 
per  month  to  his  brother  James  Warren  during  his  lifetime,  and 
the  balance  of  the  income  is  to  accumulate  and  be  dealt  with  in 
the  same  manner  as  the  balance  of  the  capital.  Upon  the  wife’s 
death  the  estate  is  disposed  of  as  follows : — 

“(17)  On  the  death  of  my  wife  to  pay  to  the  Governing 
' Council  of  the  Salvation  Army  of  Canada  the  sum  of  $5,000  and 
to  pay  to  the  Sick  Children’s  Hospital  of  the  City  of  Toronto  the 
sum  of  $2,000.  All  the  rest  and  residue  of  my  estate  shall  be 
divided  equally  among  my  adopted  son,  my  sisters  and  nieces 
mentioned  in  this  my  will  in  the  proportions  that  the  legacies 
bequeathed  to  them  bear  to  the  total  residue  of  my  estate,  the 
child  or  children  of  any  deceased  beneficiary  to  take  the  parent’s 
share,  and  should  any  beneficiary  predecease  my  wife  leaving  no 
issue  the  share  which  the  issue  of  such  child  would  otherwise  have 
taken  shall  be  divided  among  the  surviving  beneficiaries.” 

The  main  question  for  consideration  is  the  meaning  to  be 
given  to  the  word  “worth”  in  the  4th  clause,  the  capital  stock 
of  the  Warren  Knitting  Company  Limited  being  actually  worth 
less  than  par.  And  the  determination  of  this  question  has  a two- 
fold effect:  it  not  only  affects  the  value  of  the  gift  to  George 
Warren  in  the  4th  clause,  but  it  affects  the  proportionate  share  of 
the  residue  given  him  by  the  17th  clause. 

It  is  well,  perhaps,  at  the  outset  to  notice  that,  after  his  widow, 
the  testator’s  adopted  son  George  Warren  is  clearly  intended  by 
the  will  to  be  the  chief  beneficiary.  To  him  is  given  the  preference 
in  the  purchase  of  the  stock  set  apart  for  the  widow,  and  no  legacy 
to  any  other  person  exceeds  $2,000,  while  that  to  George  Warren 
is  expressed  to  be  worth  $10,000.  The  legacies  to  the  sisters  and 
nieces,  apart  from  the  discharge  of  one  niece  from  some  ^liability, 
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aggregate  $13,000,  so  that  George's  share  of  the  residue  is  clearly 
intended  to  be  a substantial  one. 

The  Thomas  Warren  Knitting  Company  Limited  was  incor- 
porated under  the  Dominion  Companies  Act  with  an  authorised 
capital  of  $50,000,  consisting  of  500  shares  of  $100  each.  At  the 
date  of  the  will,  the  9th  May,  1921,  only  $25,000  of  this  stock 
had  been  issued,  of  which  $2,600  stood  in  the  name  of  George 
Warren,  and  $22,400  stood  in  the  name  of  the  testator  or  his 
nominees;  and  there  had  been  no  change  in  these  holdings  at  the 
time  of  the  testator's  death  in  the  following  February.  It  is  not 
suggested  that  George  Warren  was  not  the  absolute  owner  of  the 
$2,600  of  stock  registered  in  his  name,  so  that  both  when  he  made 
his  will  and  at  his  death  the  testator  did  not  hold  or  control 
(otherwise  than  through  his  power  to  issue  further  shares  from 
the  treasury)  $25,000  of  the  company's  stock. 

If  the  shares  held  already  by  George  had  been  a gift  from  his 
adopted  father,  it  is  possible,  as  a matter  of  mere  speculation, 
that  the  testator  had  forgotten  the  fact,  and  was  under  the  im- 
pression that  he  still  owned  250  shares.  Had  he  possessed  exactly 
250  shares,  it  might  have  been  argued  with  some  force  that  the 
testator  meant  $10,000  par  value  by  the  expression  “ $10,000 
worth,"  though  it  would  not  necessarily  follow  that  the  mere 
coincidence  in  the  amount  would  have  been  sufficient  to  affect  the 
construction  of  the  testator's  language  if  open  to  any  other 
meaning. 

It  was  said-  on  the  argument  and  not  contradicted  that  the 
stock  of  the  company  was  worth  much  less  than  par,  and  there 
were  put  in  the  audited  balance  sheets  for  the  31st  January,  1921, 
and  the  31st  January,  1922,  respectively.  The  former  shewed  a 
very  small  surplus  over  the  $25,000  of  issued  capital  stock,  after 
satisfying  all  the  debts,  which  would  give  the  stock  at  that  date 
a paper  value  of  slightly  over  par.  On  the  31st  January,  1922,  a 
few  days  before  the  testator's#death,  the  slight  surplus  had  become 
a deficit  of  $13,449,  representing  a loss  on  the  year's  business  of 
more  than  $15,000.  This  gave  the  capital  a paper  value  of  about 
$40  per  share  at  the  death  of  the  testator. 

A gift  of  “$10,000  worth"  of  the  stock  of  a company  over 
which  the  testator  had  no  control,  and  which  had  a marketable 
value  from  day  to  day  on  a stock  exchange,  might  well  be  deemed 
to  refer  to  the  market  value  as  distinct  from  the  par  value.  On 
the  other  hand,  a gift  of  “ $10,000  worth  " of  the  capital  stock  of 
the  testator's  own  company,  the  shares  of  which  were  not  sold  on 
the  open  market,  might,  if  not  affected  by  the  context,  be  held  to 
mean  $10,000  of  par  value. 
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Here,  however,  we  find  the  testator  expressly  setting  aside 
$15,000  of  “par  value"  of  the  stock  for  his  wife’s  benefit,  and 
then  immediately  directing  his  executors  and  trustees  to  make 
over  and  assign  $10,000  “ worth " of  the  stock  to  his  adopted  son. 
It  is  difficult  to  believe  that  the  testator  meant  the  same  thing  by 
the  two  different  expressions.  The  term  “ par  value  " is  well 
understood:  it  refers  to  the  nominal  value  of  the  stock  of  a com- 
pany, and  is  used  ordinarily  to  avoid  any  doubt  as  to  what  is  meant. 
The  phrase  “ $15,000  of  par  value  " has  exactly  the  same  meaning 
as  “ 150  shares."  If  we  conclude,  as  I think  we  must,  that  the 
testator  meant  something  different  by  the  phrase  “ $10,000  worth 
of  capital  stock,"  what  then  did  he  mean  ? Is  it  not  exactly  as  if 
he  had  said  “capital  stock  worth  $10,000?"  Unless  the  legacy 
can  be  construed  as  specific,  then  my  conclusion  is  that  it  is  a 
demonstrative  legacy  of  $10,000,  and  that,  failing  a sufficient 
quantity  of  stock  belonging  to  the  testator  to  make  up  the  actual 
value  of  $10,000,  George  Warren  is  entitled  to  have  the  amount 
made  good  out  of  the  estate. 

The  testator  has  nowhere  used  the  word  “ my  " or  any  other 
expression  which  indicates  that  he  is  referring  to  any  specific 
stock  which  he  then  possessed.  Unless  the  language  otherwise 
requires  it,  the  Courts  lean  against  holding  a gift  of  this  character 
to  be  specific,  even  though  the  testator  may  have  the  exact  amount 
at  the  date  of  the  will : Theobald  on  Wills,  7th  ed.,  p.  149. 

Nor  is  a direction  to  transfer  stock,  though  it  would  appear  to 
indicate  that  unless  the  testator  possessed  it  the  direction  could 
not  be  carried  out,  sufficient  to  make  the  gift  specific:  Sibley  v. 
Perry  (1802),  7 Yes.  522;  Webster  v.  Hale  (1803),  8 Yes.  410. 
Nor  can  the  present  case  come  within  the  principle  laid  down  in 
Page  v.  Leapingwell  (1812),  18  Yes.  463;  Dichin  v.  Edwards 
(1844),  4 Hare  273;  Williams  v.  Hughes  (1857),  24  Beav.  474; 
and  Bleelcer  v.  White  (1876),  23  Gr.  163;  because  here  there  is 
not  a gift  in  trust  of  a specific  par^  of  the  estate,  out  of  which 
the  legacies  are  carved,  which  in  the  cases  just  mentioned  was 
held  to  be  sufficient  to  make  such  legacies  specific  though  in  terms 
they  were  pecuniary.  Page  v.  Leapingwell  is  distinguished  in 
In  re  Turmo  (1890),  45  Ch.D.  66;  and,  while  the  last  mentioned 
case  is  not  applicable  here,  I cannot  see  how  the  principle  of  Page 
v.  Leapingwell  can  be  applied  where  the  whole  estate  is  given  to 
the  executors  and  trustees  upon  trust  to  carry  out  the  testator’s 
wishes. 

In  my  judgment,  the  legacy  to  George  Warren  in  clause  4 of 
the  will  is  a demonstrative  legacy  of  $10,000,  to  be  satisfied  out  of 
stock  of  the  Thomas  Warren  Knitting  Company  according  to  its 
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actual  value,  so  far  as  there  is  in  the  testator's  estate  stock  avail- 
able for  that  purpose,  after  setting  aside  the  150  shares  for  the 
widow,  and  to  be  made  good  as  to  any  deficiency  out  of  the  assets 
available  for  the  payment  of  the  general  legacies.  The  value  of 
the  stock  to  be  transferred  to  George  Warren  must  be  fixed  as  of 
the  date  when  the  executors  make  the  transfer  to  him;  he  is  in 
effect  entitled  to  receive  $10,000. 

2.  My  conclusion  upon  the  foregoing  question  answers  auto- 
matically the  question  as  to  George  Warren's  share  in  the  residue. 
His  legacy  being  in  substance  a legacy  of  $10,000,  the  basis  for 
calculating  his  share  of  the  residue  is  at  once  fixed. 

3.  The  executors  ask  a question  as  to  what  the  testator  meant 
by  “the  proportions  that  the  legacies  bequeathed  to  them  bear  to 
the  total  residue  of  my  estate."  The  testator  is  here  disposing 
of  all  that  is  left  after  satisfying  the  earlier  gifts.  There  is  in  a 
sense  a residue  within  a residue,  for  by  the  16th  clause  he  directed 
the  annuities  to  his  wife  and  his  brother  James  to  be  paid  out  of 
the  income  of  the  “ balance  " of  his  estate.  While  the  testator's 
language  in  defining  the  distributive  shares  of  the  residue  is  not 
precise,  I see  nothing  obscure  in  it.  Take  the  aggregate  of  all 
the  legacies  already  bequeathed  to  his  adopted  son  and  his  sisters 
and  nieces : then  the  proportion  or  percentage  which  each  of  such 
legacies  bears  to  that  aggregate  will  be  the  proportion  or  percent- 
age which  the  donee  of  such  legacy  will  receive  in  the  distribution 
of  the  residue. 

4.  Since  the  argument  my  attention  has  been  drawn  to  a point 
which  was  not  raised  in  the  notices  of  motion  or  mentioned  at 
the  hearing:  viz.,  what  will  be  the  effect  of  the  death,  during  the 
lifetime  of  Mrs.  Warren,  of  any  of  those  among  whom  the  residue 
is  distributed.  Is  the  gift  contingent  upon  the  beneficiary  sur- 
viving the  period  of  distribution,  or  is  it  vested  subject  to  being 
divested  upon  failure  to  survive  such  period,  with  a provision  for 
substitution  in  favour  of  issue,  if  any,  or  for  an  accrual  to  the 
shares  of  the  survivors  if  no  issue  ? I cannot  answer  this  question 
without  hearing  argument.  The  executors  may  bring  the  matter 
on  some  time  after  vacation  upon  notice  to  all  those  interested  or 
their  solicitors,  including  the  adult  children,  if  any,  of  the  resi- 
duary legatees,  and  the  Official  Guardian  on  behalf  of  any  infants 
and  of  any  unborn  issue. 

5.  A further  question  arises  as  to  the  meaning  of  the  sentence 
“ my  wife  shall  have  the  free  use  of  any  such  house  during  her 
lifetime " in  the  7th  clause.  By  this  clause  the  trustees  were 
authorised  to  set  aside  $6,000,  and  to  use  the  sum  in  whole  or  in 
part  in  purchasing  a house  for  the  widow;  any  portion  not  used 
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for  that  purpose  to  be  invested  and  the  income  paid  to  her  during 
her  life.  This  provision  was  in  lieu  of  the  absolute  gift  of  the 
house  in  which  he  might  be  residing  at  his  death  if  then  owned 
by  him.  I think  that  the  testator  intended  something  by  the 
word  “ free  ” which  could  not  be  implied  by  the  gift  of  the  mere 
“ use  ” of  the  house,  and  the  only  reasonable  meaning  is  that  her 
use  was  to  be  clear  of  any  burden,  such  as  taxes  and  insurance. 

6.  A question  was  raised  as  to  the  status  of  the  Public  Trustee 
upon  the  motion,  it  being  argued  that  when  a charitable  or  re- 
ligious body  is  expressly  named  in  the  will,  the  Public  Trustee 
need  not  be  notified  and  ought  not  to  appear.  The  Public  Trustee 
refers  to  sec.  7,  subsec.  5f,  of  the  Ontario  Public  Trustee  Act,  as 
enacted  by  (1921)  11  Geo.  V.  ch.  47,  sec.  8.  This  subsection  seems 
to  require  notice  to  the  Public  Trustee  of  any  proceeding  to  con- 
strue a will  which  contains  a provision  for  any  religious,  educational, 
or  charitable  purpose,  and  to  entitle  him  to  intervene  even  if  the 
institution  is  named  in  the  will,  if  such  institution  is  not  repre- 
sented. In  view  of  this,  I must  hold  that  notice  to  the  Public 
Trustee  was  proper,  and  that  he  was  entitled  to  be  heard. 

7.  The  costs  of  all  parties  will  be  paid  out  of  the  estate,  those  of 
the  executors  as  between  solicitor  and  client. 

November  17.  The  question  (4)  above-mentioned  and  another 
question  were  argued  before  Orde,  J. 

H.  J.  McLaughlin , for  the  executors. 

J.  P.  MacGregor , for  George  Warren. 

F.  H.  Snyder , for  Ruth  Warren. 

H.  H.  Donald , for  Lillian  Crowe  et  al. 

F.  W.  Har court,  K.C.,  for  infants. 

February  28,  1924.  Orde,  J. : — In  my  judgment  in  this  matter 
of  the  7th  July  last,  I drew  attention  to  a question  which  had 
not  been  raised,  namely,  as  to  the  effect  of  the  death  during  the 
widow’s  lifetime  of  any  of  those  amongst  whom  the  residue  is  to 
be  distributed.  This  question  and  a further  one  have  now  been 
argued  before  me. 

The  gift  of  the  residue  is  fully  set  out  in  my  earlier  judgment, 
and  need  not  be  repeated  here.  It  is  important,  however,  to  note 

t (5)  Where  an  action  or  other  proceeding  is  brought  to  set  aside, 
vary  or  construe  any  such  will  or  other  instrument,  written  notice 
thereof  shall  be  served  upon  the  Public  Trustee,  and  if  no  one  appears 
as  representing  the  religious,  educational,  charitable  or  other  public 
institution,  or  if  there  is  no  named  beneficiary,  or  a discretion  is  given 
to  the  executor  or  trustee  as  to  a choice  of  beneficiaries,  the  public 
trustee  may  intervene  in  such  proceedings  and  shall  have  the  right  to 
object  or  consent  and  to  be  heard  upon  any  argument  as  a party  to  such 
action  or  proceeding. 
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that  the  testator  intended  that  the  residuary  beneficiaries  should 
not  enjoy  any  part  of  the  residue  until  after  his  widow’s  death. 
This  is  plain  from  the  fact  that,  after  providing  for  the  specific 
and  pecuniary  legacies  and  for  the  annuities,  he  directs  that  the 
balance  of  the  income  arising  from  his  estate  is  to  “ be  accumu- 
lated and  dealt  with  in  the  same  manner  as  the  capital.”  No 
period  of  accumulation  is  mentioned;  but,  having  regard  to  the 
language  of  the  residuary  clause,  there  can  be  no  doubt  that  he 
intended  the  surplus  income  to  accumulate  until  the  period  of  dis- 
tribution, that  is,  the  death  of  his  widow.  This  provision  for 
accumulation  might  of  course  be  ineffectual  if  the  residuary 
clause  in  unmistakable  terms  gave  an  absolute  indefeasible  interest 
to  the  beneficiaries.  But,  when  the  language  of  the  residuary  gift 
is  such  as  to  create  some  doubt  as  to  its  meaning,  the  provision  for 
accumulation,  clearly  pointing  to  an  intention  to  postpone  the 
enjoyment  of  the  residue  until  after  the  widow’s  death,  may  be 
of  assistance  in  arriving  at  the  testator’s  intention  as  to  the  vest- 
ing of  the  residue. 

Had  the  residuary  clause  stopped  with  the  words  “the  child  or 
children  of  any  deceased  beneficiary  to  take  the  parent’s  share,” 
then  those  beneficiaries  who  survived  the  testator  and  the  children 
of  any  who  predeceased  him  would  take  an  indefeasible  vested 
interest.  But  the  further  words,  “ and  should  any  beneficiary 
predecease  my  wife  leaving  no  issue  the  share  which  the  issue  of 
such  child  would  otherwise  have  taken  shall  be  divided  among  the 
surviving  beneficiaries,”  shew  that  the  testator  was  not  providing 
for  the  death  of  a beneficiary  during  his  lifetime  merely,  but  for 
death  afterwards  and  before  that  of  his  widow.  These  words,  I 
think,  remove  the  question  of  absolute  indefeasible  vesting  at  the 
death  of  the  testator  outside  the  scope  of  any  consideration  what- 
ever. The  question  is,  whether  the  residue  vested  in  each  bene- 
ficiary at  the  testator’s  death  subject  to  divesting  at  the  time  of 
death  without  issue  before  the  death  of  the  widow,  or  vests  only  in 
the  event  of  the  beneficiary  surviving  the  widow. 

The  gift  over  in  the  event  of  death  without  issue  is  very  badly 
worded.  The  expression  “ the  issue  of  such  child  ” is  meaningless 
if  the  word  “ child  ” is  construed  to  mean  the  child  of  any  bene- 
ficiary, which  a strict  grammatical  construction  would  imply.  But 
there  is  no  share  which  the  issue  of  any  child  of  any  beneficiary 
could  take  as  such.  Having  regard  to  the  fact  that  the  testator  first 
provides  that  the  child  or  children  of  a deceased  beneficiary  shall 
receive  that  beneficiary’s  share,  and  then  is  proceeding  to  deal  with 
the  contingency  of  a beneficiary  predeceasing  his  wife  and  leaving 
no  issue,  the  words  “ the  share  which  the  issue  of  such  child  would 
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otherwise  have  taken  ” must  refer  to  the  share  which  the  issue  of 
the  deceased  beneficiary  would  have  taken  had  that  beneficiary 
left  a child.  Rather  than  hold  that  the  gift  over  has  no  meaning  at 
all,  I think  it  ought  to  be  read  as  if  by  “ such  child  ” the  testator 
meant  “ such  beneficiary  ” or  by  treating  the  words  “ of  such  child  ” 
as  having  been  inserted  by  inadvertence  and  as  mere  surplusage. 

Had  the  gift  of  the  residue  been  so  worded  as  to  constitute  the 
beneficiaries  a class,  there  might  perhaps  be  room  for  the  applica- 
tion of  the  principle  of  Cripps  v.  Wolcott  (1819),  4 Mad.  11,  15, 
because  of  the  reference  to  survivorship  at  the  conclusion  of  the 
clause.  In  that  case  the  vesting  would  be  postponed  until  the 
death  of  the  widow.  But  the  gift  is  not  a class  gift;  each 
beneficiary  is  to  receive  a proportion  of  the  residue,  calculated  as  I 
have  indicated  in  my  previous  judgment.  There  is  in  substance 
a direct  gift  to  each  beneficiary  of  a definite  proportion  of  the 
residue. 

I cannot  see  anything  in  the  gift  over  sufficient  to  cut  down  the 
effect  which  must  be  given  to  the  gift  to  the  beneficiaries  by  the 
earlier  words,  namely,  that  it  effects  an  immediate  vesting,  beyond 
that  of  divesting  the  share  of  any  beneficiary  who  should  predecease 
the  widow  leaving  no  issue.  And  I hold  that  the  gift  of  the  residue 
became  immediately  vested  in  each  beneficiary  who  survived  the  tes- 
tator or  in  any  child  or  children  (who  survived  the  testator)  of  any 
beneficiary  who  predeceased  him,  subject  as  to  any  original  bene- 
ficiary who  survived  the  testator  to  his  share  being  divested  in  favour 
of  his  child  or  children  in  case  he  should  predecease  the  widow, 
leaving  a child  or  children,  or  in  favour  of  those  beneficiaries  who 
may  survive  the  widow  if  he  should  die  leaving  no  issue. 

The  expression  “ leaving  no  issue  99  has  reference  to  the  death 
of  the  beneficiary,  and  does  not  require  that  the  issue  should  survive 
the  widow.  And,  as  the  gift  over  to  the  child  or  children  of  any 
beneficiary  who  predeceases  the  widow  is  not  itself  qualified  by  any 
contingency  of  survivorship,  it  follows  that  upon  the  death  of  the 
beneficiary  before  that  of  the  widow,  the  share  of  that  beneficiary 
so  taken  by  his  child  or  children  will  then  become  an  absolute  inde- 
feasible one,  immediately  vested  as  to  interest,  though  not  as  to 
enjoyment  by  reason  of  the  annuities.  This  is  in  accordance  with 
the  principle  laid  down  in  Martin  v.  Holgate  (1866),  L.R.  1 H.L. 
175;  In  re  Orton's  Trust  (1866),  L.R.  3 Eq.  375;  and  In  re  Wool- 
ley,  [1903]  2 Oh.  206.  This  would  also  apply  to  the  case  of  any 
child  or  children  (who  survived  the  testator)  of  any  beneficiary 
who  predeceased  him.  The  share  of  such  child  or  children  in  what 
would  have  been  that  beneficiary’s  share  would  not  be  subject  to  any 
divesting  by  failure  to  survive  the  widow,  and  would,  therefore, 
become  an  absolute  vested  interest. 
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The  other  point  argued  is,  whether,  in  the  event  of  an  insuf- 
ficiency of  assets,  the  gift  of  the  income  upon  the  sum  of  $6,000 
for  the  widow  hy  clause  7 of  the  will  must  abate  with  the  other 
legacies. 

The  general  rule  is  that  an  annuity  is  merely  a pecuniary  or 
general  legacy  and  must  abate  with  the  others.  The  widow  claims 
that  in  the  present  case  the  general  rule  does  not  apply,  first, 
(because  the  gift  is  a substitution  for  the  specific  gift  of  a dwelling 
house  in  clause  2,  which  latter  was  ineffective,  and,  second,  because 
the  gifts  to  the  widow  are  in  lieu  of  dower. 

For  the  first  proposition  no  authority  was  cited.  Whether  it  is 
sound  or  not  it  is  not  necessary  to  consider,  because,  as  I under- 
stand, the  testator  left  real  estate  out  of  which  his  widow  was  dow- 
able ; and,  as  she  elected  to  take  the  benefits  under  the  will  in  lieu 
of  dower,  I think  that  under  the  authorities  the  gift  to  her  in  clause 
7 has  priority  over  the  other  general  legacies,  and  does  not,  there- 
fore, abate  with  them.  See  Jarman  on  Wills,  6th  ed.,  p.  2086,  and 
cases  there  cited. 

There  will  be  an  order  declaring  in  accordance  with  the  fore- 
going rulings,  the  costs  of  all  parties  to  be  paid  out  of  the  estate — 
those  of  the  executors  as  between  solicitor  and  client. 


[ROSE,  J.] 

Lamb  v.  Brown. 

Will  — Invalidity  — Want  of  Testamentary  Capacity  — Lack  of  Dis- 
posing Memory — Establishment  of  Earlier  Will  and  Codicil — Gift 
inter  Vivos — Influence  of  Donee — Advanced  Age  and  Infirmity  of 
Donor— Onus — Ademption — Costs. 

fc 

A will  executed  by  the  testatrix,  when  upwards  of  80  years  old  and 
infirm  in  body,  was  set  aside  on  the  ground  of  the  lack  of  a dis- 
posing memory,  although  at  the  time  of  the  execution  she  was  of 
sound  mind,  the  will  was  executed  in  due  form,  the  instructions 
for  it  were  given  hy  the  testatrix  herself  to  the  solicitor  who  drew 
it,  the  execution  appeared  to  the  solicitor  to  be  the  voluntary  act 
of  the  testatrix,  and  there  was  no  sufficient  proof  that  she  was 
under  the  domination  of  the  beneficiary. 

An  earlier  will  and  -codicil  were  established. 

A gift  of  money  made  by  the  testatrix  to  the  same  person  who  was 
the  beneficiary  under  the  impeached  will  some  time  before  the  death 
of  the  testatrix,  was  set  aside,  upon  the  ground  that  the  age  and 
infirmity  of  the  testatrix  and  her  dependency  upon  the  donee,  who 
cared  for  her  and  had  charge  of  her  affairs,  cast  upon  the  donee  the 
burden  of  proof  that  the  gift  was  a voluntary  and  deliberate  act, 
by  a person  mentally  competent  to  know,  and  who  did  know,  the 
effect  of  what  she  was  doing,  and  that  that  onus  had  not  been  met. 

Qucrre.  whether,  if  the  gift  had  been  good,  it  would  have  adeemed 
legacies  given  to  the  beneficiary  by  the  will  and  codicil  which  had 
been  established. 
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The  beneficiary,  who  defended  the  action  to  set  aside  the  later  will 
and  gift,  not  having  been  proved  guilty  of  any  wrongdoing,  was 
allowed  her  costs  out  of  the  estate. 

In'  this  action  the  plaintiffs  claimed  a declaration  that  a docu- 
ment dated  the  20th  November,  1920,  was  not,  and  a document 
dated  the  25th  April,  1917  (with  a document  in  the  form  of  a codi- 
cil dated  the  11th  July,  1918),  was  the  last  will  and  testament  of 
Ellen  Campbell,  now  deceased;  an  accounting  for  moneys  with- 
drawn by  the  defendant  Albertha  Brown  from  Ellen  Campbell’s 
bank;  and  other  relief. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Owen 
Sound. 

W.  H.  Wright , K.C.,  for  the  plaintiffs. 

W.  8.  MicCdlebro K.C.,  for  the  defendants. 

July  7.  Rose,  J. : — The  testatrix,  Ellen  Campbell,  was  the 
widow,  and  the  plaintiffs  are  nephews  and  nieces,  of  Thomas  Camp- 
bell, deceased.  Thomas  Campbell  died  in  December,  1912,  leaving 
a will  dated  the  4th  March,  1882,  by  which  he  gave  to  the  testatrix 
a farm  of  about  100  acres,  together  with  all  his  furniture,  money, 
securities  for  money,  farm  stock,  etc.;  and  to  his  sister  Agnes 
Fagan  another  farm  of  similar  size,  subject  to  the  payment  of 
$100  to  each  of  Mrs.  Fagan’s  children  as  they  respectively  came  of 
age.  In  the  interval  between  the  making  of  the  will  and  his  death 
Thomas  Campbell  sold  the  farm  which  he  had  devised  to  Mrs. 
Fagan,  receiving  part  (apparently  $1,000)  of  the  purchase-price  in 
cash,  and  taking  a mortgage  from  the  purchaser,  Andrew  Walker, 
for  the  balance  (apparently  $2,000 )?  payable  in  annual  instalments 
of  $200,  with  interest.  This  mortgage  was  still  current  at  the  time 
of  Thomas  CampbelPs  death,  but  was  later  paid  off.  Exactly  how 
many  of  the  annual  instalments  were  paid  to  Mrs.  Campbell  does 
not  appear. 

After  Mrs.  Campbell  had  wound  up  the  affairs  of  her  husband’s 
estate  she  made  a will  dated  the  7th  April,  1915.  It  was  destroyed 
at  the  time  when  her  next  will  was  executed,  and  the  precise  terms 
of  it  are  not  known;  but  Mr.  Henry,  the  solicitor  who  prepared  it 
and  the  will  of  1917,  does  know  that  in  the  respect  which  is  here 
important  it  was  much  like  the  will  of  1917 — it  gave  to  Mrs. 
Fagan’s  children  (Mrs.  Fagan  being  dead)  legacies  of  various 
amounts,  which,  added  together,  were  apparently  taken  by  Mrs. 
Campbell  to  be  the  equivalent  of  what  had  been  realised  by  the 
sale  of  the  farm  that  had  been  devised  to  Mrs.  Fagan.  Mr.  Henry 
also  says — truly,  no  doubt — that  as  long  as  he  continued  to  act 
for  Mrs.  Campbell  her  position  as  to  this  money  was;  that  her  hus- 
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band  had  left  the  farm  to  Mrs.  Fagan  and  her  children  and  had 
asked  her  to  see  that  the  children  got  the  money  into  which  it  had 
been  converted,  and  that  she  was  going  to  do  as  he  had  asked. 

In  the  antnmn  of  1915,  Mrs.  Campbell  had  an  illness,  which 
some  of  the  witnesses  call  a “ stroke,”  bnt  the  exact  nature  of 
which  is  not  known,  the  physician  who  attended  her  having  since 
died.  She  was  then  over  80  years  of  age — probably  81  or  82.  The 
defendant  Mrs.  Brown  came  to  see  her  just  after  she  took  ill,  and 
remained  with  her  during  the  illness.  After  the  illness  Mrs.  Camp- 
bell was  not  as  strong  as  she  had  been  before,  and  it  was  obviously 
desirable  that  some  one  should  live  with  her.  None  of  her  imme- 
diate relatives  and  none  of  her  husband’s  nieces  could  stay,  but 
Mrs.  Brown  was  so  situated  that  she  could  do  so — her  daughters 
could  look  after  her  own  house — and  it  was  arranged  that  she 
should  stay.  This  arrangement  seems  to  have  been  satisfactory  to 
Mrs.  Lamb,  one  of  the  plaintiffs,  and  to  Mrs.  Irving,  who  was  Mrs. 
Campbell’s  sister-in-law. 

In  November,  1915,  Mrs.  Campbell  made  a second  will,  which, 
as  Mr.  Henry  remembers  it,  was  much  like  the  will  of  April,  1915, 
except  that  legacies  to  Mrs.  Irving  and  her  daughters  were 
omitted.  In  February,  1917,  a codicil  was  prepared,  dividing 
among  other  legatees  such  money  as  in  the  first  will  had  been 
left  to  the  Irvings.  This  codicil  was  not  executed,  but  in  April, 
1917,  a new  will  was  prepared  and  executed— the  will  which  the 
plaintiffs  put  forward  as  the  last  will.  It  gives  legacies,  amount- 
ing in  all  to  $2,700,  to  the  nephews  and  nieces  of  Thomas,  Camp- 
bell, and  $200  to  Mrs.  Brown,  expressed  to  be  “ in  consideration  of 
her  kindness  to  ” the  testatrix  in  looking  after  her.  This  $200,  it 
is  said,  was  given  at  the  suggestion  of  Mr.  Lucas,  now  deceased,  a 
banker,  who  had  shewn  much  kindness  to  Mrs.  Campbell,  in  man- 
aging her  money  and  advising  her,  and  in  whom  she  had  great  con- 
fidence, and  whom  she  named  as  sole  executor  of  her  will. 

Mr.  Lucas  died  in  April,  1918,  and  Mr.  Henry  thinks  that  in  a 
few  days  thereafter  a codicil  was  executed,  naming  another 
executor,  but  making  no  changes  in  the  will. 

While  Mr.  Lucas  lived  there  were  payments  from  time  to  time 
to  Mrs.  Brown  for  her  services — apparently  at  the  rate  of  $8  a 
month.  After  his  death  there  was  some  talk  between  Mrs,  Brown 
and  Mr.  Henry,  and  a consultation  between  Mr.  Henry  and  Mrs. 
Campbell,  and  a codicil  was  executed,  dated  the  11th  July,  1918, 
revoking  certain  legacies,  amounting  in  all  to  $700,  to  nieces  of 
the  testatrix,  and  bequeathing  to  Mrs.  Brown  $700,  provided  she 
remained  with  the  testatrix  during  the  remainder  of  the  life  of 
the  testatrix  and  gave  her  every  care  and  attention  both  in  health 
and  sickness  and  looked  after  her  household.  After  stating  this 
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condition,  the  codicil  goes  on  as  follows : “ This  provision  is  made 
for  her  in  consideration  that  she  has  been  with  me  for  the  past  two 
and  a half  years  and  that  I have  paid  her  a small  sum  as  wages,  and 
provided  further  that  this  provision  is  made  for  her  in  lieu  of  all 
claims  she  now  has  or  may  have  against  me  or  my  estate  for  wages 
and  is  to  be  in  addition  to  the  provision  I have  already  made  for 
her  in  my  last  will  and  testament,”  i.e.,  is  to  be  in  addition  to  the 
legacy  of  $200,  “and  I also  will  and  direct  that  in  the  event  of 
there  not  being  sufficient  moneys  after  my  death  to  pay  all  the  cash 
bequests  mentioned  in  my  said  last  will  and  testament  and  herein 
that  she  shall  be  paid  the  bequests  made  to  her  in  full.” 

Dated  on  the  same  day  as  the  codicil  is  a paper  which  Mr. 
Henry  prepared  and  had  Mrs.  Brown  sign,  by  which  she  agrees  to 
“look  after  and  give  Mrs.  Ellen  Campbell  every  attention,  either  in 
sickness  or  health,  during  the  remainder  of  her  natural  lifetime,  in 
consideration  that  she  has  made  certain,  provisions  for  ” Mrs. 
Brown  in  her  last)  will  and  in  a codicil  thereto ; and  by  which  she 
promises  to  remain,  and  accepts  the  provisions  of  the  will  and 
codicil  in  lieu  of  all  claims  which  she  has  or  can  have  against  Mrs. 
Campbell  or  her  estate  for  wages. 

There  are  differences  between  the  statements  of  Mr.  Henry  and 
Mrs.  Brown  as  to  what  led  up  to  the  execution  of  the  codicil  and 
the  signing  of  the  paper  last  mentioned,  and  especially  as  to  the 
part  taken  by  Mrs.  Brown  in  inducing  Mrs.  Campbell  to  revoke  the 
legacies  to  Mrs.  Campbell’s  nieces,  so  that  there  would  be  enough 
left  in  the  estate  to  pay  the  other  legacies — but  the  evidence  need 
not  be  stated  in  detail.  Mr.  Henry’s  idea  is  that  Mrs.  Brown  had 
and  exercised  a good  deal  of  influence  over  Mrs.  Campbell,  and 
that  she  was  at  first  insisting  on  more  than  the  $700,  hut  com- 
promised for  that  amount  after  Mrs.  Campbell  had  left  it  to  Mr. 
Henry  to  do  what  he  thought  right.  I think  it  is  probable  that  Mr. 
Henry’s  recollection  is  substantially  correct,  and  that  Mrs.  Brown 
had  a good  deal  to  do  with  the  transaction,  and  that  but  for  her 
insistence  Mr.  Henry  would  not  have  advised  Mrs.  Campbell  to 
execute  the  codicil.  But,  although  Mr.  Henry  has  some  doubt  as  to 
Mrs.  Campbell’s  having  been,  at  the  time,  quite  competent  to  make 
a testamentary  disposition,  I think,  upon  the  whole  of  the  evidence, 
that  she  was  competent,  and  that  the  execution  of  the  codicil  was 
not  procured  by  the  exercise  of  undue  influence,  but  was  the  delib- 
erate act  of  the  testatrix,  done  after  consultation  with  her  solicitor 
and  with  an  appreciation  of  its  effect.  Mr.  Henry  has  no  doubt, 
nor  have  I,  about  the  will  (which,  by  the  way,  is  referred  to'  in  the 
codicil  as  a will  dated  the  25th  April,  1918 — not  1917,  its  true 
date),  and  I think  that  if  the  will  of  1920  which  the  .plaintiffs 
attack  was  not  validly  executed,  the  will  of  1917  and  the  codicil  of 
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the  11th  July,  1918,  ought  to  be  admitted  to  probate,  upon,  the 
usual  and  proper  proof  of  execution  in  the  manner  prescribed  by 
the  statute. 

Mr.  Henry  says  that  on  two  occasions  in  1919  Mrs.  Brown 
asked  him  to  come  to  see  Mrs.  Campbell  about  her  will,  but  that 
he  refused,  thinking  that  Mrs.  Campbell  had  ceased  to  be  com- 
petent. He  did,  however,  go  to  see  her  in  March,  1920.  On  that 
occasion,  as  he  says,  Mrs.  Campbell,  who  was  weak  physically,  told 
him  that  Mrs.  Brown  wanted  her  to  make  a will  leaving  everything 
to  her,  but  that  she  was  unwilling.  Mr.  Henry  advised  against  any 
change  in  the  will,  but,  after  discussion  with  Mrs.  Brown,  wrote 
out  a cheque  in  her  favour  for  $200,  which  Mrs.  Campbell  signed 
(exhibit  7).  A couple  of  days  afterwards  he  took  from  Mrs. 
Brown  a receipt  in  which  the  cheque  was  stated  to  be  “ a gift  in  ad- 
dition to  ” what  Mrs.  Campbell  was  leaving  to  her  by  her  will 
and  codicil  “ for  the  past  years.” 

On  the  11th  March  there  was  some  conversation  between 
Mrs.  Campbell  and  Mr.  Henry  about  Mr.  Henry’s  taking  charge 
of  her  banking  affairs — and  I have  no  doubt  it  was  substantially  as 
Mr.  Henry  recollects  it,  and  not  as  Mrs.  Brown  says  that  Mrs. 
Campbell  later  seemed  to  think  it  was — and  Mr.  Henry  brought 
away  the  bank  pass-books,  and  was  to  prepare  a power  of  attorney. 
However,  before  the  power  of  attorney  was  ready,  there  came  a note 
signed  by  Mrs.  Campbell,  saying:  “I  have  decided  to  sign  no 
papers;  do  not  come  up”  (exhibit  9).  Mr.  Henry  had  no1  later  in- 
terview with  Mrs.  Campbell  about  matters  of  business. 

From  the  time  of  Thomas  Campbell’s  death  until  March,  1920, 
Mr.  Henry  had  been  Mrs.  Campbell’s  solicitor,  and  had,  apparently, 
taken  a very  friendly  personal  interest  in  her.  He  realised  that 
her  resources  were  small,  and  that,  unless  her  life  was  very  short, 
they  would  require  careful  husbanding.  He  knew  that  while  Mr. 
Lucas  lived  there  had  been  some  one  to  keep  a careful  watch  on 
expenditure,  and  he  seems  to  have  had  the  impression  that  Mrs. 
Brown  was  grasping  on  her  own  account,  and  was  not  keeping  the 
household  expenses  down  as  low  as  they  ought  to  be  kept.  He  was 
doubtless  right  as  to  the  circumstances  being  such  as  to  call  for 
economy.  As  a matter  of  fact,  while  the  expenses  for  the  last  two 
and  a half  years  of  Mr.  Lucas’s  lifetime  had  been  only  about  $1,000, 
they  ( exclusive  of  what  was  paid  to  Mrs.  Brown)  were  about 
$2,630  in  the  next  three  and  a half  years.  Mr.  Henry  had!  not  the 
figures,  but  he  knew  that  the  rate  of  expenditure  was  increasing, 
and  I am  inclined  to  think  that  in  his  zeal  for  Mrs.  Campbell’s 
interests  he  was  a trifle  unjust  to  Mrs.  Brown.  I think  he  rather 
exaggerated  her  influence,  and  attributed  to  her  a little  more  of  the 
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spendthrift  tendency  than  she  actually  shewed.  But,  in  the  view 
that  I take  of  the  validity  of  the  will  of  1920,  an  exact  appraisal 
of  the  extent  of  the  influence  that  she  could  have  exerted  is  not 
very  important,  and  I do  not  attempt  to  make  it. 

On  the  19th  November,  1920,  Mrs.  Brown’s  daughter,  Mrs. 
Wilson,  left  word  for  a solicitor,  who  knew  Mrs.  Campbell  but 
slightly  and  who  had  not  previously  rendered  to  her  any  professional 
services,  that  Mrs.  Campbell  wished  to  see  him.  Mrs.  Wilson  says 
that  this  was  on  instructions  given  directly  by  Mrs.  Campbell,  and 
Mrs.  Brown  says  that  it  was  without  previous  consultation  between 
herself  and  Mrs.  Campbell.  The  solicitor  says  that  when  he  received 
the  message  he  supposed  he  was  being  sent  for  to  draw  a will,  and 
when  he  went  up,  as  he  did  the  next  day,  he  took  paper  with  him. 
When  he  arrived,  there  were  in  the  room  with  Mrs.  Campbell, 
Mrs.  Brown,  Mrs.  Wilson,  James  Semple  (son-in-law  to  Mrs. 
Brown),  and  Mrs.  Semple.  All  of  these  he  sent  from  the  room, 
and  then  he  asked  Mrs.  Campbell  what  her  business  was.  He 
seems  to  have  mentioned  Mr.  Henry,  whom  he  knew  to  have  acted 
as  Mrs.  Campbell’s  solicitor,  and  Mrs.  Campbell  seems  to  have 
said  that  she  had  not  sent  for  him,  because  he  interfered  too  much. 
She  said,  as  the  solicitor  recollects  it,  that  Mrs.  Brown  had  been 
with  her  for  five  years  and  she  was  going  to  give  her  what  property 
she  had,  as  a recompense  for  her  services  and  care.  She  also  said 
that  she  wished  to  leave  $50  to  care  for  a burial  plot,  and  she  gave 
instructions  about  an  inscription  on  a tombstone.  In  this  regard 
the  will  as  drawn  continues,  in  effect,  similar  provisions  contained 
in  the  will  of  1917.  The  solicitor  does  not  mention  it,  but  she 
must  also  have  named  executors ; those  named  in  the  will  are 
Dr.  A.  M.  Brown,  who  is  not  related  to  the  defendant  Albertha 
Brown  and  who  was  one  of  those  named  in  the  codicil  of  1918, 
and  the  defendant  Albertha  Brown. 

Upon  these  instructions,  and  without  making  any  inquiry  as 
to  what  relatives  Mrs.  Campbell  had,  or  as  to  who  would  naturally 
be  objects  of  her  bounty,  or  as  to  what  property  she  had  to  dispose 
of,  or  as  to  what,  if  any,  wills  she  had  theretofore  made,  or  as  to 
any  difference  between  the  contemplated  will  and  any  earlier  ones, 
the  solicitor — who,  apparently,  had  not  read  what  the  late  Chan- 
cellor had  to  say  in  Murphy  v.  Lamphier  (1914),  31  O.L.R.  287, 
about  the  duty  of  a solicitor  in  such  case — proceeded  to  draw  a 
will  giving  all  that  the  testatrix  possessed  to  Albertha  Brown,  sub- 
ject to  the  setting  aside  of  the  $50  for  the  maintenance  of  the 
burial  plot,  and  to  the  inscription  on  the  tombstone.  He  says 
that  his  conversation  with  her  had  satisfied  him  that  Mrs.  Camp- 
bell was  competent  to  make  a will,  and  that  he  would  have  consid- 
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ered  any  inquiry  as  to  the  matters  above  mentioned  an  impertin- 
ence. 

The  will  was  read  over  to  Mrs.  Campbell,  who  expressed  her 
approval.  The  solicitor  then  asked  for  a witness.  Mrs.  Campbell 
gave  the  name  of  a neighbour  who  was  sent  for,  and  on  his  arrival 
the  will  was  read  and  approved  again,  and  executed. 

After  the  will  had  been  drawn,  and,  as  I understand  it,  pend- 
ing the  arrival  of  the  witness,  Mrs.  Campbell  said  she  would  like 
to  give  Mrs.  Brown  a cheque  for  $900.  Again  there  was  no  inquiry 
by  the  solicitor  as  to  whether  she  could  afford  to  pay  so  large  a 
sum,  or  as  to  the  reason  for  making  a present  payment  when  the 
whole  of  her  estate  was  going  to  Mrs.  Brown.  He  thought  she 
owned  the  money  and  could  do  what  she  liked  with  it,  and  that  his 
duty  was  to  carry  out  her  instructions.  Accordingly  he  wrote  out 
a cheque,  leaving  the  date  blank,  and  she  signed  it  and  left  it  in 
her  cheque-book. 

I believe  that  the  instructions  for  this  will  were  given  in  the 
way  stated,  and  that  the  testatrix  knew  that  she  was  making  a will 
giving  “ what  property  she  had  ” — I think  that  was  the  expression 
used — to  Mrs.  Brown.  But  the  solicitor’s  action  was  so  perfunc- 
tory, and  he  had  such  slight  opportunity  of  judging,  that  I attach 
no  weight  to  his  opinion  that  Mrs.  Campbell  was  competent  to 
make  a will.  His  impression  that  she  was  of  sound  mind  may  go 
for  something;  but  the  question  is  whether  she  had  “a  sound 
and  disposing  mind  and  memory  ’’—whether  she  had  “ capacity 
to  comprehend  the  extent  of  her  property,  and  the  nature  of  the 
claims  of  others,  whom  by  her  will  she  was  excluding  from  all 
participation  in  that  property  ” — whether  she  was  “ able  to  com- 
prehend and  appreciate  the  claims  to  which  she  ought  to  give 
effect” — see  Banks  v.  Goodfellow  (1870),  L.R.  5 Q.B.  549,  at  pp. 
565,  567,  569. 

Other  and  apparently  independent  evidence  satisfies  me  that 
Mrs.  Campbell  was  “ sane  ” in  the  ordinary  sense  of  the  word,  and 
that  for  some  time  .after  the  will  was  made  she  was  capable  of 
remembering  the  names  and  circumstances  even  of  recent  acquaint- 
ances, and  of  exercising  a sound  judgment  as  to  some  matters  of 
business.  I refer  especially  to  the  evidence  of  Harper  Breadner, 
Mrs.  Breadner,  Mrs.  Taylor,  Albert  Gilbert,  and  John  Aikins.  I 
believe  that,  if  they  had  been  mentioned  to  her,  she  was  competent 
to  pass  upon  the  claims  of  her  husband’s  nephews  and  nieces  upon 
her  bounty.  But  there  are  two  facts  entirely  unexplained,  viz., 
that  she  ignored  the  claims  of  those  for  whom  she  had  formerly 
deemed  herself  to  be  in  some  sense  a trustee,  and  that,  while  her 
whole  estate  at  that  time  consisted  of  the  house  in  which  she  lived 
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(valued  by  one  witness  at  about  $2,000)  and  some  $3,700  in  the 
bank  (exhibit  10),  she  was  ready  to  pay  out  $900  quite  needlessly; 
and  I think  it  is  a necessary  inference  from  these  unexplained 
facts  that,  unassisted,  she  had  not  a disposing  memory.  If  her 
memory  had  been  assisted,  she  would,  I think,  have  been  competent 
to  decide  upon  a disposition  of  her  estate — that  is  to  say,  I think 
she  had  a disposing  mind;  but  I cannot,  without  some  explanation 
of  the  two  facts  mentioned,  bring  myself  to  think  that,  unassisted, 
she  had  a disposing  memory.  Indeed,  it  seems  to  me  quite  prob- 
able that  when  she  said  she  wanted  to  give  Mrs.  Brown  “what 
property  she  had,”  she  was  not  thinking  at  all  of  the  property 
that  she  had  formerly  looked  upon  as  something  which  she  was 
under  obligation  to  dispose  of  in  a particular  way. 

For  this  reason,  I decide  against  the  validity  of  the  will  of  the 
20th  November,  1920.  Perhaps  it  ought  to  be  added  that  that  is 
my  only  reason.  The  testatrix,  in  my  opinion,  was  of  sound  mind, 
the  will  was  executed  in  due  form,  the  instructions  were  given  to 
the  solicitor  by  the  testatrix,  the  execution  of  the  will  appeared 
to  the  solicitor  to  be  the  voluntary  act  of  the  testatrix,  and  there 
is  no  sufficient  proof  that  the  testatrix  was  under  the  domination 
of  the  beneficiary.  In  such  circumstances,  even  when,-  as  here, 
there  is  ground  for  supposing  that  the  beneficiary  was  able  to 
exert  a good  deal  of  influence,  and  perhaps  ground  for  suspecting 
that  the  influence  was  used,  the  cases,  such  as  Wannamaker  v. 
Livingston  (1918),  43  O.L.R.  243,  and  those  therein  referred  to, 
do  not  seem  to  me  to  cast  upon  the  beneficiary  the  onus  of  proving 
that  no  undue  influence  was  used.  Therefore,  while  if  that  onus 
was  on  the  beneficiary  there  might  be  difficulty  in  finding  that  she 
had  satisfied  it,  my  opinion  is  that  the  will  would  have  had  to  be 
upheld  if  the  lack  of  a disposing  memory  had  not  been  established. 

As  to  the  cheque,  the  case  seems  to  me  not  to  be  free  from 
doubt ; but  on  the  whole  I am  of  opinion  that  the  gift  cannot  stand. 
Mrs.  Campbell  had  been  confined  to  her  house  for  years.  Mrs. 
Brown  had  been  her  constant  companion  and  attendant,  disbursing 
her  money  (except  in  some  instances  when  Mrs.  Campbell  paid  for 
things  brought  to  the  house),  and  supplying  her  needs.  In  such 
circumstances,  Mrs.  Brown  must  have  been  in  a position  to  exer- 
cise a good  deal  of  influence,  and  while,  as  has  been  said  in  dis- 
cussing the  will,  there  is  no  evidence  which,  in  my  opinion,  would 
justify  a finding  that  she  in  fact  dominated  Mrs.  Campbell’s  mind, 
it  seems  to  me  that — to  quote  Ferguson,  J.A.,  in  Vanzcmt  v.  Coates 
(1917),  40  O.L.R.  556,  565 — the  “proof  of  the  age,  infirmity,  and 
dependency  of  the  deceased,  and  the  position  that”  Mrs.  Brown 
“ occupied  in  reference  to  her,”  cast  upon  Mrs.  Brown  the  burden 
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of  proof  that  the  gift  was  a voluntary  and  deliberate  act,  by  a person 
mentally  competent  to  know,  and  who  did  know,  the  effect  of  what 
she  was  doing.  Upon  the  evidence,  as  a whole,  I am  not  prepared 
to  find  that  this  onus  has  been  met.  Mrs.  Brown  says  that  no 
influence  was  exerted ; but,  while  I do  not  accuse  her  of  wilful  mis- 
statement, I am  not  prepared  to  act  upon  her  evidence  that  she 
did  not  suggest  the  gift,  or  upon  her  estimate  of  the  extent  of  her 
influence.  Something  more  than  her  mere  statement  was,  I think, 
requisite;  and  that  something  is  not  supplied  by  the  evidence. 
Certainly  it  is  not  supplied  by  the  evidence  of  the  solicitor,  for 
he  was  content  to  act  as  a mere  scribe,  asking  no  questions  and 
giving  no  advice ; and  there  is  no  other  evidence  that  helps,  unless 
it  is  the  statement  of  Mrs.  Brown’s  daughter,  that  it  was  Mrs. 
Campbell  who  sent  her  for  the  solicitor.  On  the  other  hand,  there 
is  Mr.  Henry’s  evidence  of  Mrs.  Brown’s  previous  demands  upon 
him,  and  of  Mrs.  Campbell’s  statement  to  him  that  Mrs.  Brown 
was  trying  to  persuade  her  to  leave  her  the  whole  estate.  As  has 
been  said,  Mr.  Henry’s  anxiety  to  protect  Mrs.  Campbell  probably 
led  him  to  think  that  Mrs.  Brown  was  putting  her  claims  before 
Mrs.  Campbell  more  forcibly  than  she  was  in  fact  doing.  But, 
when  all  reasonable  allowance  is  made  for  unconscious  exaggera- 
tion by  Mr.  Henry,  the  fact  remains  that,  at  various  times,  Mrs. 
Brown  had  made  requests  for  further  compensation,  and,  according 
to  Mrs.  Campbell’s  statement  to  Mr.  Henry,  had  made  them  to 
Mrs.  Campbell  herself,  which  fact  lessens  considerably  the  effect 
of  Mrs.  Brown’s  statement  that  she  made  no  request  for  the  pay- 
ment in  question. 

If  the  gift  were  thought  to  be  good,  it  would  be  necessary  to 
consider  whether  it  had  worked  an  ademption  of  the  legacies  in 
the  will  of  1917  and  the  codicil  of  1918,  which  together  come  to 
exactly  the  amount  of  the  cheque ; for  “ numerous  authorities  have 
determined  that  if  a legacy  appears  on  the  face  of  the  will  to  be 
bequeathed  (though  to  a stranger)  for  a particular  purpose,  and 
a subsequent  gift  appears  by  proper  evidence  to  have  been  made 
for  the  same  purpose,  a . . . presumption  is  raised  prima  facie 
in  favour  of  ademption  . . .”  per  the  Earl  of  Selborne,  L.C.,  in 
In  re  Pollock , Pollock  v.  Worrall  (1885),  28  Ch.D.  552,  at  p.  556. 
But  the  inquiry  as  to  whether  the  presumption  is  rebutted  need 
not  be  pursued.  In  my  opinion,  the  gift  was  not  good,  and  the 
amount  of  it  must  be  accounted  for  to  the  executors  of  the  will  and 
codicil  that  I hold  to  be  established. 

In  addition  to  the  relief  that  has  been  discussed,  the  plaintiffs 
ask  for  an  injunction  and  for  an  accounting  by  Mrs.  Brown  of  all 
moneys  of  Mrs.  Campbell  that  she  handled.  No  injunction 
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seems  to  be  necessary,  and  no  case  is  made  out  for  an  accounting. 
No  doubt  Mrs.  Campbell  was  satisfied  that  Mrs.  Brown  properly 
disbursed  such  money  as  was  given  to  her  for  household  expenses, 
and  there  is  no  reason  to  suppose  that  her  confidence  in  that 
regard  was  misplaced. 

As  to  costs.  Dr.  Brown  has  no  interest  in  the  litigation;  as  an 
executor  he  submits  his  rights  to  the  Court  and  expresses  his 
willingness  to  abide  by  any  order  that  the  Court  may  make; 
and  he,  clearly,  is  entitled  to  his  costs  out  of  the  estate,  to  be  taxed 
as  between  solicitor  and  client.  The  case  as  to  Mrs.  Brown  is 
not  so  clear.  But  the  will  which  she  endeavoured  to  uphold  is 
declared  to  be  invalid,  not  because  she  is  found  to  have  done  any- 
thing wrong,  but  because  the  testatrix  lacked  a disposing  memory ; 
and  the  gift  which  she  endeavoured  to  uphold  is  declared  invalid, 
not  because  any  wrongdoing  is  brought  home  to  her,  but  because 
she  has  not  satisfied  the  onus  which  the  circumstances  cast  upon 
her.  Therefore,  in  my  opinion,  it  cannot  be  said  that  she  acted 
unjustifiably  in  putting  the  estate  to  the  expense  of  a trial,  and 
I think  I may  give  her  her  costs  out  of  the  estate.  The  estate 
ought  also  to  bear  the  costs  of  the  plaintiffs. 


[ORDE,  J.] 

Re  Burley  and  Livingston. 

Lunatic — Interest  in  Land — Lunatic  not  so  Found,  Confined  in  Hos- . 
Vital  for  Insane — Power  of  Public  Trustee  as  ex  Officio  Committee 
— Sale  and  Conveyance  of  Interest — Approval  of  Attorney-General 
— “ For  Interest  of  his  Estate  ” — Money  not  Required  for  Mainten- 
ance— Hospitals  for  the  Insane  Act,  secs.  36,  39,  40  ( 9 Geo.  V.  ch. 
32,  sec.  4). 

The  Public  Trustee,  being,  under  sec.  40  of  the  Hospitals  for  the 
Insane  Act,  R.S.O.  1914,  cb.  295,  as  amended  by  9 Geo.  V.  ch.  32, 
sec.  4,  ex  officio  the  committee  of  a lunatic  not  so  found,  but 
detained  in  a hospital  for  the  insane,  has  power,  as  such  com- 
mittee, with  the  approval  of  the  Attorney-General,  under  secs.  36 
and  39  of  the  Act,  to  sell  and  convey  the  lunatic's  interest  in  land 
derived  under  a will,  although  the  purchase-money  is  not  required 
for  maintenance,  so  long  as  the  sale  is  “ for  the  interest  of  his  ” 
(the  lunatic’s)  “estate”  (sec.  39). 

Motion  by  the  Public  Trustee,  under  the  Vendors  and  Pur- 
chasers Act,  for  an  order  declaring  that  he  was  in  a position  to 
convey  certain  lands  of  the  Burley  estate  to  a purchaser. 

June  29.  The  motion  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Toronto. 
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George  C.  Campbell  and  X.  W.  Wright , for  the  Public  Trustee. 

C.  W.  Livingston , for  the  purchaser. 

July  12.  Orde,  J. : — One  of  the  devisees  under  the  will  of 
the  late  John  Burley  is  a lunatic  not  so  found,  who  is  confined  in 
the  Rockwood  Hospital  for  the  Insane  at  Kingston.  No  com- 
mittee of  his  person  or  estate  has  been  appointed,  and,  under  sec. 
40  of  the  Hospitals  for  the  Insane  Act,  R.S.O.  1914,  ch.  295,  as 
amended  by  9 Geo.  V.  ch.  32,  sec.  4,  the  Public  Trustee  is  ex 
officio , “the  committee  of  every  insane  person  who  has  no  other 
committee  and  who  is  detained  in  any  hospital,  sanitarium  for 
mental  diseases  or  place  of  safe  custody.” 

The  Public  Trustee  is  in  the  present  matter  also  the  adminis- 
trator de  bonis  non  with  the  will  annexed  of  the  estate  of  the  late 
John  Burley,  and  he  has  entered  into  an  agreement  for  the  sale 
of  certain  lands  which  belonged  to  the  testator  and  of  which  the 
lunatic  is  one  of  the  devisees. 

The  Public  Trustee  proposes  to  convey  the  lunatic’s  interest 
under  the  powers  conferred  upon  him  by  sec.  39  of  the  Hospitals 
for  the  Insane  Act  as  amended.  By  sec.  36  of  that  Act  full  power 
is  given  to  the  Public  Trustee,  when  there  is  no  other  committee, 
with  the  approval  of  the  Attorney-General,  to  sell  all  or  any  part 
of  the  property  of  a lunatic  who  is  confined  in  a hospital  or  sani- 
tarium, for  the  purpose  of  providing  for  his  maintenance  or  for 
the  maintenance  of  his  family.  Section  39  is  as  follows: — 

“39.  If  the  Public  Trustee  deems  it  necessary  in  order  to 
secure  the  payment  of  the  maintenance  of  the  patient,  or  for  the 
interest  of  his  estate,  so  to  do,  he  may  exercise  any  of  the  powers 
conferred  by  section  36  although  no  sum  is  overdue  for  such  main- 
tenance.” 

In  the  present  case  it  is  admitted  that  the  sale  of  the  lunatic’s 
interest  in  the  lands  is  not  required  for  purposes  of  maintenance, 
but  the  sale  is  a desirable  one  on  behalf  of  the  estate  of  the  testator 
and  of  the  other  devisees,  the  lunatic  having  only  a one-sixth 
interest  therein,  but  the  purchaser  questions  the  power  of  the 
Public  Trustee,  under  the  sections  of  the  Act  already  mentioned, 
to  convey  the  lunatic’s  interest  unless  the  money  is  required  for 
his  maintenance.  The  Public  Trustee  relies  upon  the  words  “or 
for  the  interest  of  his  estate  ” in  sec.  39. 

Section  39  was  originally  passed,  substantially  in  its  present 
form,  in  1871,  as  sec.  16  of  34  Viet.  ch.  18.  Section  17  of  that 
Act  required  the  approval  by  the  County  Court  Judge  of  any 
sale  of  real  property,  but  later  legislation  substituted  the  approval 
of  the  Attorney- General  for  that  of  the  County  Court  Judge. 
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Orde,  J.  While  one  would  have  supposed  that  in  such  an  important 
1923  matter  as  the  sale  of  a lunatic’s  real  estate  for  a purpose  foreign 

to  the  immediate  requirements  of  the  lunatic  for  the  maintenance 

Burley,  of  himself  and  his  family,  the  statutory  power  intended  to  be  given 
and  to-  the  Inspector  or  the  Public  Trustee  would  have  been  conferred 
by  a separate  section  m such  a manner  as  to  leave  no  room  for 
doubt,  sec.  39  is  sufficient,  in  my  judgment,  to  confer  the  power. 
The  words  “ for  the  interest  of  his  estate  ” are  ample  for  that 
purpose,  and  there  is  no  ground  for  the  application  of  the  ejusdem 
generis  rule,  as  argued  by  Mr.  Livingston.  It  is  quite  clear  that 
the  section  intends  to  confer  a power  in  cases  where  the  sale  is  not 
required  for  maintenance  either  present  or  future ; and,  that  being 
the  case,  there  seems  no  reason  for  limiting  the  power. 

Mr.  Livingston  suggests  that  the  Court  ought  to  exercise  the 
power  given  by  sec.  40(2)  and  appoint  a committee,  but  no  ground 
is  shewn  for  doing  so  other  than  the  doubt  which  the  purchaser 
has  raised  as  to  the  Public  Trustee’s  power  as  the  ex  officio  com- 
mittee under  secs.  36,  39,  and  40.  If  there  is  no  doubt,  and  I 
have  none,  as  to  the  extent  of  his  powers  for  the  purpose  of  selling 
the  lunatic’s  interest,  then  it  would  be  a useless  expense  to  appoint 
another  committee  merely  for  the  purpose  of  satisfying  the  pur- 
chaser. 

I understand  from  the  Public  Trustee  that  for  years  past  title 
has  been  made  by  the  Public  Trustee  and  his  predecessor  in  the 
same  capacity,  the  Inspector,  in  cases  where  no  other  committee 
of  a confined  lunatic,  not  so  found,  has  been  appointed,  and  that 
his  power  to  do  so  has  never  yet  been  questioned  even  when  the 
sale  was  not  required  for  purposes  of  maintenance.^  This  practice 
cannot  of  course  affect  the  interpretation  of  the  Act,  and  it  is 
perhaps  satisfactory  to  be  able  to  confirm  the  practice  by  judicial 
decision.  I believe  that  in  some  of  the  other  Provinces  the 
powers  of  the  corresponding  public  official  to  dispose  of  a lunatic’s 
estate  have  been  much  more  explicitly  expressed  than  in  our  Act. 
Now  that  a question  has  been  seriously  raised  (though  in  my  own 
judgment  there  is  no  occasion  for  any  doubt  when  the  Act  is 
carefully  examined),  the  Act  might  well  be  amended  so  as  to 
remove  any  doubt  and  perhaps  confirm  previous  conveyances  by 
the  Inspector  and  the  Public  Trustee. 

There  will  be  an  order  declaring  that  the  Public  Trustee  as 
committee  of  the  lunatic  has  power  to  convey  his  interest  in  the 
lands  in  question,  with  the  approval  of  the  Attorney- General.  The 
application  does  not  call  for  any  order  as  to  costs. 
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[APPELLATE  DIVISION.] 

M.  J.  O’Brien  Limited  v.  Freedman. 

Contract — Sale  and  Purchase  of  Buildings — Time  Fixed  for  Removal, 
but  no  Express  Agreement  to  Remove — Whether  Foundations  In- 
cluded in  “ Buildings  ” — Failure  to  Remove  Foundations — Breach 
of  Contract — Damages — Measure  of. 

In  a written  contract  for  the  sale  by  the  plaintiffs  and  purchase  by  the 
defendant  of  buildings  which  had  become  useless  to  the  plaintiffs 
and  which  they  wished  to  have  removed  from  their  land,  there  was 
no  express  undertaking  by  the  defendant  to  remove  the  buildings, 
but  in  the  writing  a definite  time  was  given  for  that  purpose.  The 
defendant  paid  the  consideration-money  and  entered  and  removed 
part  of  the  buildings,  but  left  the  foundations: — 

Held,  that  the  word  “ buildings  ” in  the  contract  was  to  be  construed  as 
including  the  foundations. 

(2)  That  the  plaintiffs  were  entitled  to  damages  for  the  non-perform- 
ance of  the  contract — the  failure  to  remove  the  foundations. 

Per  Miilock,  C.J.O.,  and  Ferguson,  J.A.: — The  defendant  was  not,  by 
the  contract,  required  to  remove  the  buildings;  but  his  title  to  the 
buildings  continued  after  the  date  fixed  for  their  removal,  and  the 
plaintiffs’  remedy  for  the  non-removal  within  that  time  was  confined 
to  damages  caused  by  the  non-removal. 

Per  Magee  and  Hodgins,  JJ.A.: — By  entering  and  removing  part  of  the 
buildings  but  leaving  the  foundations,  the  defendant  altered  the 
subject-matter  of  the  contract  and  received  a benefit  from  it.  Having 
thus  partly  executed  the  contract  and  refused  to  perform  the  remain- 
der of  it,  he  was  liable  in  damages. 

(3)  That  the  damages  should  be  assessed  on  the  basis  of  the  loss 
caused  by  the  non-completion  of  the  contract,  i.e.,  the  difference  be- 
tween the  value  of  the  land  as  it  stood  with  the  foundations  left  and 
the  value  it  would  have  had  if  the  contract  had  been  completely 
executed,  and  not  the  cost  of  the  removal  of  the  foundations. 

Review  of  the  authorities. 

Wigsell  v.  School  for  Indigent  Blind  (1882),  8 Q.B.D.  357,  specially 
referred  to. 

Judgment  of  Okde,  J.,  varied. 

An  action  for  damages  for  breach  of  a contract. 

October  17,  1921,  and  May  29,  1923.  The  action  was  tried 
by  Orde,  J.,  without  a jury,  at  Ottawa  and  Toronto. 

M.  J.  Gorman , K.C.,  and  Strachan  J.ohnston,  K.C.,  for  the 
plaintiffs. 

D.  L.  McCarthy , K.L.,  and  J.  J.  O'Meara,  for  the  defendant. 

July  12.  O'RDEi,  J. : — During  the  war  the  plaintiffs  erected 
on  certain  farm  lands  in  the  township  of  Horton,  in  the  county 
of  Renfrew,  two  large  plants,  one  for  the  manufacture  of  powder 
and  the  other  for  the  loading  of  shells.  The  plants  consisted  of 
a large  number  of  buildings,  some  of  wood,  some  of  brick,  and 
some  of  wood  and  iron.  Some  of  the  buildings  had  no  founda- 
tions, and  others  rested  on  foundations  of  concrete,  or  of  cedar 
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Orde,  J.  or  other  wood.  There  were  railway  sidings  running  throughout 
the  grounds.  The  total  acreage  of  the  two  parcels  of  farm 
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lands  on  which  the  plant  stood  was  about  465,  and  the  buildings 
and  trackage  occupied  about  125  acres  of  this  area.  The  two 
plants  cost  about  $1,200,000  to  erect. 

After  the  war,  the  plaintiffs  took  steps  to  dispose  of  the 
plant,  and,  after  some  negotiations  with  the  defendant,  a contract 
was  made  with  him  out  of  which  this  action  arises.  The  contract 
is  dated  the  19th  April,  1919,  but  was  executed  on  the  22nd. 
It  is  in  form  a contract  of  sale,  whereby  the  plaintiffs  agreed 
to  sell  and  the  defendant  to  buy  “ all  the  machinery  and  equip- 
ment of  O’Brien  Munitions  Limited  and  the  Energite  Explosives 
Company  Limited  plants  as  at  present  existing  and  consisting 
of  ” (here  follows  a long  list  of  the  classes  of  articles  sold)  “ but 
exclusive  of  land,  buildings  and  fittings  of  same,  consisting  of 
heating  and  water  mains  and  electric  fixtures  and  iron  fences 
surrounding  the  property.”  The  price  was  to  be  $60,000,  pay- 
able $10,000  in  cash  and  the  balance  out  of  the  proceeds  of  the 
defendant’s  sales,  but  not  later  than  the  15th  October,  1919. 

The  agreement  further  provided  that,  if  the  plaintiffs  decided 
within  30  days  to  sell  the  buildings,  the . defendant  was  to  pur- 
chase them  for  $21,000,  to  be  paid  in  cash.  Then  follows  clause  6, 
the  meaning  of  which  is  in  question : — 

“6.  The  party  of  the  second  part  is  to  have  until  the  1st 
day  of  April,  1920,  to  remove  the  last  of  the  said  plant  and  equip- 
ment, and  buildings  if  purchased,  without  charge  for  use  of  the 
premises,  and  he  agrees  that  in  the  removal  of  the  same  he  will 
take  the  necessary  precautions  to  see  that  no  damage  is  done 
to  any  of  the  buildings,  and  that  he  will  leave  such  buildings  in 
as  good  condition  as  they  are  now,  or  will  pay  for  all  damage 
done  to  same,  unless  he  purchases  said  buildings  as  hereinbefore 
mentioned.  The  party  of  the  second  part  agrees  that  land  dis- 
turbed in  removing  underground  pipe  will  be  restored  to  its  present 
normal  condition.” 

The  agreement  is  typewritten,  but  the  last  sentence  of  clause  6, 
which  I have  italicised  above,  was  written  in  ink. 

The  plaintiffs  exercised  their  option  to  sell  the  buildings,  and 
the  defendant  paid  the  $21,000. 

The  defendant,  who  is  a junk-dealer,  proceeded  to  remove 
the  machinery  and  buildings,  but  he  did  not  remove  the  founda- 
tions, and  has  refused  to  do  so,  taking  the  ground  that  they 
formed  no  part  of  the  buildings  which  he  purchased,  or,  if  they 
did,  he  is  nevertheless  under  no  obligation  to  remove  them.  The 
plaintiffs  say  that  the  foundations  are  useless,  that  their  existence 
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depreciates  the  value  of  the  land,  and  that  the  cost  of  removing 
them  will  be  heavy.  They  say  that  the  foundations  formed  part 
of  the  buildings  and  as  such  were  sold  to  the  defendant,  and 
that  he  was  not  entitled  to  remove  only  such  portions  as  might 
be  profitable  to  him,  but  was  bound  to  remove  all  that  he  pur- 
chased. 

The  defendant  sets  up  the  negotiation  for  the  agreement,  and 
contends  that  the  meaning  of  the  word  “ building 99  is  limited 
thereby.  He'further  sets  up  his  own  illiteracy  and  his  imperfect 
knowledge  of  the  English  language,  and  says  that  there  was 
mutual  error,  and  that  the  contract  ought  to  be  reformed. 

This  last  defence  was  not  pressed.  There  was  no  evidence 
to  support  it,  and  from  the  way  he  gave  his  evidence  the  defendant 
impressed  me  as  possessing  his  national  shrewdness  to  the  full. 
If  the  defendant  is  entitled  under  the  contract  to  do  what  he  has 
done,  that  is,  take  what  was  profitable  and  leave  the  rest,  he  will 
have  in  effect  got  the  better  of  the  plaintiffs,  who  undoubtedly 
never  contemplated  the  possibility  of  the  defendant's  not  remov- 
ing from  the  lands  all  that  they  thought  they  had  sold  him. 

I do  not  see  how  the  negotiations  can  affect  the  interpretation 
of  the  contract,  except  in  so  far  as  the  language  used  might  shew 
that  the  parties  had  given  some  special  meaning  to  certain  words 
used  in  it.  Freedman  had  had  dealings  with  the  plaintiffs  before, 
and  when  the  news  spread  that  the  plaintiffs  were  contemplating 
the  sale  of  their  plant  and  machinery,  he  called  several  times  to 
see  Mr.  Murray,  the  plaintiffs'  manager  at  Renfrew,  and  was  on 
one  occasion  directed  to  see  Mr.  Cram,  the  superintendent  of  the 
plaintiffs'  plant.  The  defendant  says  that  Cram  handed  him  a 
typewritten  list  of  machinery,  furniture,  etc.,  containing  quan- 
tities, and  he  was  later  sent  a printed  inventory  which  the  plain- 
tiffs had  prepared  to  send  to  prospective  purchasers.  I am  unable 
to  see  what  there  is  in  these  two  inventories  which  in  any  way 
affects  the  construction  of  the  contract  as  to  the  meaning  of  the 
word  “ building."  It  is  suggested  that,  as  some  of  the  items  in 
the  typewritten  list  consisted  of  material  which  formed  part  of 
the  buildings,  the  plaintiffs  had  given  a special  meaning  to  that 
word.  The  written  contract  is  not  based  upon  the  inventory  at 
all,  though,  if  any  dispute  had  arisen  as  to  what  was  covered 
by  that  branch  of  the  agreement,  the  inventory  might  have  thrown 
light  upon  the  words  “ as  at  present  existing  " in  the  description 
of  the  machinery  and  equipment. 

The  defendant  made  several  visits  to  the  plant  during  the 
preceding  winter,  and  about  two  weeks  before  the  contract  was 
signed,  at  an  interview  with  Mr.  Murray,  a price  of  $60,000  for 
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both  plants  and  $21,000  for  the  buildings,  if  the  plaintiffs  should 
decide  to  sell  them,  was  named  as  a basis  for  an  agreement,  and 
some  other  details  were  discussed,  all  being  noted  down  by  Mr. 
Murray  in  a pencil  memorandum  which  was  put  in  at  the  trial. 
Mr.  Murray  submitted  the  figures  to  Mr.  O’Brien,  and  the  plaintiffs, 
after  considering  the  matter,  instructed  their  solicitor  to  prepare 
an  agreement,  which  was  done,  and  on  the  22nd  April,  1919,  the 
defendant  went  to  Renfrew,  and  the  agreement  was , executed. 
There  was  some  misunderstanding  about  the  electrical  fittings, 
which  was  afterwards  settled,  as  shewn  by  Mr.  Murray’s  letter  of 
the  30th  April,  1919,  by  a reduction  of  $10,000  in  the  price  if 
the  plaintiffs  decided  to  keep  them.  The  defendant  in  his  evidence 
said  that  the  written  addition  to  clause  6 was  not  initialled  by 
him  until  two  weeks  after  the  agreement  was  signed.  In  this  he 
is  contradicted  by  Mr.  Murray  and  Mr.  Duggan  also;  both  say 
that  the  words  were  there  before  Freedman  signed  the  contract, 
and  that  he  initialled  the  addition  on  the  22nd.  I accept  Murray’s 
and  Duggan’s  evidence  on  this  point,  if  there  is  any  materiality 
in  the  question  at  all. 

The  defendant  says  that  throughout  the  negotiations  the  sale 
or  removal  of  the  foundations  was  never  discussed  or  even  men- 
tioned, and  he  relies  strongly  on  the  fact  that  in  the  typewritten 
list  large  quantities  of  flooring,  sheathing,  panelling,  iron,  brick, 
doorSj  windows,  etc.,  were  mentioned  and  that  there  was  no  men- 
tion of  any  of  the  materials  which  entered  into  the  foundations. 
Now  there  is  no  evidence  that  this  typewritten  list  was  intended 
to  form  the  basis  of  any  contract,-  or  of  any  negotiations.  If 
given  to  the  defendant  by  Mr.  Cram,  as  the  defendant  says,  it  Avas 
merely  for  the  purpose  of  assisting  the  defendant  to  examine  the 
plant  before  making  any  offer,  but  it  is  significant  that  the  printed 
inventory  which  the  plaintiffs  sent  out  to  prospective  purchasers, 
including  the  defendant,  did  not  contain  any  items  of  materials 
forming  part  of  the  buildings  proper,  such  as  bricks,  flooring,  etc. 
Had  there  been  a contract  based  on  the  typewritten  list,  it  would 
have  been  construed  as  a contract  for  a sale  of  the  items  in  the 
list  and  would  have  entitled  the  defendant  to  dismantle  the 
buildings  and  remove  therefrom  the  materials  mentioned  in  the 
list.  But  this  is  not  what  took  place.  Instead,  a contract  was 
made  which,  according  to  its  terms,  covered,  as  two  separate  and 
distinct  subjects  of  sale,  certain  specified  classes  of  “ machinery 
and  equipment  ” and  certain  buildings.  If  the  typewritten  inven- 
tory is  to  be  referred  to  at  all  as  assisting  in  the  interpretation  of 
this  contract,  I think  it  not  only  does  not  assist  the  defendant, 
but  it  indicates  that  the  plaintiffs  had  given  up  the  ided  of  dis- 
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posing  of  any  part  of  the  materials  in  the  buildings  piecemeal 
(even  assuming  that  this  had  been  at  any  time  their  intention) 
and  had  decided  to  sell  the  buildings  as  a whole  and  so  to  include 
any  parts  of  the  buildings  which  might  not  have  been  mentioned 
in  the  typewritten  list.  In  the  absence  of  any  evidence  to  shew 
that  the  plaintiffs  had  done  anything  to  lead  the  defendant  to 
believe  that  when  negotiating  for  and  agreeing  to  buy  the  build- 
ings the  foundations  were  not  included,  I can  see  nothing  in  the 
typewritten  inventory  to  justify  any  such  conclusion.  The  nego- 
tiations, in  my  judgment,  lead  to  a different  conclusion  altogether, 
namely,  that  the  buildings  were  sold  as  a whole,  and  that  the 
plaintiffs  bound  themselves  to  let  the  defendant  take  whatever 
was  included  in  that  term. 

So  that  the  first  question  to  be  really  determined  is 
the  meaning  of  the  term  “ buildings.”  The  situation  here 
is  a little  out  of  the  ordinary.  Usually  a purchaser  wants 
all  that  the  contract  can  possibly  cover.  Here  the  purchaser 
says  he  did  not  buy  the  foundations,  while  the  plaintiffs  say  he 
did  and  want  him  to  take  them.  If  the  defendant  had  proceeded 
to  remove  the  foundations,  could  the  plaintiffs  have  lawfully 
refused  to  let  him?  If  the  defendant  were  here  setting  up  his 
right  to  remove  the  foundations  as  forming  part  of  the  buildings 
he  had  purchased,  the  decision  of  the  Supreme  Court  of  Canada 
in  City  of  St.  John  v.  Gordon  (1912),  46  Can.  S.C.R.  101,  is 
clearly  applicable.  There  it  was  held  that,  under  the  terms  of  a 
lease  which  required  the  lessors  upon  the  expiration  of  the  term 
to  pay  the  lessees  the  value  of  any  buildings  and  erections,  the 
lessees  were  entitled  to  be  paid  for  piling  and  other  material  used 
in  the  substructure.  And  at  p.  110  Davies,  J.,  says  that  the  sub- 
structure was  as  much  part  of  the  erections  and  buildings  as  the 
superstructure.  I do  not  see  how  in  the  present  case  the  plain- 
tiffs could  have  resisted  the  defendant’s  right  to  remove  the  foun- 
dations had  he  thought  it  worth  his  while  to  do  so. 

There  is  not  much  authority  that  is  of  assistance.  Decisions 
based  on  contracts  of  insurance  are  of  little  help,  as  so  much 
depends  on  the  context.  And  contracts  for  the  sale  of  buildings 
separately  from  the  land  are  necessarily  unusual.  A building  is 
something  erected  upon  land ; and,  while  the  word  “ land  ” in 
its  technical  sense  includes  both  the  soil  and  the  structures  erected 
upon  it,  the  expression  “ land  and  buildings  ” draws  a clear 
distinction  between  the  soil  and  the  structure,  and  the  word 
“ buildings 99  would  there  clearly  cover  everything  which  formed 
no  part  of  fhe  original  soil,  and  would  therefore  include  the  foun- 
dations. A “ building  99  is  what  is  “ built  ” upon  the  land,  and 
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the  foundation  is  “ built”  as  much  as  any  other  portion  of  the 
structure.  Sometimes  one  speaks  of  building  upon  a foundation 
with  the  idea  that  the  foundation  is  something  distinct  from  the 
building  itself,  but  as  applied  to  a house  or  factory  the  foundation 
in  this  sense  would  be  the  earth  itself,  and  all  that  was  erected 
upon  it  would  be  the  building.  If  one  spoke  of  a house  being 
built  upon  a foundation  of  solid  rock  or  of  earth,  the  foundation 
would  refer  to  the  natural  foundation,  and  not  to  any  artificial  one, 
and  all  that  was  erected  upon  that  foundation  would  be  “ building,” 
including  the  artificial  foundations  or  footings. 

Apart  from  any  particular  meaning  which  by  their  dealings 
the  parties  might  have  given  to  the  word,  I find  it  difficult  to 
understand  how  it  can  be  seriously  argued  that  the  word  “ build- 
ing ” in  a contract  of  this  kind  does  not  include  the  foundations. 
And  Mr.  McCarthy’s  argument  on  this  point  really  rested  almost 
wholly  upon  the  contention  that  the  negotiations  and  the  nature 
of  the  contract  shewed  that  the  parties  had  in  mind  a particular 
meaning  when  they  entered  into  it.  He  says  that  the  plaintiffs 
are  trying  to  fasten  upon  the  defendant  a contract  to  clear  the 
land,  when  the  contract  was,  in  fact  and  intention  and  according 
to  its  express  terms,  merely  a contract  of  sale  and  purchase.  He 
says  that,  had  the  defendant  been  asked  to  agree  to  clear  the  land, 
he  would  not  have  agreed,  because  it  would  cost  him  more  to  do 
so  than  the  materials  were  worth.  It  is  of  course  easy  to  see  now 
that  it  would  have  been  prudent  for  the  plaintiffs  to  have  made 
the  clearing  of  the  ground  an  express  matter  of  agreement,  espe- 
cially if  the  removal  of  the  foundations  had  been  expressly  men- 
tioned, and  it  is  possible  that  the  defendant  might  have  baulked 
at  that,  if  he  really  had  no  intention  of  including  the  foundations. 
But  all  this  argument  does  not,  in  my  judgment,  advance  the 
matter,  because  it  really  gets  back  to  the  meaning  of  the  word 
“ buildings  ” as  used  in  this  contract.  Unless  the  defendant  was 
at  liberty  to  take  what  he  pleased,  then,  if  the  word  " buildings 99 
includes  the  foundations,  there  would  be  little  practical  difference 
between  an  agreement  to  purchase  them  and  an  agreement  to 
remove  them.  While  it  is  true  that  the  plaintiffs  were  selling  the 
buildings,  and  in  doing  so  desired  to  get  the  best  price  possible, 
their  object  was  obviously  not  merely  to  get  the  value  of  the  mater- 
ials but  to  get  the  buildings  off  the  land.  In  any  contract  for  the 
sale  of  an  article  lying  on  the  vendor’s  land,  once  the  property  has 
passed,  the  purchaser,  unless  the  contract  otherwise  provides,  is 
not  entitled  to  leave  the  article  behind.  He  must  remove  it,  and 
by  failing  to  do  so  he  commits,  in  effect,  an  act  of  trespass.  And 
this  principle  must  apply  with  greater  force  when  only  part  of 
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the  article  is  removed  and  part  left.  If  I sell  a number  of  logs 
lying  on  my  place,  the  purchaser  would  have  no  right  to  strip  the 
bark  off  and  leave  it  behind  merely  because  it  was  not  worth  the 
cost  of  its  removal.  Or,  if  I sell  to  a junk-dealer  a pile  of  scrap- 
iron  lying  in  my  yard,  he  is  surely  not  entitled  to  pick  out  what 
is  of  value  to  him  and  to  abandon  the  rest.  If  in  fact  I dispose 
of  the  abandoned  articles  for  enough  to  cover  any  damage  I suffer 
by  having  to  store  or  keep  them,  the  damages  recoverable  for  the 
original  purchaser’s  breach  of  contract  or  his  trespass  would  be 
nominal,  but  he  would  be  technically  liable  in  damages  neverthe- 
less. And,  if  his  abandonment  of  part  of  the  articles  purchased 
causes  me  actual  loss,  he  is  liable  to  me  for  it. 

Although  there  is  no  express  agreement  on  Freedman’s  part 
to  remove  the  buildings,  the  agreement  to  do  so,  if  not  a necessary 
incident  of  the  contract,  as  I think  it  is,  is  by  direct  implication 
embodied  in  clause  6.  The  provision  that  he  “ is  to  have  until 
the  1st  April,  1920,  to  remove  ” the  buildings,  while  in  form 
permissive,  is  in  substance  an  express  agreement  that  he  will  have 
them  removed  by  that  date. 

I am  of  opinion,  therefore,  that  the  defendant  agreed  to  pur- 
chase and  was  entitled  to  take  the  foundations  as  part  of  the 
buildings  mentioned  in  the  contract,  and,  being  entitled  to  take 
them,  was  bound  to  remove  them,  and  that  the  plaintiffs  are 
entitled  to  recover  the  damages  which  they  have  sustained  by  his 
failure  and  refusal  to  do  so. 

What  is  the  measure  of  damages?  The  plaintiffs  say  they 
are  entitled  to  be  placed  in  the  same  position  as  if  the  defendant 
had  performed  his  contract;  the  defendant  says  the  plaintiffs  are 
entitled  only  to  the  depreciation,  if  any,  in  the  value  of  the  land. 
I think  the  contention  of  the  plaintiffs  is  the  correct  one.  The 
defendant,  having  bought  the  foundations,  was  not  entitled  to 
leave  them  on  the  plaintiffs’  land.  In  doing  so  he  was  guilty 
either  of  a trespass  or  of  a breach  of  his  covenant  to  remove  the 
material.  The  plaintiffs  are  entitled  in  either  view  to  be  com- 
pensated for  the  loss  which  they  sustain  in  doing  what  the  de- 
fendant failed  to  do.  If  in  removing  the  foundations  anything 
can  be  realised  for  the  materials,  the  plaintiffs  must  of  course 
give  credit  for  that.  But  the  defendant  is  not  entitled  to  say 
that  because  there  may  be  some  possible  use  to  which  the  founda- 
tions can  be  put,  or  because  it  may  cost  more  to  remove  the  foun- 
dations than  the  land  on  which  they  stand  is  worth,  the  damages 
are  to  be  measured  on  that  footing.  The  plaintiffs  may  have 
plans  for  the  future  use  of  the  land  which  necessitate  the  removal 
of  the  foundations,  and  I think  they  are  entitled  to  be  compensated 
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There  will  be  judgment  for  the  plaintiffs  accordingly,  with  a 
reference  to  the  local  Master  at  Ottawa  to  inquire  as  to  the  dam- 
ages and  report,  and  for  the  amount  found  due  the  plaintiffs 
thereby.  The  plaintiffs  will  he  entitled  to  the  costs  of  the  action 
and  of  the  reference. 


The  defendant  appealed  from  the  judgment  of  Orde,  J.,  upon 
the  following  grounds: — 

1.  The  judgment  is  contrary  to  law,  evidence,  and  the  weight 
of  evidence. 

2.  The  evidence  disclosed  that  prior'  and  leading  up  to  the 
making  of  the  contract  the  plaintiffs  furnished  the  defendant  with 
a detailed  statement  of  the  material  which  they  intended  to  sell, 
and  such  statement  did  not  include  the  cement  foundations  referred 
to  in  the  judgment. 

3.  The  evidence  disclosed  that  the  word  “ buildings  ” as  used 
by  the  parties  in  negotiations  leading  up  to  the  contract,  and 
in  the  contract  itself,  meant  the  superstructures  only  and  did 
not  include  the  foundations  referred  to  in  the  judgment. 

4.  The  contract  was  for  sale  of  material  and  not  for  the  clear- 
ing of  land,  and  the  contract  cast  no  obligation  on  the  defendant 
to  remove  anything  from  off  the  lands. 

5.  The  evidence  disclosed  that  the  defendant  was  a dealer  in 
second-hand  material,  of  which  fact  the  plaintiffs  were  aware, 
and  that  it  was  a custom  of  the  trade  or  business  in  which  the 
defendant  was  engaged  to  leave  foundations  in  place  unless  other- 
wise provided  by  the  contract. 

6.  The  evidence  disclosed  that  many  of  the  foundations  on 
the  premises  were  the  foundations  of  buildings  which  had  been 
burned  prior  to  the  contract  and  others  were  for  the  placing  of 
machinery,  and  no  construction  which  could  possibly  be  placed 
upon  the  contract  would  impose  the  obligation  of  removing  such 
last  mentioned  foundations. 

7.  It  was  disclosed  in  the  evidence  that  the  defendant  acqui- 
esced in  the  leaving  of  the  foundations  of  the  Energite  plant  upon 
the  land,  and  the  removal  of  the  foundations  was  not  in  the  minds 
of  the  parties  prior  to  the  contract  or  to  the,  expiration  of  the 
time  allowed  for  the  performance  of  the  contract  or  for  a con- 
siderable period  of  time  subsequent  to  the  removal  of  the  super- 
structures. 
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8.  If  there  is  any  liability  on  the  part  of  the  defendant,  the 
measure  of  damages  is  the  depreciation  in  value  of  the  lands  by 
reason  of  the  foundations  being  left  thereon,  and  not  the  cost  of 
removal. 

9.  The  evidence  disclosed  that  the  land  upon  which  the  build- 
ings were  erected  would  possess  little  or  no  value  if  the  founda- 
tions were  removed;  that  the  value  of  the  land  for  any  purpose 
would  have  been  destroyed  by  reason  of  the  existence  thereon  of 
pits,  cellars,  cinder-paths,  and  debris;  that  the  value  of  the  land 
would  not  exceed  $500,  whereas  the  cost  of  removing  the  buildings, 
as  shewn  by  the  evidence  of  the  witness  Murray,  would  approxi- 
mate the  sum  of  $40,000. 

10.  The  contract  stipulated  that,  as  regards  land  disturbed 
in  the  removal  of  underground  pipe,  the  onus  was  upon  the  de- 
fendant to  restore  the  same  to  its  proper  level.  The  fact  that  no 
such  stipulation  was  .contained  in  the  contract  with  respect  to 
the  land  disturbed  in  the  removal  of  foundations  indicates  that 
such  obligation  was  not  assumed  by  or  cast  upon  the  defendant. 

11.  The  defendant’s  manager  and  chief  witness  at  the  trial 
frequently  used  the  term  “ building  ” in  the  sense  of  “ super- 
structure upon  a foundation,”  and  it  was  in  such  sense  that  the 
term  building  was  employed  in  the  said  contract. 

12.  The  evidence  disclosed  that  the  defendant  did  not  restore 
all  the  ground  disturbed  by  the  removal  of  the  underground  pipe, 
and  that  the  defendant  delayed  removing  the  underground  pipe 
at  the  request  of  the  plaintiffs,,  and  upon  the  express  promise 
that  the  defendant  would  be  given  ample  time  for  its  removal; 
that  the  defendant  was  always  ready  and  willing  to  restore  the 
ground  so  disturbed  but  was  prevented  from  doing  so  by  insur- 
mountable difficulties,  and  that  the  defendant  was  not  given 
reasonable  time  for  the  performance  of  the  contract  in  this  respect. 

13.  The  evidence  further  disclosed  that  the  defendant  repeat- 
edly offered  to  restore  the  ground  so  disturbed,  but  that  the  plain- 
tiffs refused  permission  to  the  defendant  to  go  upon  the  land  for 
such  purposes. 

October  11.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

McCarthy , K.C.,  for  the  appellant. 

Strachan  Johnston,  K.C.,  for  the  plaintiffs,  respondents. 

November  5.  Ferguson,,  J.A. : — Appeal  by  the  defendant 
from  a judgment  of  Mr.  Justice  Orde,  dated  the  12th  July,  1923, 
directing  that  the  plaintiffs  recover  against  the  defendant  damages 
sustained  by  reason  of  the  defendant’s  failure  (a)  to  remove 
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certain  buildings  and  material  from  the  plaintiffs’  lands  in  accord- 
ance with  a contract  alleged  in  the  pleadings;  (b)  failure  to 
restore  the  ground  disturbed  in  the  removal  of  pipe  mentioned 
in  the  contract. 

The  judgment,  as  entered,  directs  that  the  damages  be  assessed 
by  the  Master  at  Ottawa,  as  is  directed  in  the  written  reasons  for 
judgment. 

The  plaintiffs  are  widely  known  general  contractors  and  engi- 
neers. The  defendant  is  a junk-dealer.  The  plaintiffs  owned  two 
munitions  plants,  which  had  been  built  on  a farm  in  the  county 
of  Renfrew.  After  the  war  they  wished  to  dispose  of  the  machin- 
ery, equipment,  and  buildings,  and  incidentally  to  restore  the  land 
on  which  the  buildings  had  been  erected  to  a condition  where  it 
could  be  again  used  for  agricultural  purposes. 

After  negotiations  extending  over  several  months,  the  parties 
entered  into  a contract,  whereby  the  plaintiffs  agreed  to  sell  and 
the  defendant  to  purchase  all  the  machinery,  equipment,  and  build- 
ings of  O’Brien’s  Limited  and  the  Energite  Explosives  Limited 
plants,  as  then  existing,  excepting  the  iron  fence  surrounding 
the  property.  The  agreement  is  in  writing,  and  dated  the  19th 
April,  1919.  On  the  face  of  that  document  the  plaintiffs  are 
obligated  to  sell,  and  the  defendant  to  purchase,  the  machinery 
and  equipment  for  $60,000,  and  the  defendant  to  purchase  the 
buildings  for  $21,000,  if  the  plaintiffs,  within  30  days,  elect  to 
sell  the  buildings;  and  it  is  established  that  the  plaintiffs  made 
the  election. 

The  rights,  duties,  and  obligations  of  the  defendant  with 
reference  to  removing  what  he  had  purchased  are  set  out  in  para.  6 
of  the  agreement.  [See  the  judgment  of  Orde,  J.,  supra .] 

The  defendant  paid  the  purchase-money,  and  removed  such 
parts  of  the  machinery,  equipment,  and  buildings  as  he  desired 
to  remove.  He  did  not  desire  to  and  did  not  remove,  and  con- 
tends that  he  is  not  bound  to  remove,  the  concrete  foundations 
of  the  buildings,  to  do  which,  according  to  the  evidence,  would 
cost  him  about  $40,000. 

In  the  statement  of  claim  the  plaintiffs  allege  that  the  defendant 
contracted  to  remove  these  concrete  foundations,  and  ask  for 
specific  performance  of  that  agreement;  also  damages  for  not 
removing  iron  and  other  obstructions  and  not  filling  up  trenches 
made  in  removing  pipe,  or  in  the  alternative  $30,000  damages 
for  depreciation  in  the  value  of  the  lands  caused  by  the  concrete 
foundations,  wire,  old  iron,  and  other  obstructions,  and  by  not 
filling  up  of  the  trenches  made  in  removing  pipe. 

The  trial  Judge  did  not  award  specific  performance,  and  the 
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plaintiffs  do  not  appeal  against  his  judgment.  What,  then,  are 
the  questions  that  we  have  to  determine?  As  I see  it,  we  have 
to  determine,  firstly,  did  the  defendant  contract  to  purchase  the 
foundations  of  the  buildings,  or,  in  other  words,  does  the  word 
“ buildings,”  as  used  in  this  contract,  include  the  foundations  ? 
Secondly,  if  the  foundations  are  included  in  the  word  “ building,” 
did  the  defendant  contract  to  remove  the  foundations?  Thirdly, 
if  the  defendant  acquired  title  to  the  foundations,  but  did  not 
contract  to  remove  the  foundations,  is  he  liable  for  damages  for 
leaving  or  allowing  the  foundations,  being  his  property,  to  remain 
upon  and  incumber  the  plaintiffs’  lands  and  restrict  the  plain- 
tiffs in  the  use  thereof?  Fourthly,  if  liable  in  contract,  what 
is  the  measure  of  damages?  Is  it  what  it  cost  the  plaintiffs  to 
remove  the  buildings,  or  is  it  the  difference  in  the  value  of 
their  land  by  reason  of  the  foundations  not  being  removed? 
Fifthly,  if  the  defendant  is  not  liable  in  contract,  but  is  liable  in 
tort  for  trespass,  what  is  the  measure  of  damages?  Is  it  any- 
thing more  than  the  injury  done  .to  the  property,  and  can  the 
damage  for  such  an  injury  exceed  the  total  value  of  the  property  ? 

The  learned  trial  Judge  appears  to  have  thought  that,  if  the 
defendant  was  liable  in  contract,  the  plaintiffs  were  entitled  to 
damages  to  the  extent  of  doing  what  the  defendant  agreed  to  do; 
or,  if  the  defendant  was  liable  in  tort,  that  the  plaintiffs  were 
entitled  to  recover  as  damages  the  expense  of  removing  the 
materials  which  the  defendant  wrongfully  left  upon  their  lands. 
On  this  point  his  reasons  for  judgment  read  as  follows  (setting 
out  the  last  two  paragraphs  of  the  reasons  of  Orde,  J.,  supra). 

It  is  neither  alleged  nor  contended  that  the  plaintiffs  would 
benefit  by  the  removal  of  the  buildings  in  any  way  other  than  by 
an  increase  in  value  of  the  lands  as  farm  lands,  and  the  evidence 
establishes  that  when  restored  as  farm  lands  the  25  acres  covered 
by  the  two  plants  sold  would  have  a value  of  about  $20  per  acre, 
or  $500.  Therefore,  if  the  judgment  appealed  from  is  right, 
these  plaintiffs  may  recover  from  the  defendant  $40,000  as  the 
cost  or  expense  of  doing  a work  to  improve  lands  as  farm  lands 
which,  when  the  work  is  done,  will  not  have  a value  of  more  than 
$1,000.  It  may  be  that,  if  the  defendant  expressly,  and  without 
doubt,  undertook  to  remove  these  foundations,  and  it  appeared 
that  the  contract  was  entered  into  for  some  special  purpose,  or  to 
acquire  some  benefit  or  fancied  benefit  which  the  plaintiffs  sought 
to  get,  the  Court  should  and  would  direct  specific  performance  of 
such  a contract;  but,  where  it  appears  that  there  was  no  special 
reason  for  making  a contract  to  remove  the  foundations,  and 
that  the  obligation  to  remove  is  not  expressed  in  the  contract  sued 


App.  Div. 
1923. 

M.J.O’Brien 

Limited 

v. 

Freedman. 

Ferguson, 

J.A. 


466 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div.  upon,  and  that  the  cost  of  removal  is  out  of  all  proportion  to  any 
2923  benefit,  real  or  fanciful,  that  the  plaintiffs  could  get  from  the 
— performance  of  the  obligation,  and  that  damages  is  an  adequate 
Limited  remedy,  the  trial  Judge  was  not,  I think,  required  to  grant  specific 
Freedman  Per^ormance^  or  to  award  as  damages  the  expense  or  cost  of 

' performing  the  work  contracted  to  he  done.  His  duty  was,  I 

Ferj A°n’  think,  to  award  the  plaintiffs,  as  pecuniary  compensation  and 
damages,  the  difference  pecuniarily  estimated  between  what  the 
plaintiffs’  position  would  have  been  if  the  contract  had  been  ful- 
filled and  their  existing  position. 

In  the  case  at  bar  the  written  contract  does  not  contain  any 
term  expressly  and  clearly  obligating  the  defendant  to  remove 
the  buildings  or  foundations,  and  the  evidence  establishes  that 
during  the  negotiations  neither  party  mentioned  the  foundations; 
also  that  neither  party  considered  what  it  would  have  cost  to 
remove  tfiese  foundations;  that  such  a question  was  not  present 
to  the  mind  of  either  of  the  parties  to  the  negotiations  or  agree- 
ment; and  it  seems  to  follow  that  the  plaintiffs  cannot  recover 
damages  for  breach  of  contract  to  remove  unless  the  Court  imports, 
by  implication,  a term  into  the  agreement  obligating  the  defendant 
to  remove. 

In  the  statement  of  claim  it  is  alleged  that  the  defendant  (a) 
purchased  the  buildings,  (b)  contracted  for  their  removal. 

On  . the  argument  Mr.  Johnston  contended  that  the  contract 
was  twofold — (1)  a purchase,  (2)  an  agreement  to  remove.  He 
conceded  that  the  agreement  to  remove  was  only  an  implied  agree- 
ment, but  he  contended  that  it  must  be  implied  from  the  words 
of  the  document  and  the  circumstances  surrounding  the  parties. 

Mr.  McCarthy  contended  that  no  such  term  should  be  implied, 
and,  if  implied^  yet  the  word  “ building”  did  not,  in  the  circum- 
stances, include  foundations;  he  referred  us  to  a number  of  cases 
in  support  of  his  contention  that  the  word  “ building  ” had  been 
differently  interpreted*  in  different  contracts  and  circumstances, 
so  that  in  some  cases  the  word  included  and  in  other  cases  excluded 
the  foundations.  He  also  contended  that  the  agreement  should 
be  construed  as  conferring  upon  the  defendant  a title  to  the 
buildings,  coupled  with  an  implied  license  to  remove,  rather  than 
an  implied  obligation  to  remove. 

I am  of  opinion  that  the  language  of  the  document,  construed 
in  the  light  of  its  context  and  object,  does  not  limit  the  meaning 
of  the  word  “ building”  so  as  to  exclude  therefrom  the  founda- 
tions of  the  building,  and  that  the  result  sought  by  Mr.  McCarthy 
can  only  be  arrived  at,  if  at  all,  by  attributing  to  the  parties  an 
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intention  they  have  not  expressed,  and  'bringing  the  documents 
into  conformity  with  an  assumed  intention  by  imparting  to  the 
word  “ building  ” a colour  which  does  not  primarily  belong  to  it, 
and  that  such  a course  is  inadmissible.  See  opinion  of  Duff,  J., 
in  Hydro-Electric  Power  Commission  of  Ontario  v.  Albright 
(1922),  64  Can.  S.C.R.  306,  at  p.  323.  I would*  for  these  reasons, 
construe  the  word  “ building 99  as  including  the  foundations 
thereof. 

I am  also  of  opinion  that  we  should  not,  by  implication,  insert 
in  this  agreement  terms  which  are  not  necessary  to  make  effective 
the  purchase  and  sale  of  the  buildings,  and  that  it  is  not  necessary 
to  the  due  carrying  out  of  the  written  agreement  of  sale  that  the 
defendant  should  be  obligated  to  remove  the  buildings.  As  I read 
the  authorities,  the  'Court  is  not  to  guess  at  what  the  parties  would 
or  would  not  have  agreed  upon,  or  to  insert  a term  because  it  is 
reasonable  that  the  parties  should  have  agreed  to  such  a term,  but 
is  only  to  insert  a term  by  implication  when  that  term  is  necessary 
in  order  to  give  effect  to  the  intention  of  the  parties  as  established 
by  the  facts  proved. 

In  French  & Co.  v.  Leeston  Shipping  Co.,  [1922]  1 A.C.  451, 
Lord  Buckmaster  says  (p.  454)  : “ It  is  always  a dangerous 

matter  to  introduce  into  a contract  by  implication  provisions  which 
are  not  contained  in  express  words,  and  it  is  never  done  by  the 
Courts  excepting  under  the  pressure  of  conditions  which  compel 
the  introduction  of  such  terms  for  the  purpose  of  giving  what 
Lord  Bowen  once  described  as  ‘ business  efficacy J to  the  bargain 
between  the  parties.” 

In  the  recent  case  of  Great  Lakes  Steamship  Co.  v.  Maple  Leaf 
Milling  Co.  Limited  (1923),  54  O.L.R.  174,  I had  reason  to 
quote  and  consider  the  authorities  dealing  with  the  power  and 
duty  of  the  'Court  to  insert  terms  by  implication.  At  the  time 
that  judgment  was  written,  the  opinion  in  the  Leeston  case,  which 
I have  quoted,  had  not  been  reported.  In  the  Great  Lakes  case 
(at  p.  181)  I quoted  from  the  opinion  of  Scrutton,  L.J.,  in 
Moriarty  v.  Regent's  Garage  Co.,  [1921]  2 K.B.  766,  at  p.  780,  and 
that  quotation  seems  to  me  to  be  so  apt  to  the  circumstances  of 
this  case  that  I repeat  it : — 

“ As  I understand  the  law,  it  does  not  imply  an  agreement 
because  it  thinks  it  was  reasonable  for  the  parties  to  make  such 
an  agreement,  it  only  does  so  if  it  is  a necessary  consequence  from 
the  facts  proved;  so  necessary  that  if  the  parties  had  been  asked, 
* What  are  you  going  to  do  if  so  and  so  happens  ? ’ they  would 
both  have  replied,  f It  was  so  obvious  that  both  of  us  never  thought 
of  mentioning  that/  ” 
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Can  it  be  reasonably  contended  that  if  the  test  suggested  by 
Lord  Justice  Scrutton  were  applied  in  this  case  it  could  be  said 
that  both  parties  to  this  action  would  have  agreed  that  the  defend- 
ant was  to  remove  these  concrete  foundations  irrespective  of  the 
cost  of  so  doing,  and  irrespective  of  the  value  of  such  work  to  the 
defendant,  or  on  the  other  hand  that  both  would  have  agreed  that 
the  only  obligation  on  the  defendant  was  to  take  away  such  parts 
of  the  buildings -as  were  valuable  to  him  as  junk?  I am  unable 
to  say  that  the  parties  would  have  agreed  or  did  agree  to  either 
such  proposition.  Again,  if  we  apply  the  test  suggested  by  Lord 
Buckmaster,  can  it  be  said  that  business  efficacy  cannot  be  given 
to  this  contract  unless  it  is  implied  that  the  defendant  contracted 
to  remove  the  buildings  ? I think  not,  for  I am  of  opinion  that,  in 
the  circumstances  surrounding  this  case  and  the  parties  at  the 
time  of  the  making  of  the  contract,  it  cknnot  be  found  or  said 
that  either  one  or  both  of  the  parties  intended  that  the  value  of 
what  was  the  subject-matter  of  the  contract  of  purchase  and  sale 
should  be  reduced  by  what  it  would  reasonably  cost  to  remove  the 
foundations  in  question.  It  does  not  seem  reasonable  to  me  that 
either  party  could  have  intended,  or  would  have  thought  of 
agreeing,  that  the  sale  value  of  this  machinery,  equipment,  and 
buildings,  as  jufrk,  should  be  reduced  by  what  it  would  cost  to 
remove  the  foundations  ($30,000  to  $40,000),  in  order  that  the 
plaintiffs  might  reap  a benefit  by  increasing  the  value  of  the 
farm  lands  covered  by  the  buildings : Dahl  v.  Nelson  Donkin  & Co. 
(1881),  6 App.  Cas.  38,  59. 

To  sum  up,  I am  clearly  of  the  opinion  that  a contract  to 
remove  is  not  necessary  to  the  carrying  out  of  the  purchase  and 
sale  of  the  buildings,  or  necessary  to  give  business  efficacy  to 
the  contract  as  written^  or  to. give  the  contract  the  effect  which 
the  parties  as  fair  and  reasonable  men  presumably  would  have 
agreed  upon  if,  having  in  mind  the  possibility  of  the  situation 
which  has  arisen,  they  had  contracted  expressly  in  reference 
thereto. 


I am  for  these  reasons  of  opinion  that  we  cannot  insert  in  the 
agreement  by  implication  a term  obligating  the  defendant  to 
remove  the  buildings,  and  that  therefore  the  defendant  is  not,  by 
the  contract,  obligated  to  remove  the  buildings. 

That  brings  me  to  the  question:  Is  the  defendant  the  owner 
of  the  foundations?  I have  already  arrived  at  the  conclusion 
that  he  purchased  the  foundations  as  part  of  the  buildings,  and 
unless  we  construe  the  agreement  to  mean  that  he  only  had  a 
license  to  remove  and  lost  his  title  and  license  by  reason  of  not 
removing  within  the  time  specified  (see  Beatty  v.  Mathewson 
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(1908),  40  iCan.  S.C.E.  557)  it  seems  to  follow  that  the  defendant 
is  still  the  owner  of  the  foundations. 

I have  read  Beatty  v.  Mathewson  and  Dolan  v.  Baker  (1905), 
10  O.L.E.  259,  referred  to  in  the  opinion  of  my  brother  Hodgins, 
and  I do  not  think  it  is  necessary  to  give  business  efficacy  to  the 
agreement  to  imply  that  the  parties  intended  that  the  defendant’s 
title  to  the  buildings  not  removed  prior  to  the  1st  April,  1921, 
should  cease  and  determine  on  failure  to  remove.  On  the  con- 
trary, it  seems  to  me  reasonable,  and  to  be  in  accord  with  the 
expressed  terms  of  the  agreement,  that  the  defendant’s  title  to 
the  buildings  should  continue  after  that  date,  and  that  the  plain- 
tiff’s remedy  for  the  non-removal  within  that  time  is  confined  to 
damages  caused  by  the  non-removal,  and  that  these  damages  are 
to  be  estimated,  not  by  inquiring  how  much  it  would  cost  to 
remove  the  buildings,  but  by  ascertaining  how  much  less  the 
lands  are  worth  with  these  foundations  on  them  than  they  would 
be  if  the  buildings  were  removed.  If  I be  wrong,  and  it  should 
be  implied  that  the  defendant  contracted  to  remove  these  foun- 
dations, I am  yet  of  opinion  that,  as  this  term  of  the  contract 
was  inserted  for  the  purpose  of  benefiting  the  plaintiffs’  lands, 
and  not  for  the  purpose  of  conferring  any  other  special  benefit 
on  the  plaintiffs,  the  effect  of  the  implied  term  must  be  limited 
to  carrying  into  effect  that  intention  and  purpose  of  the  parties. 
As  the  cost  of  the  work  contemplated  would  be  out  of  all  propor- 
tion to  any  benefit  that  would  accrue  from  the  improvements 
contemplated,  I do  not  think  any  Court  would  decree  specific 
performance.  For  that  reason,  and  because  the  plaintiffs,  by 
not  appealing  against  the  judgment  for  damages,  have  elected 
to  seek  pecuniary  compensation,  the  measure  of  their  compensa- 
tion and  damages,  even  if  founded  in  contract,  must,  I think, 
be  the  difference  between  what  their  pecuniary  position  now  is 
and  what  it  would  be  were  the  buildings  removed,  that  is,  the 
pecuniary  difference  between  owning  25  acres  of  land,  now  of 
little  or  no  value  as  farm  land,  but  with  the  work  contracted 
to  be  done  performed,  worth  from  $500  to  $1,000.  That,  I think, 
is  the  meaning  and  effect  of  Wigsell  v.  School  for  Indigent  Blind 
(1882),  8 Q.B.D.  357. 

In  that  case  the  defendants  agreed  to  erect  a wall  on  their 
property  adjoining  the  plaintiffs’,  and  the  action  was  for  dam- 
ages for  failure  to  perform  the  agreement.  Held,  that  the  measure 
of  damages  was  not  the  cost  of  erecting  the  wall,  but  the  pecuniary 
difference  between  the  state  of  the  plaintiffs  upon  the  breach  of 
contract  and  what  it  would  have  been  had  the  contract  been  per- 
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formed.  In  delivering  judgment,  Field,  J.,  at  pp.  363  and  364, 
said : — 

“ The  plaintiffs,  if  they  really  wished  to  have  the  wall  'built 
in  accordance  with  the  contract,  so  that  they  might  have  the  very 
thing  contracted  for,  and  nothing  else,  m^ght  have  claimed  in 
the  Chancery  Division  specific  performance  of  the  covenant,  and 
in  that  event,  if  the  Court  had  come  to  the  conclusion  that  the 
damages  to  be  recovered  in  an  action  for  damages,  upon  the  prin- 
ciples applicable  to  such  actions,  would  not  adequately  protect 
the  plaintiffs*  rights  and  interest,  it  might  have  ordered  the 
defendants  to  build  the  wall,  and  so  no  question  could  have 
arisen  as  to  the  extent  or  otherwise  of  any  injury  sustained  by 
the  plaintiffs  from  the  absence  of  it.  But  it  was  also  open  to 
the  plaintiffs  to  do  what  they  have  done,  viz.,  bring  this  action 
for  damages,  in  which  event  they  will  ,be  under  no  obligation 
whatever  to  expend  the  amount  recovered  in  erecting  the  wall, 
and  most  probably  would  never  think  for  a moment  of  any  such 
expenditure,  which  to  us,  at  least,  would  seem  a simple  waste  of 
the  money. 

“ The  effect,  however,  of  electing  to  bring  the  action  for  dam- 
ages, is  to  convert  the  right  to  the  performance  of  the  contract 
into  a right  to  have  compensation  in  money,  and  the  rule  in  such 
a case,  stated  in  its  most  general  terms,  is  that  the  plaintiff  is 
entitled  to  have  his  damages  assessed  at  the  pecuniary  amount  of 
the  difference  between  the  state  of  the  plaintiff  upon  the  breach 
of  the  contract  and  what  it  would  have  been  if  the  contract  had 
been  performed.  . . . 

“In  the  present  case  the  only  difference  between  the  two 
states  is  that  twenty  acres  of  the  plaintiffs*  land  are  said  to  be 
of  less  value  than  they  would  have  been  if  the  wall  had  been 
built,  and  for  that  difference,  whatever  it  may  be,  the  defendants 
admit  that  they  are  liable.  But  in  what  way  does'  the  cost  of 
the  wall  or  fence  become  the  measure  of  that  difference?  If 
it  had  been  oak  paling  the  damages  would  have  been  less,  although 
such  a fence  is  equally  effective  for  the  purpose  of  the  contract; 
if  the  fence  had  been  limited  by  the  contract  to  the  alternative 
iron  railing,  the  damages  would  have  been  £3,015,  equal  nearly  to 
the  fee  simple  value  of  the  twenty  acres  at  the  price  at  which 
the  plaintiffs  were  entitled  to  buy  the  twelve  acres  back.  The 
element  of  cost  of  the  defendants,  which  may  thus  vary,  cannot 
be  the  measure  of  the  difference  to  the  plaintiffs,  which  is  one 
thing — it  represents  in  no  sense  that  difference.  Upon  principle, 
therefore,  such  a basis  of  assessment  seems  to  us  inadmissible.** 

See  also  Pell  v.  Shearman  (1855),  10  Ex.  766,  referred  to  in 
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the  Wigsell  case,  and  discussed  in  Mayne  on  Damages,  9th  ed., 
p.  238;  and  Halsbury’s  Laws  of  England,  vol.  10,  pp.  311  and  339. 

For  these  reasons,  I am  of  opinion  that,  whether  the  plain- 
tiffs’ right  to  damages  be  founded  in  contract  or  in  tort,  the 
measure  thereof  is  not  what  it  would  cost  to  remove  the  founda- 
tions and  do  the  other  work  referred  to  in  the  pleadings,  'but  the 
difference  in  value  of  the  plaintiffs’  lands  by  reason  of  the  non- 
performance of  the  work;  and  I would  amend  the  direction  to  the 
Master  at  Ottawa  accordingly. 

The  plaintiffs  are  entitled  to  the  costs  down  to  and  including 
the  trial  on  the  appropriate  scale,  which  cannot  be  ascertained 
until  after  the  Master  shall  have  made  his  report.  The  appellant 
is,  I think,  entitled  to  the  costs  of  this  appeal. 

Mulock,  C.J.O.,  agreed  with  Ferguson,  J.A. 

Hodgins,  J.A. : — In  this  case  the  contract  was  for  the  sale 
and  purchase  of  buildings.  While  I believe  that  neither  party 
had  in  his  mind  the  foundations  of  these  buildings  as  a separate 
thing,  yet  the  word  “ buildings  ” must  be  construed  as  including 
them  in  the  ordinary  and  usual  acceptation  of  that  term.  There 
is  no  express  agreement  to  remove  the  buildings,  but  in  the  contract 
a definite  time  is  given  for  that  purpose.  The  appellant  paid 
the  consideration-money,  and,,  pursuant  to  the  license  referred  to, 
entered  and  removed  part  of  the  buildings,  but  left  the  foundations. 
By  so  doing  he  altered  the  subject-matter  of  the  contract  and 
received  a benefit  from  it.  The  “ buildings”  did  not  remain 
entire  as  they  were  before  his  entry.  Having  thus  partly  executed 
the  contract  and  having  refused  to  perform  the  remainder  of  it, 
the  question  is : What  damages  were  sustained  by  the  respon- 

dents ? 

This  is  not  a case  where  specific  performance  would  have 
been  ordered,  nor  in  which  damages  in  lieu  thereof  would  be 
given,  in  the  absence  of  an  express  agreement  to  remove  the 
subject-matter  of  it.  The  appellant  might  have  neglected  to  enter 
and  remove  anything,  and  I think  the  Court  would  not  have 
ordered  him  to  do  so  after  the  time  had  elapsed,  as  he  would  then 
be,  in  effect,  a trespasser  ( Beatty  v.  Mathewson,  40  iCan.  S.C.R. 
557,  and  Dolan  v.  Baker,  10  O.L.R.  259),  nor  could  it  have  done' 
so  before  the  expiry  of  the  time-limit,  and  I think  that  principle 
should  apply  now  as  to  its  non-completion.  Hence  the  damages 
to  be  assessed  must,  under  the  circumstances,  be  based  on  the 
ordinary  loss  caused  by  the  non-completion  of  the  contract.  These 
would,  in  my  judgment,  be  those  caused  by  the  depreciation  in 
value  of  the  land  in  its  present  condition  as  contrasted  with  the 
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value  thereof  had  the  contract  been  completely  executed,  and  not 
the  cost  of  the  removal  of  the  foundations  by  blasting  or  other- 
wise. 

To  this  extent  I would  vary  the  judgment,  and  give  the  appel- 
lant the  costs  of  the  appeal. 

Magee,  J.A.,  agreed  with  Hodgins,  J.A. 

Judgment  of  Orde,  J.,  varied. 


1923.  [APPELLATE  DIVISION.] 

ulyl2‘  Furton  Hardware  Co.  v.  Mitchell. 

Mechanics'  Liens— Separate  Contracts  for  Work  and  Material  between 

same  Parties — Work  Done  under  one  ‘ Contract  within  SO  Days 

before  Registration  of  Lien — Whether  Applicable  to  Save  Lien  for 

Materials  under  another  Contract — Mechanics  and  Wage-Earners 

Lien  Act,  sec.  22. 

Where  labour  or  materials  are  furnished  under  separate  contracts,  even 
though  such  contracts  are  between  the  same  persons  and  relate  to 
the  same  building,  the  contracts  cannot  be  tacked  together  so  as  to 
enlarge  the  time  for  registering  a lien  for  what  was  done  or  furnished 
under  one  of  the  contracts,  but  a lien  must  be  registered  for  what 
was  done  or  furnished  under  each  contract  within  30  days  after  the 
doing  of  the  last  work  or  the  furnishing  of  the  last  material  under 
each  contract  (Mechanics  and  Wage-Earners  Lien  Act,  sec.  22). 
Whitlock  v.  Loney  (1917),  38  D.L.R.  52,  approved. 

In  this  case  there  was  nothing  in  the  evidence  to  indicate  that  all  the 
work  that  was  done  and  all  the  materials  that  were  supplied  were 
done  and  furnished  under  one  continuing  contract. 

Four  appeals  in  mechanics’  liens  proceedings  from  the  judg- 
ment of  the  Judge  of  the  District  Court  of  the  District  of  A.lgoma. 

June  13.  The  appeals  were  heard  by  Meredith,  C.J.O., 
Mac l aren,  Magee,  and  Ferguson,  JJ.A. 

Sir  William  Hearst,  K.C.,  for  the  Lyons  Fuel  and  Supply 
Company  Limited,  McPhail  & Wright,  and  the  above  named 
plaintiffs. 

D.  Inglis  Grant , KjC.,  for  the  Royal  Bank  of  'Canada. 

R.  S.  Robertson , K.C.,  for  the  Mott  Company  Limited,  the 
Dominion  Radiator  Company,  Lightfoot  Brothers,  and  J.  McLeod. 

S.  H.  Bradford,  K.C.,  for  the  'Cochrane  Hardware  'Company. 

July  12.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.: — In  this  case  there  were  several  appeals  from  the  judg- 
ment of  the  Judge  of  the  District  Court  of  the  District  of  Algoma, 
dated  the  29th  January,  1923,  all  of  which  were  disposed  of  upon 
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the  argument  except  the  appeal  of  the  Lyons  Fuel  and  Supply 
Company  Limited. 

The  appellant  had  two  contracts  with  Mitchell  & Cooper,  one 
a roof  contract  for  $3,806,  and  the  other  a skylight  contract,  and 
in  addition  to  this  supplied  to  Mitchell  & Cooper  large  quantities 
of  material  not  connected  with  the  contracts.  The  amounts  owing 
from  time  to  time  on  these  contracts  were  charged  to  a general 
account,  as  the  learned  Judge  of  the  Court  below  finds.  He  also 
finds  that  on  the  31st  October,  1921,  $3,161.25  for  work  and 
materials  in  connection  with  the  roof  contract  was  charged  in 
this  account,  and  that  on  the  22nd  May,  1922,  $500  more  was 
charged  in  respect  of  the  roof  contract,  which  left  a balance  un- 
paid of  $144.74,  the  amount  which  he  allowed.  He  also  finds 
that  the  $3,161.25  was  paid,  and  that  the  subsequent  credits  in 
the  general  account  must  be  appropriated  to  the  $500  charge  and 
to  the  amount  charged  in  respect  of  the  skylight  contract — wiping 
those  items  out. 

I see  no  reason  for  differing  from  these  conclusions  of  the 
learned  Judge. 

The  main  question  argued  was  as  to  the  right  of  the  appellant 
to  a lien  in  respect  of  the  amount  owing  for  materials  delivered — 
the  last  of  which  were  delivered  more  than  30  days  before  the 
registration  of  the  lien  (Mechanics  and  Wage-Earners  Lien 
Act,  sec.  22).  It  is  contended  on  the  appellant’s  behalf 
that,  inasmuch  as  all  the  work  done  and  materials  supplied  for 
the  purposes  of  the  two  contracts,  as  well  as  the  materials  supplied 
for  purposes  outside  the  two  contracts,  were  charged  for  in  one 
running  account,  and  work  was  done  on  the  roof  contract  within 
the  30  days,  the  lien  for  the  materials  is  saved. 

I am  of  opinion  that  this  contention  is  not  well-founded.  The 
law  on . the  subject  was,  I think,  correctly  laid  down  by  the 
Supreme  Court  of  Saskatchewan  in  Whitlock  v.  Loney  (1917), 
38  D.L.R.  52.  Lamont,  J.,  who  delivered  the  judgment  of  the 
Court,  adopted  the  general  principle  laid  down  in  27  €yc.,  pp.  144, 
145,  146,  which  is  as  follows: — 

ce  Where  labour  or  materials  are  furnished  under  separate  con- 
tracts, even  though  such  contracts  are  between  the  same  persons  and 
relate  to  the  same  building  or  improvement,  the  contracts  cannot 
be  tacked  together  so  as  to  enlarge  the  time  for  filing  a lien  for 
what  was  done  or  furnished  under  either,  but  a lien  must  be 
filed  for  what  was  done  or  furnished  under  each  contract  within 
the  statutory  period  after  its  compliance.  Where,  however,  all 
the  work  is  done  or  all  the  materials  are  furnished  under  one 
entire  continuing  contract,  although  at  different  times,  a lien- 
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claim  or  statement  filed  within  the  statutory  period  after  the  last 
item  was  done  or  finished  is  sufficient  as  to  all  the  items;  and  in 
order  that  the  contract  may  be  a continuing  one  within  this  rule 
it  is  not  necessary  that  all  the  work  or  materials  should  be  ordered 
at  one  time,  that  the  amount  of  work  or  materials  should  be  deter- 
mined at  the  time  of  the  first  order,  or  that  the  prices  should  be 
then  agreed  upon,  or  the  time  of  payment  fixed;  but  a mere 
general  arrangement  to  furnish  labour  or  materials  for  a par- 
ticular building  or  improvement  is  sufficient,  if  complied  with, 
even  though  the  original  arrangement  was  not  legally  binding.” 

There  is  nothing  in  the  evidence  to  indicate  that  all  the  work 
which  was  done  and  all  the  materials  that  were  supplied  were  done 
and  furnished  under  one  continuing  contract ; but,  on  the  contrary, 
the  work  done  and  the  materials  supplied  for  the  roof  contract 
were  furnished  under  a separate  contract  from  that  as  to  the 
skylight  and  that  as  to  the  materials.  What  was  supplied  under 
the  last  mentioned  contract  would,  no  doubt,  come  within  the 
principle  relied  on  by  the  appellant,  and  it  is  to  such  a contract 
that  the  language  of  Riddell,  J.,  in  Hurst  v.  Morris  (1914),  32 
O.L.R.  346,  at  p.  351,  must  have  had  reference. 

It  may  be  observed  that,  according  to  the  testimony  of  the 
president  and  manager  of  the  appellant  company^  the  account 
that  was  kept  in  the  company’s  books  was  not  a current  account 
in  the  ordinary  sense,  but  was  kept  for  the  convenience  of  the 
contractors  for  the  purpose  of  shewing  what  work  had  been  done 
and  what  materials  had  been  supplied  from  time  to  time,  to 
enable  the  contractors  to  draw  the  percentages  they  were  entitled 
to  receive  on  progress  estimates. 

I would  dismiss  the  appeal  without  costs. 

Appeal  dismissed. 


1923. 


[APPELLATE  DIVISION.] 


July  12. 


Moore  v.  Metropolitan  Life  Insurance  Co. 


Insurance  (Life) — Special  Conditions  of  Policy — Validity — Policy  Void 
if  Insured  not  in  Good  Health  on  Date  of  Issue — Proof  of  Existence 
of  Disease — Operation  of  Condition  not  Dependent  on  Knowledge  of 
Insured — Dismissal  of  Action  on  Policy — Return  of  Premiums  Paid. 


The  life  of  a woman  was  insured  by  a policy  issued  by  the  defendants, 
dated  the  19th  September,  1921.  She  died  in  August,  1922.  For  the 
insurance  which  by  the  policy  the  defendants  contracted  to  give  no 
medical  examination  was  required:  in  lieu  of  it  the  contract  was 
made  subject  to  the  condition  that  “ no  obligation  is  assumed  by  the 
company  prior  to  the  date  hereof  nor  unless  on  said  date  the  insured 
is  alive  and  in  sound  health.  Should  the  proposed  insured  not  be 
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alive  or  not  be  in  sound  health  on  the  date  hereof  any  amount  paid 
to  the  company  as  premiums  hereon  shall  be  returned.”  The  policy 
also  contained  a condition  that  it  should  be  void  if  the  insured  before 
the  date  of  it  had  any  of  several  named  diseases,  one  of  which  was 
disease  of  the  kidneys.  The  insured  at  the  date  of  the  policy  had 
disease  of  the  kidneys:  — 

Held,  that  the  condition  as  to  sound  health  was  absolute,  and  the  fact 
that  the  insured  was  not  in  sound  health  was  a complete  defence  to 
an  action  upon  the  policy — it  was  not  necessary  to  shew  that  she 
knew  that  she  had  the  disease. 

There  is  nothing  in  the  Ontario  Insurance  Act  to  prevent  the  defend- 
ants from  relying  on  the  conditions  of  the  policy  as  an  answer  to  the 
action. 


Tomkins  v.  Metropolitan  Life  Insurance  Co.  (1898),  Q.R.  14  S.C.  246, 
Packard  v.  Metropolitan  Life  Insurance  Co.  (1903),  72  N.H.  1,  Murpliy 
v.  Metropolitan  Life  Insurance  Co.  (1908),  118  N.W.  Repr.  355,  and 
Leonard  v.  Metropolitan  Life  Insurance  Co.  (1910),  44  N.S.R.  420, 
approved. 

The  premiums  paid  were  ordered  to  be  returned. 


1923. 

Moore 
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Life 
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Appeal  by  the  plaintiff  from  the  judgment  of  Denton,  Jun.Co. 
C.J.,  in  an  action  in  the  iCounty  Court  of  the  County  of  York. 

The  facts  appear  from  the  reasons  for  the  judgment  of  the 
learned  County  Court  Judge,  which  read  as  follows: — 

The  plaintiff  sues  as  administrator  of  the  estate  and  effects  of 
his  mother,  Mamie  Moore,  a married  woman,  who  died  on  the 
26th  August,  192'2.  The  facts  of  the  case,  in  so  far  as  it  is 
necessary  to  state  them,  are  as  follows: — 

An  agent  of  the  defendant  company  called  upon  the  late  Mrs. 
Moore,  at  her  home,  on  the  8th  September,,  1921,  and  canvassed 
her  for  insurance.  She  applied  for  a policy  for  $270,  the  premium 
being  25  cents  per  week.  In  answer  to  questions  put  to  her,  she 
stated  that  she  had  had  no  illness  during  the  preceding  two 
years  and  that  no  physician  had  attended  her  during  that  time. 

The  defendants  cannot  escape  liability  in  this  case  on  the 
ground  of  any  misstatement  of  fact  inducing  the  policy,  and  this 
for  two  reasons.  The  first  is  that  sec.  156,  subsec.  5,  of  the  Ontario 
Insurance  Act,  as  amended  by  5 Geo.  V.  ch.  20,  sec.  19,  provides 
that  no  contract  of  insurance  shall  be  made  subject  to  any  con- 
dition or  warranty  providing  that  such  contract  shall  be  avoided 
by  reason  of  any  misstatement  in  the  application  therefor,  unless 
such  condition,  warranty,  or  proviso  is  expressed  to  be  limited  to 
cases  in  which  such  statement  is  material  to  the  contract,  and  no 
contract  shall  be  avoided  by  reason  of  the  inaccuracy  of  any  such 
statement  unless  it  is  material  to  the  contract.  The  insurance 
contract  in  this  case  is  expressed  to  be  subject  to  certain  conditions 
therein  mentioned.  I find  no  condition  having  reference  to  a 
misstatement  of  fact  inducing  the  issue  of  a policy.  Even  if  there 
were  any  such  condition,  it  is  not  limited  by  the  contract  to  cases 
in  which  the  statement  is  material  to  the  contract.  Secondly, 
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if  there  were  any  such  condition,  and  it  were  expressly  so  limited, 
I could  not  find,  on  the  evidence,  that  the  inaccuracy  relied  upon 
in  this  case  was  material.  It  is  true  that,  within  two  years  prior 
to  the  date  of  the  application,  Mrs.  Moore  had  been  attended  by 
Dr.  Alexander,  but  this  was  only  in  a case  of  confinement.  Her 
physician,  during  her  confinement,  gave  her  something  for  her 
heart,  but  there  is  nothing  very  unusual  in  that.  The  only  other 
occasion  on  which  Dr.  Alexander  did  anything  for  her,  prior  to 
the  application,  was  in  the  December  following,  when  he  gave  her 
what  he  thinks  must  have  been  a tonic,  and  possibly  something 
for  her  heart,  I believe  that  this  woman,  up  to  the  time  when 
she  made  the  application  for  insurance,  believed  that  she  was  in 
normal  health,  notwithstanding  Dr.  Alexander’s  evidence  that  he 
warned  her  about  her  heart. 

But  the  other  and  more  substantial  defence  relied  upon  by 
the  defendants  does  not  arise  from  the  statement  inducing  the 
contract,  but  from  the  terms  of  the  contract  itself.  This  is  what 
is  called  “industrial  insurance” — no  medical  examination  of  the 
applicant  was  made.  The  policy  is  issued  upon  the  statement  of 
the  applicant  and  upon  the  information  acquired  by  the  agents  of 
the  company.  By  the  contract  of  insurance  in  question,  the 
defendants  agree  to  pay  the  insurance  money  subject  to  the  con- 
ditions on  page  2,  which  are  made  part  of  the  contract.  One  of 
these  conditions  is  that  no  obligation  is  assumed  by  the  company 
unless,  on  the  date  of  the  contract,  the  assured  is  in  sound  health. 
Another  provision  is  that  the  policy  is  to  be  void  if  the  assured 
has  had,  before  the  date  of  the  contract,  any  one  of  certain  specified 
diseases — among  them,  any  disease  of  the  kidneys. 

In  the  summer  of  1922,  the  assured  became  ill.  She  was  attend- 
ed by  her  own  physician,  who  could  not  diagnose  her  case.  She 
was  taken  to  the  hospital  in  July  of  1922;  and,  during  the  several 
weeks  that  she  was  in  the  hospital,  the  physicians  in  attendance 
could  not  agree  among  themselves  as  to  what  her  trouble  really 
was.  She  died  rather  suddenly  in  the  hospital  on  the  26th  Aug- 
ust, 1922.  An  autopsy  was  held,  and  the  discovery  was  made 
that  her  kidneys,  which  should  have  weighed  300  gramms,  weighed 
only  110.  The  physicians  all  agree  that  she  died  from  Bright’s 
disease  of  the  kidneys.  The  medical  men,  including  the  house- 
surgeon,  who  was  called  as  a witness  for  the  plaintiff,  all  agree 
that  this  disease  must  have  been  in  progress  when  she  applied  for 
insurance.  They  also  agree  that  she  might  not  have  known  and 
probably  did  not  know  that  she  was  suffering  from  this  disease  or 
that  she  was  otherwise  than  in  good,  normal  health. 

The  question  then  to  be  determined  in  this  case  is,  whether 
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recovery  can  be  had  in  view  of  the  conditions  in  the  policy.  I do 
not  think  that  it  matters  whether  the  assured  knew  of  the  exist- 
ence of  the  disease  at  the  date  of  the  contract,  because  the  issuance 
of  the  policy  was  not  dependent  upon  her  knowledge,  but  upon 
the  existence  of  a fact.  The  fact  is,  if  we  are  to  accept  the  united 
opinion  of  the  doctors,  that  she  was  suffering  from  a disease  of 
the  kidneys  at  the  time  when  the  application  was  made,  and 
whether  she  knew  it  or-  not  is  of  no  importance.  On  this  ground 
the  action  fails. 

It  might  be  urged,  though  nothing  was  said  about  it  in  argu- 
ment, that  the  policy  issued  by  the  company  was  not  in  the  terms 
of  the  application.  The  application  is  merely  for  life  .insurance 
to  the  extent  of  $270.  The  policy  contains  a number  of  condi- 
tions which  limit  the  liability  of  the  company  very  considerably. 
I do  not  think  that  any  point  can  be  made  of  that,  because  one 
of  the  privileges  stated  in  the  policy  is  that,  if  the  assured  does 
not  find  the  policy  satisfactory,  or  if  its  conditions  are  not  ac- 
cepted or  agreed  to,  the  policy  may  be  surrendered  within  two 
weeks,  and  the  premiums  in  such  case  will  be  returned.  The 
assured  accepted  this  policy,  and  for  about  10  months  she,  or  her 
agents  for  her,  paid  the  premiums. 

The  cases  relied  upon  by  Mr.  Gordon  (counsel  for  the  plain- 
tiff) I have  not  overlooked,  but  they  do  not  seem  to  me  to  apply 
to  this  case.  The  cases  cited  by  Mr.  White  (for  the  defendants) 
are  very  much  in  point,  but  they  are  all  American  cases.  While 
these  are  not  binding  upon  me,  the  reasons  for  judgment  con- 
tained in  them  appeal  to  me  as  sound,  and  I accept  them.  One  is 
Packard  v.  Metropolitan  Life  Insurance  Co.  (1903),  72  N.H.  1, 
another  is  Murphy  v.  Metropolitan  Life  Insurance  Co.  (1908), 
118  N.W.  Repr.  355. 

The  action  will  be  dismissed,  except  as  to  the  premiums,  $12.25, 
which  the  defendants  are  ready  and  willing  to  repay.  It  is  not  a 
case  for  costs. 

June  15.  The  plaintiff's  appeal  from  the  judgment  of  the 
County  Court  was  heard  by  Meredith,  C.J.O.,  Maclaren,  Magee, 
and  Ferguson',  JJ.A. 

H.  H.  Gordon , for  the  appellant,  relied  on  Morran  v.  Railway 
Passengers  Assurance  Co.  of  London  England  (1918),  43  O.L.R. 
561,  at  p.  585;  Mays  v.  New  Amsterdam  Casualty  Co.  (1913),  40 
D.C.  App.  249;  Pelican  v.  Mutual  Life  Insurance  Co.  of  New 
York  (1911),  44  Mont.  277,  at  p.  284;  Ranta  v.  Supreme  Tent 
Knights  of  the  Maccabees  (1906),  97  Minn.  454;  Rupert  v.  Su- 
preme Court  United  Order  of  Foresters  (1905),  94  Minn.  293. 
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H.  8.  White , K.C.,  for  the  defendants,  respondents,  cited  the 
two  cases  mentioned  by  the  Connty  Court  Judge  and  the  Nova 
Scotia  and  Quebec  cases  mentioned  below. 


July  12.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — The  action  is  brought  by  the  beneficiary  named  in  a 
policy  of  insurance  issued  by  the  respondent  on  the  life  of  Mamie 
Moore  and  dated  the  19th  September,  1921. 

The  insured  died  on  the  26th  August,  1922.  The  policy  pro- 
vides by  a condition  endorsed  on  it  that  “ no  obligation  is  assumed 
by  the  company  prior  to  the  date  hereof  nor  unless  on  said  date 
the  insured  is  alive  and  in  sound  health.  Should  the  proposed 
insured  not  be  alive  or  not  in  sound  health  on  the  date  hereof  any 
amount  paid  to  the  company  as  premiums  hereon  shall  be  re- 
turned.” 

t- 

The  policy  also  contains  a condition  that  it  should  be  void  if 
the  insured  before  the  date  of  it  had  any  of  several  named  diseases, 
one  of  which  is  disease  of  the  kidneys. 

According  to  the  finding  of  the  learned  Judge,  the  insured  at 
the  date  of  the  policy  had  disease  of  the  kidneys.  That  finding  is 
not  challenged,  but  it  is  argued  that  mere  evidence  of  the  disease 
is  not  enough  to  avoid  the  policy — that  it  is  necessary  also  to  shew 
that  she  knew  that  she  had  the  disease. 

The  learned  Judge  rejected  that  contention,  and  gave  judg- 
ment dismissing  the  action^  but  ordered  that  the  amount  of  the 
premiums  paid,  which  had  been  paid  into  Court,  should  be  paid 
out  to  the  appellant. 

I agree  with  the  learned  Judge  that  there  is  nothing  in  the 
Insurance  Act  which  prevents  the  respondent  from  relying  on  the 
conditions  which  it  contends  are  an  answer  to  the  action. 

The  sole  question  for  decision  is  whether  or  not  the  condition 
as  to  sound  health  is  absolute  or  means  that  as  far  as  the  insured 
knew  she  was  in  sound  health. 

This  is  not  the  case  of  a representation  or  warranty  inducing 
or  made  the  basis  of  a contract  of  insurance,  and  cases  bearing  on 
such  a question  have  no  application.  I may  remark  in  passing 
that  the  Scottish  Courts  hold  a view  more  favourable  to  the  in- 
sured than  do  the  English  Courts.  In  Thomson  v.  Weems  (1884), 
9 App.  Cas.  671,  the  Scottish  cases  are  referred  to  and  dissented 
from. 

According  to  English  law,  a representation  as  to  the  state  of 
health  of  the  insured,  made  the  basis  of  the  contract,  is  a warranty, 
and  it  is  no  answer  by  those  claiming  under  the  policy  to  say  that 
the  insured  believed  the  statement  made  by  him  to  be  trife,  nor 
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can  the  representation  be  treated  as  a mere  statement  of  the 
opinion  or  belief  of  the  insured. 

In  the  case  at  bar,  by  the  terms  of  the  contract  it  is  not  to  be 
operative  if  the  insured  is  not,  on  the  date  of  the  policy,  in  good 
health,  and  there  is  no  warrant  for  treating  this  as  meaning  “ as 
far  as  he  knows  in  good  health.” 

In  the  case  of  such  insurance  as  the  deceased  took  from  the 
respondent  no  medical  examination  is  required,  but  in  lieu  of  it 
the  contract  is  made  subject  to  the  condition  I have  quoted. 

I agree  with  the  reasons  for  judgment  of  the  learned  Judge  of 
the  Court  below  and  would  affirm  his  judgment. 

In  addition  to  the  cases  referred  to  by  the  learned  Judge, 
Tompkins  v.  Metropolitan  Life  Insurance  Go.  (1898),  Q.R.  14 
S.C.  246,  and  Leonard  v.  Metropolitan  Life  Insurance  Co.  (1910), 
44  N.S.R.  420,  may  be  referred  to,  the  conclusions  reached  in  them 
being  the  same  as  those  in  the  cases  referred  to  in  the  reasons  for 
judgment.  In  all  the^p  cases  the  form  of  the  contract  was  the 
same  as  that  of  the  one  sued  on  in  the  case  at  bar. 

The  cases  cited  by  Mr.  Gordon  have  no  application  to  a con- 
ditional contract  such  as  that  in  question  here. 

I would  affirm  the  judgment  and  dismiss  the  appeal,  with  costs 
if  asked. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Sanderson  v.  Morton. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Default  of  Pur- 
chaser— Abandonment  of  Contract — Purchaser  not  Entitled  to  Get 
back  Moneys  Paid. 

Where  a contract  of  sale  and  purchase  of  land  is  put  an  end  to  by  the 
purchaser  by  abandonment,  and  not  for  or  on  any  default  or  failure 
on  the  part  of  the  vendor,  the  purchaser  cannot  recover  back  anything 
he  has  paid  on  account  of  the  purchase-money. 

Cornwall  v.  Henson,  [1900]  2 Ch.  298,  and  Harrison  v.  Holland  and 
Hannen  and  Cubitts  Ltd.,  [1921]  3 K.B.  297,  [1922]  1 K.B,  211, 
explained. 

Brown  v.  Walsh  (1919),  45  O.L.R.  646,  distinguished. 

Judgment  of  the  County  Court  of  the  County  of  Essex  reversed. 

Appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  Essex  in  favour  of  the  plaintiff  in  an  action 
to  recover  the  amount  paid  by  the  plaintiff  on  account  of  the  pur- 
chase-money of  two  lots  of  land  in  the  township  of  Sandwich  West, 
purchased  by  the  plaintiff  from  the  defendant. 
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June  11  and  12.  The  appeal  was  heard  by  Meeedith,  C.J.O., 
Maclaeen,  Magee,  and  Feeguson,  JJ.A. 

I.  B.  Levin , for  the  appellant. 

A.  C.  Heighington,  for  the  plaintiff,  respondent. 

July  12.  Meeedith,  C.J.O.: — The  contract  between  the  par- 
ties is  evidenced  by  an  agreement,  dated  the  5th  May,  1913.  The 
purchase-price  was  $400 — $100  of  which  was  paid  at  the  date  of 
the  agreement,  and  the  balance  was  to  be  paid  in  8 consecutive 
quarterly  instalments  of  $37.50  each,  with  interest.  The  con- 
sideration for  the  agreement  is  expressed  to  be  “the  conditions 
and  stipulations  herein  contained  and  the  payments  to  be  made 
as  hereinafter  specified,  the  performance  of  each  and  every  one  of 
the  said  conditions  and  stipulations,  as  well  as  the  said  payments, 
being  hereby  expressly  declared  a condition  precedent  and  of  the 
essence  of  this  agreement.” 

The  agreement  contains  a provision  entitling  the  vendor  in 
case  of  default  to  declare  it  “ null  and  void  by  a notice  in  writing 
to  that  effect  personally  served  on  the  purchaser  or  mailed  in  a 
registered  letter  addressed  to  him  at  the  post  office  named  below. 

The  respondent  paid  the  first  two  of  the  quarterly  instalments 
but  nothing  more,  and  he  never  entered  into  possession  of  the  lot. 

The  learned  Judge  of  the  County  Court  found  that  no  notice 
declaring  the  agreement  null  and  void  was  given.  He  also  found 
that  the  respondent  in  December,  1919,  “ actually  decided  to  aban- 
don the  contract,”  and  that  “his  attempt  to  re-establish  the  con- 
tract in  the  early  part  of  1920  was  on  account  of  an  upward  move- 
ment in  the  market  value  which  was  then  in  progress,  following  a 
depression  existing  for  some  years  previously.” 

The  learned  Judge  felt  bound  by  the  decisions  in  Brown  v. 
Walsh  (1919),  45  O.L.R.  646,  and  Whitely  v.  Richards  (1920), 
48  O.L.R.  537,  to  hold  that  the  respondent  was  “ entitled  to  some 
relief,”  and  he  awarded  him  $143.45,  a sum  which  represented  the 
price  at  which  the  appellant  had  resold  the.  lots,  less  the  amount 
owing  on  the  contract. 

'In  Cornwall  v.  Henson , [1900]  2 Ch.  298,  a purchaser  who 
was  in  default  as  to  the  last  instalment  of  the  purchase-money 
was  held  to  be  entitled  to  recover  from  the  vendor,  who  had  taken 
possession  of  the  land,  advertised  it  for  sale,  and,  not  being  able 
to  effect  a sale,  had  agreed  to  let  the  land  for  three  years  with  the 
option  to  purchase  at  any  time  during  the  term,  damages  because 
the  vendor  “had  dealt  with  the  property  in  a way  in  which  he 
was  not  justified  in  doing.” 
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In  the  Court  below,  [1899]  2 Ch.  710,  the  conclusion  had  been 
reached  that  the  plaintiff  had  shewn  by  his  conduct  that  he  had 
repudiated  the  contract,  and  “ that  the  defendant  was  justified  in 
treating  this  as  an  abandonment  by  the  plaintiff  of  his  rights 
under  the  contract,  and  in  acting  thenceforward  as  the  true  owner 
of  the  property,  both  at  law  and  in  equity.” 

The  Court  of  Appeal  did  not  concur  in  that  conclusion  of  fact, 
but  was  of  opinion  that  it  was  not  shewn  that  the  plaintiff  had 
any  intention  to  abandon  the  contract,  but  the  Master  of  the  Rolls 
said  (pp.  301,  302)  that  if  he  could  concur  in  the  finding  of  fact 
of  the  Court  below  he  would  think  that  the  judgment  was  right, 
and  I gather  from  the  reasons  for  judgment  of  the  other  Lords 
Justices  that  they  were  of  the  same  opinion. 

Cornwall  v.  Henson  is,  therefore,  on  the  facts  of  the  case  at  bar, 
an  authority  against  the  respondent,  because  the  finding  of  fact 
is,  as  I have  said,  that  he  abandoned  the  contract. 

In  the  recent  case  of  Harrison  v.  Holland  and  Homnen  and 
Cubitts  Ltd.,  [1921]  3 K.B.  297,  37  Times  L.R.  849,  [1922] 
1 K.B.  211,.  38  Times  L.R.  157,  it  was  held  that  the  purchaser 
was  entitled  to  recover  £100,000  which  he  had  paid  on  account  of 
the  purchase-money — although  he  had  made  default  in  paying  the 
subsequent  instalments.  The  decision  proceeded  on  the  ground 
that  by  the  contract  it  was  provided  that  in  case  of  default  £50,000 
paid  as  a deposit  should  be  forfeited,  but  not  the  £100,000.  Stating 
his  opinion  ([1922]  1 K.B.  at  pp.  212,  213),  Bankes,  L.J.,  said: — 

“ This  £100,000  which  the  plaintiff  seeks  to  recover  was  stated 
in  the  contract  to  be  payable  in  advance  on  account  of  the  pur- 
chase-price.  If  nothing  more  had  been  said  about  it,  as  the 
contract  came  to  an  end  in  consequence  of  the  purchasers’  own 
default,  neither  they  nor  their  assigns  would  have  been  able  to 
get  the  money  back.” 

This  case,  too,  is  against  the  contention  of  the  respondent. 

Brown  v.  Walsh  is  relied  on  by  the  respondent  as  a decision 
in  his  favour  binding  upon  us.  That  case  is,  I think,  distinguish- 
able. It  was  an  action  by  a purchaser  of  goods  to  recover  damages 
for  breach  by  the  vendor  of  the  contract  of  sale,  and  $100  paid  by 
the  purchaser  on  account  of  the  price.  Part  of  the  goods  was  never 
delivered  to  the  plaintiff,  and  eventually  the  defendant  sold  and  de- 
livered them,  at  the  same  price  and  on  the  same  terms  as  agreed  with 
the  plaintiff,  to  another  purchaser,  and  was  paid  for  them  by  him. 
As  the  Court  found,  this  sale  was  made  because  the  plaintiff  failed 
to  carry  out  his  agreement  to  purchase,  and  in  making  it  the 
defendant  was  quite  within  his  legal  rights,  and  acted  reasonably 
in  the  interests  of  the  plaintiff  as  well  as  of  himself. 
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In  that  case  there  was  no  question  as  to  the  plaintiff  having 
abandoned  the  contract.  On  the  contrary,  the  defendant  treated 
the  resale  as  one  for  the  benefit  of  the  plaintiff  as  well  as  of  him- 
self and  recognised  the  right  of  the  plaintiff  to  get  back  the  money 
he  had  paid,  but  had  it  not  and  offered  goods  instead. 

That  case  must,  I think,  be  treated  as  depending  on  its  own 
facts,  and  does  not  stand  in  the  way  of  our  applying  the  law  as  I 
understand  it  to  the  facts  of  the  case  at  bar. 

I would  allow  the  appeal  with  costs,  and  substitute  for  the 
judgment  which  has  been  directed  to  be  entered  a judgment  dis- 
missing the  action  with  costs. 

Maclaren  and  Magee,  JJ.A.?  concurred. 

Ferguson,  J.A. : — After  a careful  perusal  and  consideration 
of  chapter  19,  Dart’s  Vendor  and  Purchaser,  2nd  ed. ; Cornwall  v. 
Henson , [1899]  2 Ch.  710,  [1900]  2 Ch.  298;  March  v.  Banton 
(1911),  45  Can.  S.C.R.  338;  Brown  v.  Walsh , 45  O.L.R.  646; 
Harrison  v.  Holland  and  Hannen  and  Cubitts  Ltd.,  37  Times  L.R. 
849,  38  Times  L.R.  157,  and  the  cases  considered  and  discussed  in 
these  authorities;  I am  of  opinion: — 

(1)  That  where  a contract  of  purchase  and  sale  is  put  an  end 
to  by  the  vendor  for  or  on  the  purchaser’s  default,  the  vendor  may 
only  retain  such  moneys  as  have  been  paid  as  a guarantee  or  de- 
posit, or  such  as  are,  by  the  contract,  made  forfeitable,  and  that 
the  purchaser  may,  in  such  case,  recover  from  the  vendor  the  pay- 
ments he  has  made  on  account  of  purchase-money  which  were  not 
paid  as  a guarantee  or  deposit  or  which  were  not  by  the  contract 
made  forfeitable. 

(2)  That  where  the  contract  is  put  an  end  to  by  the  purchaser 
by  repudiation  or  abandonment,  and  not  for  or  on  any  default  or 
failure  on  the  part  of  the  vendor,  then  the  purchaser  cannot  recover 
back  anything  he  has  paid  on  account  of  the  purchase-money. 

The  learned  trial  Judge  has  found  that  the  plaintiff  (pur- 
chaser) abandoned  his  contract.  If  this  finding  stands  it  follows 
that  he  is  not  entitled  to  recover  in  this  action. 

I have  perused  the  evidence  and  exhibits,  and  am  unable  to  say 
that  there  is  not  evidence  to  support  the  finding,  or  that  the  finding 
of  abandonment  is  clearly  wrong. 

I would  allow  the  appeal  and  dismiss  the  action. 

Appeal  allowed. 
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[SMITH,  J.] 

Hoover-Owens  Rentschler  Co.  v.  Gulf  Navigation  Co.  Inc. 

Ship-Cylinders  Built  into  Engine — Conditional  Sale  of  Cylinders  to 
Builder  of  Ship — Conditional  Sales  Act — Compliance  with — Name  of 
Manufacturer  and  Vendor  Painted  on  Cylinders — Transfer  of  Ship 
to  American  Registry — Cylinders  Becoming  Part  of  Ship — Vendors' 
Claim  of  Lien  not  Registered  against  Ship — Title — Notice — Mer- 
chant Shipping  Act  {Imp.),  189 1,  57  & 58  Viet.  ch.  60 — Maritime 
Lien. 

The  plaintiffs  manufactured  and  furnished  to  a shipbuilding  company- 
in  Ontario  a set  of  marine  engine  cylinders  and  accessories,  under  a 
contract  which  provided  that  title  was  to  remain  in  the  plaintiffs  till 
the  goods  were  paid  for,  and  that  on  default  the  plaintiffs  were  to  be 
entitled  to  take  possession.  The  name  and  address  of  the  plaintiffs 
were  on  the  goods  when  delivered,  in  compliance  with  the  terms  of  the 
Conditional  Sales  Act,  R.S.O.  1914,  ch.  136.  The  set  of  cylinders  and 
accessories  was  incorporated  into  a marine  engine  that  was  built  into 
and  became  part  of  a ship  built  by  the  shipbuilding  company  for  the 
defendants  under  a contract.  The  plaintiffs  had  no  knowledge  of  the 
defendants;’  contract,  and  the  defendants  had  no  knowledge  of  the 
plaintiffs’  contract.  The  ship  was  at  first  registered  in  Ontario  with 
the  shipbuilding  company  as  owners,  under  the  Canada  Shipping  Act, 
R.S.C.  1906,  ch.  113,  sec.  39;  it  was  afterwards  transferred  to  the  de- 
fendants and  registered  in  the  United  States:  — 

Held,  that  the  title  to  a ship  and  liens  thereon  are  governed  by  the 
Imperial  Merchant  Shipping  Act,  1894,  57  & 57  Viet.  ch.  60;  the  set  of 
cylinders  and  accessories,  when  built  into  the  ship,  became  part  of  it, 
and  thereafter  passed  with  the  title  of  the  ship,  subject  to  the  provi- 
sions of  that  Act;  and  the  transferee  of  a ship  from  the  registered 
owner  gets  title  subject  only  to  registered  charges — even  with  notice 
of  equitable  unregistered  charges. 

Black  v.  Williams,  [189'5]  1 Ch.  408,  420,  and  Luffman  v.  Luffman  (1898), 
25  A.R.  48,  followed. 

No  maritime  lien  was  claimed,  and  none  could  arise. 

The  plaintiffs’  action  to  recover  possession  of  the  set  of  cylinders  and 
accessories,  or  their  value,  therefore  failed. 

The  question  whether  sec.  3(4)  of  the  Conditional  Sales  Act  applied  was 
not  dealt  with. 


Action  to  recover  possession  of  a set  of  marine  engine  cylin- 
ders and  accessories,  or  their  valne.  The  defendants  brought  in 
the  Dominion  Shipbuilding  and  Repair  Company  Limited  and  its 
liquidator  as  third  parties,  and  claimed  relief  over. 

April  16  and  17.  The  action  and  third  party  claim  were  tried 
by  Smith,  J.,  without  a jury,  at  a Toronto  sittings. 

T.  J.  Agar , K.C.,  for  the  plaintiffs. 

R.  C.  H.  Cassels , K.C.,  for  the  defendants. 

A.  C.  McMaster,  K.C.,  for  the  third  parties. 

July  14.  Smith,  J. : — The  plaintiffs  are  manufacturers  of 
engines  and  heavy  castings  at  Hamilton,  Ohio,  and  entered  into  a 
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Smith,  J.  contract  dated  the  22nd  December,  1919,  with  the  Dominion  Ship- 
building  Company  Limited,  of  Toronto,  to  furnish  to  the  latter 

two  sets  of  marine  engine  cylinders  and  accessories  as  described, 

Owens"  one  se^  to  be  shipped  on  the  loth  March,  1920,  and  one  set  on  the 
Rentschler  loth  April,  1920— price  $7,500  per  set,  f.o.b.  Hamilton,  Ohio, 
v payable  $3,750  after  test  and  before  shipping,  and  balance  on 
Navigation  arr^va^  Toronto.  Clause  14  of  the  printed  form  of  contract 
Oo.  Ino.  provides  that  title  is  to  remain  in  the  plaintiffs  till  the  goods  are 
paid  for,  and  that  on  default  the  plaintiffs  are  to  be  entitled  to 
take  possession.  One  set  was  shipped  in  May,  1920,  and  the  other 
in  June,  1920. 

One  employee  of  the  plaintiffs  swore  that  he  painted,  by  use 
of  a stencil,  the  name  and  address  of  the  plaintiffs  on  the  cylinders 
and  parts  so  shipped,  in  a way  that  complies  with  the  Conditional 
Sales  Act,  and  was  corroborated  by  another  employee.  A number 
of  witnesses  for  the  defendants,  who  saw  the  cylinders  at  different 
times  after  their  arrival,  swore  that  they  saw  nothing  of  the  kind 
on  them.  The  employee  who  said  that  he  put  the  name  on  had 
to  admit  that  he  erred  in  first  stating  that  he  had  put  the  name 
in  one  of  certain  places  named,  but  I cannot  reject  his  circum- 
stantial statement  as  to  when  and  how  he  painted  the  name  on 
various  parts  and  places,  unless  convinced  that  he  was  deliberately 
perjuring  himself  and  making  up  the  whole  story.  He  might  be 
mistaken  about  one  of  the  places  where  he  first  thought  he  had 
placed  the  name  and  yet  might  be  correct  as  to  the  general  state- 
ment. The  witnesses  who  said  they  did  not  remember  seeing  any 
name  did  not  have  their  attention  called  to  this  matter  at  the  time, 
and  spoke  of  recollection  some  time  later  when  the  question  be- 
came of  importance.  On  the  whole  evidence,  I think  I am  obliged 
to  find  as  a fact  that  the  name  and  address  of  the  plaintiffs,  the 
manufacturers  and  vendors,  was  on  the  goods  when  delivered,  in 
compliance  with  the  terms  of  the  Conditional  Sales  Act. 

The  Dominion  Shipbuilding  Company,  by  agreement  dated 
the  7th  'February,  1920,  agreed  with  the  defendants,  an  incor- 
porated company  of  New  Orleans,  to  build  for  them  two  ships, 
afterwards  named  “ Floraba  ” and  “ Gonzaba,”  and  one  set  of 
these  cylinders  and  accessories  was  incorporated  into  a marine 
engine  that  was  built  into  and  became  part  of  the  ship  “ Floraba.” 
The  Dominion  Shipbuilding  Company  that  made  the  contract  with 
the  plaintiffs  went  out  of  business,  and  the  Dominion  Shipbuilding 
and  Repair  Company  Limited  bought  its  works  and  assets  and 
took  on  itself  the  fulfilment  of  the  contracts  with  the  plaintiffs 
and  defendants.  The  Dominion  Shipbuilding  and  Repair  Com- 
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pany  Limited  went  into  liquidation,  and  the  liquidator  is  the  third 
party  herein. 

The  plaintiffs  had  no  knowledge  of  the  defendants’  contract, 
and  the  defendants  had  no  knowledge  of  the  plaintiffs’  contract. 
In  this  action  I am  concerned  only  with  the  ship  “ Floraba.”  That 
ship  was  registered  at  the  port  of  Toronto  on  the  15th  May,  1920, 
under  the  temporary  name  of  “ Yard  No.  15,”  with  the  Dominion 
Shipbuilding  and  Repair  Company  Limited  as  owners,  under  the 
provisions  of  the  Canada  Shipping  Act,  R.S.C.  1906,  ch.  113,  sec. 
39;  and  on  the  17th  May,  1920,  these  owners  made  a mortgage  to 
the  Imperial  Trusts  Company  on  the  vessel  to  secure  payment  of 
the  contract  price,  $49 5,000,  the  mortgage  reciting  that  the  defend- 
ants, with  the  consent  of  the  Minister  of  Marine  and  Fisheries, 
has  become  the  purchaser  of  this  vessel  under  construction,  and 
purporting  to  cover  all  material  brought  to  the  yard  for  the  pur- 
pose of  construction  as  brought  on  the  premises.  This  mortgage 
was  entered  on  its  date  on  the  ship  register  at  the  port  of  Toronto. 

The  defendants  paid  on  the  contract  • to  the  Dominion  Ship- 
building ajid  Repair  Company  up  to  the  31st  July,  1920, 
$361,462.50:  and,  the  liquidator  having  refused  to  complete  the 
contract,  the  defendants  paid  him  for  material  on  hand  and  rental 
and  taxes  for  the  premises  and  completed  the  ship  at  a cost  to  them 
in  all  of  $108,000  over  the  contract  price. 

The  mortgage  was  discharged  and  the  ship  transferred  to  the 
defendants,  and  afterwards  transferred  to  American  registry, 
the  defendants  giving  a surety  bond  to  pay  if  the  plaintiffs  should 
establish  a lien  on  the  set  of  cylinders  in  the  vessel. 

The  defendants  served  a third*  party  notice  on  the  liquidator 
of  the  Dominion  Shipbuilding  and  Repair  Company  Limited. 

Counsel  for  the  plaintiffs  contends  that  title  remained  in  the 
plaintiff  company,  and  that,  the  provisions  of  the  Conditional 
Sales  Act,  RjS.O.  1914,  ch.  136,  having  been  complied  with,  the 
defendants  have  no  right  to  retain  possession  of  the  plaintiffs’ 
goods,  and  are  liable. 

For  the  defence  it  is  argued  that  the  goods  in  question  were 
delivered  to  “a  trader  or  other  person  for  the  purpose  of  resale,” 
within  the  meaning  of  the  Conditional  Sales  Act,  sec.  3(3),  and 
title  passed  to  the  defendants  under  sec.  3(4),  and  that  in  any 
event  this  was  only  a part  of  a marine  engine  made  and  delivered 
to  become  a part  of  a complete  engine,  and  finally  with  the  com- 
plete engine  to  be  built  into  and  become  part  of  a ship.  It  is  pointed 
out  that  a chattel  built  into  and  becoming  part  of  real  property 
at  once  loses  its  character,  as  a separate  chattel,  and  a lienholder 
would  lose  his  rights  in  the  same  were  it  not  for  the  express  pro- 
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vision  made  by  sec.  9*  of  the  above  Act:  Mississippi  River  Logging 
Co.  v.  Miller  (1901),  85  N.  W.  Repr.  193. 

The  title  to  a ship  and  liens  on  the  same  are  governed  by  the 
(Imperial)  Merchant  Shipping  Act,  1894,  57  & 58  Viet.  ch.  60; 
Rentschleb  and  I am  0f  opinion  that  the  set  of  cylinders  and  accessories  in 
v.  question,  when  built  into  the  ship,  became  part  of  the  ship,  and 
Navigation  thereafter  passed  with  the  title  of  the  ship,  subject  to  the  pro- 
Co.  Inc.  visions  of  the  Merchant  Shipping  Act,  1894,  just  as  chattels  built 
into  a house  become  part  of  the  house,  lose  their  character  as 
chattels,  and  pass  with  the  realty  as  part  of  it  subject  to  the 
special  provisions  of  the  Conditional  Sales  Act  referred  to  above. 
The  transferee  of  a ship  from  the  registered  owner  gets  title 
subject  only  to  registered  charges — even  with  notice  of  equitable 
unregistered  charges:  Black  v.  Williams , [1895]  1 Ch.  408,,  420; 
Luffman  v.  Luffman  (1898),  25  A.R.  48. 

No  maritime  lien  is  claimed,  and  the  case  of  The  Two  Ellens 
(1871),  L.R.  3 Ad.  & Ecc.  345?  indicates  that  none  would  arise. 

I have  not  dealt  with  the  question  as  to  whether  sec.  3(4)  of 
the  Conditional  Sales  Act  would  apply. 

The  plaintiffs’  action  will  be  dismissed  with  costs  to  the  de- 
fendants against  the  plaintiffs.  The  cost  of  the  third  parties  will 
be  taxed  as  between  solicitor  and  client  and  paid  by  the  liquidator 
of  the  Dominion  Shipbuilding  and  Repair  Company  Limited  out 
of  the  assets  of  that  company  in  his  hands. 

* 9.  Where  the  goods  have  been  affixed  to  realty  they  shall  remain 
subject  to  the  rights  of  the  seller  or  lender  as  fully  as  they  were  before 
being  so  affixed,  but  the  owner  of  such  realty  or  any  purchaser  or  any 
mortgagee  or  other  encumbrancer  thereof  shall  have  the  right  as 
against  the  seller  or  lender  or  other  person  claiming  through  or  under 
him  to  retain  the  goods  upon  payment  of  the  amount  owing  on  them. 
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Company  — Winding-up  — Contributories  — Deceased  Person  Settled  on 
List — Ineffective  Proceedings — Winding-up  Act , R.S.C.  1906,  ch.  1 
secs.  1^8-51 — Sale  by  Liquidator  of  Claim  against  Contributories — 
Enforcement  by  Purchaser  of  Claim  against  Estate  of  Deceased — 
TJse  of  Winding-up  Machinery  to  Enforce  Claim — Close  of  Liquida- 
tion— Reservation  of  Questions  between  Purchaser  and  Contribu- 
tories — Relative  Liability  of  Contributory  — Acceptance  by  Credi- 
tors of  Small  Final  Dividend — Effect  of. 

Upon  a reference  for  the  winding-up  of  a company,  the  liquidator  filed 
with  the  Master  a list  of  contributories,  in  which  B.’s  name  was 
included;  and  in  June,  1914,  the  Master  made  an  order  requiring 
those  named  in  the  list  to  attend  before  him  on  the  30th  June,  1914, 
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to  shew  why  they  should  not  he  settled  on  the  list  ns  shareholders 
and  contributories  in  respect  of  unpaid  shares.  The  order  declared 
that  failure  to  deliver  objections  or  to  attend  before  the  Master  would 
be  held  to  be  an  admission  of  liability.  Serivce  of  this  order,  of  the 
winding-up  order,  and  of  the  list,  was  made  on  B.,  but  he  did  not 
deliver  objections  nor  appear  before  the  Master  on  the  day  named  or 
on  any  later  day.  It  was  said  that  the  list  of  contributories  was 
settled  on  the  30th  June,  1914;  but  there  was  no  proof  of  any  order 
or  other  formal  judicial  action  settling  the  list  on  that  date  or  until 
the  Master’s  report  of  the  14th  November,  1916,  whereby  he  found 
that  B.,  among  others,  was  a contributory  to  the  extent  of  $3,000. 
B.  had  in  £act  died  in  March,  1915,  and  letters  probate  of  his  will 
had  been  granted  in  April,  1915.  No  call  had  been  made  upon  B., 
among  others,  before  the  winding-up  order;  and  on  the  4th  January, 
1917,  the  Master  made  an  order  giving  the  liquidator  leave  to  make 
a call,  and  requiring  that  each  contributory  should  pay  the  amount 
due  from  him  before  the  25th  January,  1917.  The  liquidator  made 
the  call  in  B'.’s  case  by  registered  letter  addressed  to  him.  This  was 
received  by  his  executrices,  but  they  paid  no  attention  to  it.  On  the 
31st  May,  1917,  all  the  claims  of  the  company  against  certain  share- 
holders and  contributories  were  sold  by  auction,  by  direction  of  the 
Master,  and  the  claims  were,  by  order  of  the  1st  June,  1917,  vested  in 
the  purchaser.  On  the  11th  June,  1917,  the  Master  made  his  final 
report,  which  shewed  that  $1,020  had  been  realised  from  the  sale  of 
these  claims — that  sum  had  been  paid  by  the  purchaser.  On  the 
24th  July,  1917,  the  Master  made  an  order  discharging  the  liquidator 
and  declaring  that  the  liquidation  proceedings,  so  far  as  the  credi- 
tors of  the  company  were  concerned,  should  be  deemed  to  be  closed; 
but  that  all  questions  between  members  of  the  company  and  con- 
tributories or  any  of  them  and  the  purchaser  of  the  claims  should 
be  reserved  to  be  dealt  with  upon  the  application  of  the  purchaser  or 
any  member  or  contributory.  On  the  26th  January,  1922,  the  Master 
made  an  order,  intituled  in  the  winding-up  proceedings,  requiring 
the  surviving  executrix  of  B.  to  pay  to  the  purchaser  of  the  claims 
the  sum  of  $3,000  and  interest:  — 

Held,  on  appeal,  that  this  order  should  be  set  aside,  on  two  grounds: 
first,  that  the  settlement  of  B.’s  name  on  the  list  of  contributories 
and  the  subsequent  orders  based  thereon  were  all  ineffective  because 
he  was  dead  at  the  time  when  the  Master  settled  him  upon  the  list; 
and,  second,  that  the  purchaser  was  not  entitled  to  make  use  of  the 
machinery  of  the  winding-up  to  enforce  the  claims  which  she  pur- 
chased from  the  liquidator. 

Sections  48,  49,  50,  and  51  of  the  Dominion  Winding-up  Act,  R.S.C. 
1906,  ch.  144,  considered. 

Re  Port  Arthur  Waggon  Go.  Ltd.,  Tudhope’s  Case  (1919),  45  O.L.R.  260, 
271,  applied  and  followed. 

The  liability  of  a contributory  is  a relative  one.  It  may  involve  pay- 
ment in  full  when  a call  has  been  made,  but  there  is  a corresponding 
right  to  contribution  from  the  other  contributories  and  a right  to  a 
refund  of  a proportionate  share  of  any  surplus.  The  sale  of  the 
claims  realised  $1,020,  which  with  other  assets  enabled  the  liquidator 
to  pay  the  creditors  a fraction  over  9 cents  in  the  dollar  as  a final 
dividend.  Qucere,  whether  it  was  not  the  right  of  any  contributory, 
called  upon  by  the  assignee  of  the  claims  to  pay,  to  insist  that  any 
surplus  realised  over  and  above  the  $1,020  should  go  to  the  creditors. 
If  the  creditors  were  satisfied  to  take  9 cents  in  the  dollar,  why 
should  the  contributories  be  called  on  for  more? 

An  appeal  by  the  surviving  executrix  of  the  will  of  Marvin 
Burk,  deceased,  from  an  or£er  of  the  Local  Master  at  Peter- 
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borough  of  the  26th  January,  1922,  made  in  the  course  of  a 
reference  to  him  for  the  winding-up  of  the  company,  requiring 
the  appellant  to  pay  to  Nina  iM.  Davidson,  as  the  purchaser  of 
the  claims  against  the  contributories  of  the  company,  the  sum 
of  $3,000,  payable  by  Marvin  Burk  as  a contributory,  with  in- 
terest and  costs. 

April  6,  1922,  and  April  16,  1923.  The  appeal  was  heard 
by  Orde,  J.,  in  the  Weekly  Court,  Toronto. 

H.  S.  White , K.C.,  for  the  appellant. 

. - R.  T.  Harding,  K.C.,  for  Nina  M.  Davidson,  respondent. 

August  16,  1923.  Orde,  J. : — This  appeal  was  argued  before 
me  some  time  ago,  but  on  going  into  the  matter  it  seemed  to 
me  that  the  point  dealt  with  in  Re  Port  Arthur  Waggon  Co.  Ltd., 
Tudhop.e’s  Case  (1919),  45  O.L.R.  260,  at  p.  271,  which  had  not 
been  mentioned,  ought  to  have  been  discussed,  and  I accordingly 
heard  counsel  on  that  point  at  a later  date. 

The  appeal  is  by  the  executrix  of  the  late  Marvin  Burk  from 
an  order  made  by  the  Local  Master  at  Peterborough  on  the  26th 
Jjanuary,  1922,  under  the  reference  to  him  in  the  Avinding-up  of 
the  above  company.  By  the  order  the  executrix  is  ordered  to  pay 
to  Nina  M.  Davidson,  as  the  purchaser  of  the  claims  against  the 
contributories  to  the  insolvent  company,  the  sum  of  $3,000,  payable 
by  the  late  Marvin  Burk  as  a contributory,  with  interest  and  costs. 

The  appeal  is  based  on  several  grounds : 1.  That  the  sub- 

scription for  the  shares  in  question  was  conditional  and  was  after- 
wards withdrawn.  2.  That  the  company  assented  to  its  cancella- 
tion. 3.  That  there  was  no  valid  allotment.  4.  That  the  notice 
to  Burk  that  he  had  been  placed  on  the  list  of  contributories  was 
not  effectively  served.  5.  That  the  Local  Master  is  functus  officio 
and  has  no  power  to  make  the  order  appealed  from. 

The  affidavits  and  other  material  used  before  the  Local  Master 
are  extremely  voluminous  and  numerous,  and  cover  many  matters 
which  need  not  be  recounted  here. 

The  company  was  incorporated  by  letters  patent  under  the 
Ontario  Companies  Act,  and  on  the  7th  December,  1910,  a Avinding- 
up  order  was  made  under  the  Dominion  Winding-up  Act,  and  the 
usual  order  of  reference  was  made  delegating  to  the  Local  Master 
at  Peterborough  all  such  powers  of  the  Court  as  might  be  neces- 
sary for  the  winding-up  of  the  company. 

There  were  on  the  share-register  nearly  400  subscribers  for 
shares  who  had  not  paid  in  full.  In  fact  the  greater  nupiber  of 
them  had  paid  nothing  at  all.  Arqong  these  was  Marvin  Burk, 
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who  appeared  as  a subscriber  for  120  shares  of  the  par  value  of 
$25  each,  upon  which  the  full  amount  of  $3,000  remained  unpaid. 

The  liquidator  filed  with  the  Local  Master  a list  of  contribu- 
tories, in  which  Burk’s  name  was  included  for  $3,000  unpaid  upon 
120  shares,  and  on  the  5th  June,  1914,  the  Local  Master  made  an 
order  requiring  those  named  in  the  list  to  attend  before  him  on 
the  30th  June,  1914,  to  shew  cause  why  they  should  not  be  settled 
upon  the  list  as  shareholders  and  contributories  for  the  number  of 
shares  and  for  the  amount  due  thereon  as  set  out  in  the  list.  The 
order  also  required  those  intending  to  contest  the  entry  of  their 
names  on  the  list  to  file  and  serve  their  objections  by  the  23rd 
June,  1914,  and  declared  that  failure  to  deliver  such  objections  or 
to  attend  before  the  Local  Master  would  be  held  to  be  an  admission 
of  liability,  and  lastly  directed  that  service  of  the  winding-up  order 
and  of  the  order  then  made  and  of  the  list  might  be  made  by  regis- 
tered letter. 

Service  was  duly  made  on  Burk,  the  letter  being  mailed  on  the 
8th  June,  1914,  though  it  is  said  that  when  he  received  the  docu- 
ments kt  the  post  office  he  was  not  in  a condition  mentally  to  appre- 
ciate their  meaning  and  importance. 

No  objections  were  delivered  by  Burk,  nor  did  he  appear  before 
the  Local  Master  on  the  30th  June,  1914,  or  at  any  later  date. 
In  the  affidavit  of  Mr.  R.  R.  Hall,  filed  in  support  of  Miss  David- 
son’s petition  (para.  70),  it  is  stated  that  Burk  was  on  the  30th 
June,  1914,  duly  settled  upon  the  list  of  contributories,  but  there 
is  no  evidence  that  I can  find  of  any  order  or  other  formal  judicial 
action  settling  the  list,  on  the  part  of  the  Local  Master,  on  that 
date,  or  until  his  report  of  the  14th  November,  1916,  by  which  he 
finds  that  Marvin  Burk  (among  a large  number  of  others)  was  a 
contributory  to  the  extent  of  $3,000. 

Marvin  Burk  in  fact  died  more  than  a year  before,  namely,  on 
the  27th  March,  1915,  and  probate  of  his  will  had  been  granted  on 
the  27th  April,  1915.  Of  this  fact  the  liquidator  and  Local  Master 
at  Peterborough  doubtless  had  no  knowledge,  but  the  fact  is  that 
when  the  Local  Master  made  his  report  on  the  14th  November, 
1916,  there  was  no  living  Marvin  Burk  who  could  be  made  liable 
as  a contributory. 

Prior  to  the  making  of  the  report,  the  liquidator  applied  for  an 
order  under  sec.  131A.  of  the  Winding-up  Act,  as  enacted  by  6 & 7 
Edw.  VII.  ch.  51,  sec.  1,  and  the  Local  Master  made  an  order  on 
the  15th  April,  1916,  appointing  Mr.  J.  E.  L.  Goodwill,  of  Peter- 
borough, as  solicitor  and  counsel  to  represent  the  shareholders  for 
the  purposes  of  the  winding-up  proceedings,  and  thereafter  notices 
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to  those  on  the  list  of  contributories  who  were  not  otherwise  repre- 
sented were  given  by  service  upon  Mr.  Goodwill. 

No  call  had  been  made  upon  Burk,  among  others,  prior  to  the 
winding-up  order,  and  on  the  4th  January,  1917,  the  Local  Master 
made  an  order,  upon  the  application  of  the  liquidator,  giving  leave 
to  make  a call  of  $25  per  share — the  full  amount — on  all  the  con- 
tributories, and  requiring  that  each  contributory  should  pay  the 
amount  due  from  him  in  respect  thereof  on  or  before  the  25th 
January,  1917.  The  liquidator  thereupon  made  the  call,  and  the 
same  and  a copy  of  the  order  were  mailed  in  a registered  letter 
from  the  liquidator’s  solicitor  to  all  those  on  the  list  of  contribu- 
tories at  the  addresses  given  therein.  The  call  in  respect  of  Burk’s 
liability  was  of  course  addressed  to  Marvin  Burk,  and  not  to  his 
legal  personal  representatives,  and  was  received  in  due  course  by 
his  widow,  one  of  the  executrices.  To  this  the  executrices  paid  no 
attention,  not  believing  (in  view  of  their  belief  that  their  own  and 
Burk’s  subscriptions  for  shares  had  been  cancelled  years  before) 
that  there  was  any  liability  to  the  company. 

In  May,  1917,  the  liquidator  took  steps  to  dispose  of  the  assets 
of  the  company,  and  on  the  17th  May,  1917,  by  direction  of  the 
Local  Master,  an  advertisement  was  prepared,  together  with  the 
conditions  of  sale,  announcing  the  sale  of  all  the  claims  of  the 
company  against  certain  shareholders  and  contributories,  by  auc- 
tion on  the  31st  May,  1917.  The  claims  were  set  forth  in  the  list 
of  contributories,  which  included  the  name  of  Marvin  Burk  for 
$3,000.  A copy  of  the  printed  advertisement  (but  not  of  the  list) 
was  by  mail  addressed  to  Marvin  Burk. 

On  the  30th  May,  1917,  the  day  before  the  auction  sale,  the 
liquidator  obtained  from  the  Local  Master  an  order  “that  the 
several  persons  named  in  the  first  column  of  schedule  A.  attached 
to  this  order  ...  do  within  four  days  after  service  ” pay  to  the 
liquidator  the  amounts  respectively  due  by  them  as  shewn  by  the 
schedule.  The  name  of  Marvin  Burk  was  in  this  schedule  for 
$3,000. 

At  the  auction  sale  the  claims  against  the  contributories  were 
purchased  by  Miss  Nina  M.  Davidson  for  the  sum  of  $1,020,  and 
an  order  was  made  on  the  1st  June,  1917,  vesting  the  claims  in  her. 
The  aggregate  amount  of  the  claims  so  purchased  was,  according  to 
the  list  attached  to  the  formal  assignment  to  Miss  Davidson  of  the 
6th  June,  1917,  about  $200,000,  of  which  $179,200  was  due  by  one 
W.  S'.  Davidson  of  Peterborough  in  respect  of  4,968  shares. 

On  the  11th  June,  1917,  the  Local  Master  made  his  final  report, 
which  shewed  that  $1,430.71  had  been  realised  from  contributories 
liable  for  unpaid  stock  and  $1,020  had  been  realised  “ from  the 
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proceeds  of  the  sale  of  all  outstanding  claims  against  shareholders 
and  contributories,  making  in  all  $2,450.71  realised  from  share- 
holders and  contributories  for  unpaid  stock/’  rather  an  insignificant 
sum  in  respect  of  about  $200,000  due  for  unpaid  calls.  The  wind- 
ing-up resulted  in  a final  dividend  of  9.274  cents  in  the  dollar  to 
the  creditors. 

On  the  24th  July,  1917,  the  Local  Master  made  an  order  dis- 
charging the  liquidator  and  declaring  that  the  liquidation  proceed- 
ings, so  far  as  the  creditors  of  the  company  were  concerned,  should 
be  deemed  to  be  closed.  This  order  concluded  with  the  following 
paragraph : — 

“ And  it  is  further  ordered  that  all  questions  between  members 
of  the  company  and  contributories  and  all  questions  affecting  the 
contributories  as  between  themselves  and  all  questions  between  the 
company  and  the  contributories  of  the  company  or  any  of  them 
and  the  purchaser  of  the  claims  against  the  contributories  of  the 
company  be  reserved  to  be  hereafter  dealt  with  upon  the  applica- 
tion of  the  purchaser  or  any  member  or  contributory.” 

The  order  of  the  30th  May,  1917,  directing  payment  by  the 
contributories,-  did  not  come  to  the  notice  of  Mrs.  Burk  and  her 
daughter  until  about  the  30th  August,  1917,  when  it  was  served 
upon  them.  I gather  that  by  that  time  Miss  Davidson,  in  her 
efforts  to  collect  the  claims  which  she  had  purchased,  had  learned 
of  Marvin  Burk’s  death. 

Mrs.  Burk  and  her  daughter  then  consulted  their  solicitor,  who 
commenced  inquiries  as  to  what  had  taken  place,  and  while  his 
inquiries  were  in  progress  he  learned  that  an  ex  parte  order  had 
been  made  by  the  Local  Master  on  the  27th  September,  1917,  re- 
citing the  death  and  will  of  Marvin  Burk,  and  the  order  for  pay- 
ment by  the  contributories:,  and  ordering  that  the  cause  should 
continue  against  the  executrices.  This  order  does  not  appear  to 
have  been  served,  and  nothing  was  immediately  done  by  reason  of 
it,  doubtless  because  of  the  steps  taken  by  the  executrices  to  set  the 
proceedings  aside. 

On  the  23rd  October,  1917,  Mrs.  Burk  and  her  daughter 
launched  motions  returnable  before  the  Local  Master  in  the  winding- 
up  proceedings  to  set  aside  the  orders  and  executions  (issued  against 
Mrs.  Burk  and  her  daughter  in  respect  of  their  individual  personal 
liability  as  contributories).  These  motions  were  enlarged  sine  die 
by  consent,  and  nothing  further  was  done  until  the  18th  August, 
1921,  when  Miss  Davidson  presented  her  petition  to  the  Local 
Master  for  an  order  that  Eva  Kathleen  Burk,  as  the  surviving 
executrix  of  Marvin  Burk  (Kate  R.  Burk,  the  other  executrix, 
having  died  on  the  18th  September,  1919),  do  pay  the  petitioner 
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the  sum  of  $3,000  with  interest  and  costs,  or  in  the  alternative 
for  an  order  appointing  the  petitioner  liquidator  of  the  company, 
settling  Eva  K.  Burk  on  the  list  as  a contributory,  giving  leave 
to  make  a call  upon  her  for  $25  per  share,  and  that  as  sole  execu- 
trix of  Marvin  Burk  she  do  pay  the  petitioner  or  liquidator  the 
sum  of  $3,000  with  interest  and  costs.  Notice  of  the  presentation 
of  this  petition  was  served  on  Eva  K.  Burk,  and  the  motion  was 
heard  by  the  Local  Master,  counsel  for  Miss  Burk  being  present 
and  opposing  it. 

One  of  the  objections  taken  on  behalf  of  the  executrix  was  that 
Marvin  Burk’s  subscription  had  been  withdrawn  and  the  written 
subscription  delivered  up  for  cancellation  a few  days  after  it  had 
been  signed  by  Burk.  This  was  in  the  year  1902,  and  it  is  not  to 
be  wondered  at  that  Burk  and  his  wife  and  daughter  fully  believed 
that  they  had  no  connection  with  the  cdmpany  whatever,  and  had 
reasonable  ground  for  thinking  that  the  documents  which  reached 
them  more  than  8 years  later,  when  the  winding-up  proceedings 
began,  could  not  affect  them  in  any  way. 

The  learned  Local  Master  in  his  written  judgment  upon  Miss 
Davidson’s  petition  holds  that  the  delivery  up  of  the  subscriptions 
by  the  Burks  for  cancellation  was  without  the  authority  of  the  com- 
pany or  its  officers  or  agents,  that  there  had  been  an  acceptance 
and  allotment  by  the  company,  and  that  the  purported  cancellation 
was  ineffective  to  bind  the  company. 

He  also  intimates  that  Miss  Davidson  is  in  the  position  of  a 
purchaser  for  value  without  notice  and  may  therefore  stand  in 
some  higher  position  than  the  company.  This  suggestion  is  a 
novel  one  to  me.  The  assignee  of  a chose  in  action  or  even  of  a 
judgment  stands  in  no  higher  position  than  the  assignor  (I  exclude 
of  course  negotiable  instruments  and  other  similar  rights),  and 
takes  subject  to  all  equities,  rights  of  set-off,  and  other  defences 
which  would  be  open  to  the  debtor  against  the  assignor.  See  Hals- 
bury’s  Laws  of  England,  vol.  4,  pp.  373  and  386. 

The  learned  Local  Master  deals  with  the  objection  taken  to  his 
jurisdiction  on  the  ground  that  he  was  functus  officio , ■ but  holds 
that  the  reservation  contained  in  para.  7 of  the  order  of  the  24th 
July,  1917,  which  I have  quoted  above,  gives  him  the  power  to 
deal  with  the  subject-matter  of  the  petition.  He  suggests  that  if 
he  has  no  power  as  Local  Master  by  virtue  of  the  reference  under 
the  winding-up  order,  he  has  power  as  Local  Judge- at  Peterborough, 
but  he  does  not  purport  to  act  in  the  latter  capacity. 

He  does  not  deal,  except  casually,  with  what  to  me  is  of  im- 
portance, namely,  the  regularity  or  otherwise  of  the  winding-up 
proceedings  in  so  far  as  they  purported  to  bind  Marvin  Burk  after 
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his  death.  He  refers  to  the  fact  that  no  notice  of  Burk’s  death  was 
ever  given  to  him  until  after  the  winding-up  proceedings  had  been 
terminated. 

It  may  be  that,  in  a proper  proceeding  against  Burk’s  legal 
personal  representative,  his  failure  to  attend  upon  the  return  of 
the  motion  to  settle  the  list  of  contributories  might  operate  as  an 
estoppel  precluding  all  objections  to  his  alleged  liability  as  a share- 
holder. I do  not  say  that  it  does  so  operate — but  that  is  not  the 
first  question  to  be  determined.  What  the  petitioner  is  seeking 
here  is  the  enforcement  by  order  and  execution  against  his  legal 
personal  representative  of  an  adjudication  (whether  in  the  form 
of  a judgment  or  of  an  order  or  of  a report  is  immaterial)  of 
liability  against  one  who  was  dead  when  the  adjudication  was  made. 
With  this  aspect  of  the  matter  the  learned  Local  Master  does  not 
deal. 

By  his  order  purporting  to  be  made  in  the  winding-up  proceed- 
ings, apd  dated  the  26th  January,  1922,  the  Local  Master  orders 
Eva  Kathleen  Burk,  as  sole  surviving  executrix  of  the  estate  of 
Marvin  Burk,  a contributory  of  the  company,  within  four  days 
after  service  of  the  order,  to  pay  to  Nina  M.  Davidson  the  sum  of 
$3,000  with  interest  at  5 per  cent,  from  the  20th  January,  1917, 
and  costs. 

From  that  order  Eva  Kathleen  Burk  has  now  appealed. 

I am  of  the  opinion  that  the  appeal  must  be  allowed  and  the 
order  of  the  Local  Master  set  aside,  upon  two  grounds : first,  that 
the  settlement  of  Marvin  Burk’s  name  on  the  list  of  contributories 
and  the  subsequent  orders  based  thereon  were  all  ineffective  because 
he  was  dead  at  the  time  when  the  Local  Master,  by  his  report  of 
the  16th  November,  1916,  settled  him  upon  the  list;  and,  second, 
that  Miss  Davidson  is  not  entitled  to  make  use  of  the  machinery 
of  the  winding-up  to  enforce  the  claims  which  she  purchased  from 
the  liquidator. 

Dealing  with  the  first  of  these  two  grounds,  it  is  well  to  keep 
in  mind  the  exact  nature  of  a contributory’s  liability.  By  virtue 
of  his  membership  in  the  company  as  a shareholder  (if  the  com- 
pany is  one  with  share-capital),  he  is  under  certain  obligations 
and  is  entitled  to  certain  rights.  He  is  liable  to  be  called  upon  to 
pay  any  part  of  the  share-capital  held  by  him  which  is  not  yet  paid 
in  full,  that  liability  not  constituting  an  enforceable  debt  until  a 
call  has  been  duly  made,  either  by  the  directors,  or,  after  a winding- 
up  order,  by  the  liquidator  under  the  direction  of  the  Court  ; and 
he  is  entitled,  whether  he  has  paid  for  his  shares  in  full  or  not, 
to  have  his  liability  finally  adjusted  along  with  that  of  others  who 
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are  in  a position  to  contribute,  and  to  his  share  of  any  refund  or 
surplus  assets,  if  sufficient  is  realised  to  pay  the  creditors  in  full. 

The  provisions  of  the  Dominion  Winding-up  Act  (R.S.C. 
1906,  ch.  144)  with  respect  to  contributories  are  to  be  found  in 
secs.  48  to  60  inclusive.  By  sec.  48  the  'Court  (not  the  liquidator, 
as  in  England)  settles  the  list  of  contributories,  and  sec.  49  requires 
that  those  who  are  to  be  made  contributories  “ as  representatives 
of  . . . others  ” shall  be  distinguished  from  those  who  are  con- 
tributories in  their  own  right;  and  sec.  50,  while  dispensing  with 
the  addition  to  the  list  of  the  heirs  or  devisees  of  a deceased 
contributory,  indicates  the  intention  that  the  legal  personal  repre- 
sentative of  a deceased  contributory  should  be  placed  upon  it. 

The  settlement  by  the  !Court  of  the  names  of  the  alleged  con- 
tributories -upon  the  list  is  a judicial  act,  fastening  liability  to  be 
called  upon  to  contribute  to  the  extent  of  the  amount  for  which 
they  are  respectively  found  liable,  upon  a'll  those  whose  names  are 
on  the  list,  that  adjudication  being  subject  to  appeal.  But  the 
adjudication  must  take  some  definite  form.  Liability  is  not  of 
itself  fixed  merely  by  default  in  appearance,  and  it  is  not  correct 
to  state,  as  it  is  in  one  of  the  affidavits  filed,  that  Marvin  Burk 
was  settled  on  the  list  on  the  30th  June,  1914,  the  day  fixed  by 
the  order  of  the  5th  June,  1914,  for  settling  the  list.  Just  as 
failure  to  enter  an  appearance  to  a writ  of  summons  or  to  deliver 
a defence  is  of  no  avail  until  acted  upon,  because  it  is  open  to  the 
person  in  default  to  apply  for  leave  to  appear  or  to  defend,  so  the 
failure  of  Burk  to  appear  on  the  30th  June,  1914,  while  it  might 
have  irrevocably  fastened  liability  upon  him  if  there  had  been  an 
adjudication  upon  his  liability  either  on  that  date  or  upon  any 
later  date  up  to  the  date  of  his  death,  did  not  justify  an  adjudi- 
cation which  placed  his  name  on  the  list  of  contributories  after 
his  death.  No  order  or  certificate  was  issued  by  the  Local  Master 
from  which  an  appeal  could  be  taken — see  Masten  and  Fraser’s 
Company  Law,  pp.  780,  781 — until  the  report  settling  the  list, 
on  the  14th  November,  1916,  long  after  Burk  was  dead.  There 
was  no  such  person  at  that  date  as  Marvin  Burk  who  could  be 
declared  liable  to  the  company  or  be  called  upon  to  contribute, 
and  I cannot  see  how  the  judgment  of  the  Local  Master  as  em- 
bodied in  his  report  which  fixes  liability  to  contribute,  to  the 
extent  of  $3,000,  upon  Marvin  Burk,  can  be  any  more  effective — 
in  that  form — than  a judgment  by  default  or  otherwise,  in  any 
ordinary  action  against  one  who  is  dead  at  the  date  of  the  judg- 
ment. The  Rules  provide  means  for  the  protection  of  parties 
affected  by  the  death  of  another  party,  either  by  means  of  an  order 
to  continue  proceedings  against  the  legal  personal  representative 
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of  the  deceased  party  or  in  some  cases  by  the  entry  of  a judgment 
nunc  pro  tunc.  Upon  the  discovery,  before  the  making  of  the 
report  of  the  14th  November,  1916,  of  the  death  of  Burk,  there 
was  doubtless  some  means,  perhaps  by  the  antedating  of  the  report, 
or  preferably  by  an  amendment  of  the  list  by  the  substitution  of 
the  names  of  the  executrices  for  that  of  Burk,  upon  due  notice  to 
them  of  an  application  for  that  purpose,  whereby  the  effect  of 
Burk’s  death  before  an  adjudication  upon  the  matter  had  taken 
place  might  have  been  dealt  with.  It  must  not  be  overlooked  that 
the  liability  of  a legal  personal  representative  is  to  pay  in  due 
course  of  administration,  and  only  to  the  extent  of  the  assets  which 
may  come  to  his  hands.  The  executrices  of  Burk  might  well  have 
been  entitled  to  protection  in  that  regard  had  they  been  duly 
notified.  The  same  argument  applies,  of  course,  to  the  call  and 
to  all  the  subsequent  orders  for  payment.  The  liability  to  pay, 
if  it  existed  during  Burk’s  lifetime,  of  course  still  rested  with  his 
estate,  and  upon  his  personal  representative  (see  sec.  51),  but  it 
was  incumbent  upon  the  liquidator  to  give  notice  of  the  call  upon 
the  only  person  who  at  the  time  could  be  made  liable  and  not  upon 
some  one  who  was  not  then  in  existence. 

It  may  be  argued  that  this  places  upon  a liquidator  the  re- 
sponsibility of  ascertaining  from  time  to  time  whether  share- 
holders are  still  alive,  which  in  the  case  of  a company  with  several 
hundred  shareholders  may  be  an  onerous  duty.  But  I cannot 
see  how  this  fact  can  affect  or  cut  down  the  right  of  those  against 
whom  a judgment  is  sought.  It  is  immaterial  to  the  Burk  estate 
whether  there  are  only  four  other  shareholders  or  four  hundred. 
The  executrix  is  confronted  with  a demand  for  $3,000,  and  she 
is  entitled  to  be  protected  by  adherence  to  the  well-recognised 
principles  of  procedure  just  as  fully  as  if  the  demand  were  based 
upon  a defective  judgment  in  an  action. 

The  argument  that,  if  the  knowledge  of  Burk’s  death  had  come 
to  the  liquidator  or  the  Local  Master  before  the  final  winding-up 
of  the  company,  the  irregularity  might  have  been  remedied,  is  of 
no  avail.  It  has  seemed  proper  to  the  liquidator  and  the  Local 
Master  to  realise  the  company’s  claims  against  the  contributories 
by  selling  them  instead  of  collecting  them.  The  purchaser  chose 
to  buy  them  for  what  they  were  worth.  She  stands  in  no  higher 
position  than  the  company  or  the  liquidator,  and  if  it  is  found 
that  certain  orders  are  unenforceable  so  far  as  one  of  those  claims 
is  concerned,  she  must  adopt  other  means,  if  any  such  are  avail- 
able, for  realising  thereon. 

The  second  ground  for  allowing  the  appeal  is  based  upon  my 
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brother  Middleton’s  judgment  in  Re  Port  Arthur  Waggon  Co. 
Ltd.,  Tudhope’s  Case , 45  O.L.R.  260,  at  p.  271.  Whether  or  not 
the  purchaser  of  the  claims  against  the  contributories  might  obtain 
an  order  for  payment  in  the  winding-up  proceedings  and  issue  an 
execution  thereupon  against  delinquent  contributories  who  are 
clearly  bound  by  the  Local  Master’s  reports  and  orders,  may  be 
open  to  question.  But  I do  not  see  how  the  purchaser  of  what,  in 
my  opinion,  is  a mere  chose  in  action,  namely,  a right  to  claim 
against  Marvin  Burk’s  estate,  can  apply  in  the  winding-up  pro- 
ceedings for  what  in  substance  is  an  adjudication  settling  the  sur- 
viving executrix  upon  the  list  as  a contributory.  The  reservation 
contained  in  the  order  of  the  24th  July,  1917,  whatever  its  scope 
and  effect  may  be,  does  not,  in  my  judgment,  entitle  Miss  David- 
son to  make  use  of  the  winding-up  machinery  to  enforce  her  claim. 
She  must  resort  to  an  ordinary  action. 

I make  no  finding  whatever  upon  the  question  of  Burk’s  liability 
in  respect  of  the  alleged  subscription  for  the  shares.  In  any 
action  which  Miss  Davidson  may  bring,  all  defences  which  were 
available  to  Burk  ought  to  be  open  to  his  executrix^  subject  to  Miss 
Davidson’s  right  to  assert  and  establish  that  his  failure  to  appear 
on  the  30th  June,  1923,  operates  as  an  admission  of  liability  or 
by  way  of  estoppel  binding  on  his  executrix,  if  that  is  the  legal 
effect  of  his  default,  as  to  which  I also  make  no  ruling. 

There  is  one  aspect  of  this  matter  upon  which  I desire  to  make 
some  comment.  The  liability  of  a contributory  is  a relative  one. 
It  may  of  course  involve  payment  in  full  when  a call  has  been 
made,  but  there  is  a corresponding  right  to  contribution  from  the 
other  contributories  and  a right  to  a refund  of  a proportionate 
share  of  any  surplus.  Here  the  sale  to  Miss  Davidson  realised 
the  sum  of  $1,020,  which  with  other  assets  enabled  the  liquidator 
to  pay  the  creditors  a fraction  over  9 cents  in  the  dollar  as  a final 
dividend.  May  it  not  be  the  right  of  any  contributory  who  is 
called  upon  to  pay  by  the  assignee  of  the  claims  to  insist  that  any 
surplus  realised  over  and  above  the  $1,020  paid  by  the  purchaser 
should  go  to  the  creditors  ? If  the  creditors  were  satisfied  to  take 
9 cents  in  the  dollar,  why  should  the  contributories  be  called  on 
for  more?  This  argument  could  not  apply  to  the  purchase  of  an 
ordinary  debt  where  the  obligation  to  pay  is  absolute.  In  that 
case  the  purchaser  would  be  entitled  to  make  whatever  profit  he 
could  out  of  his  speculation.  But  here  the  case  is  different,  and 
it  seems  to  me  that  a contributory  may  well  object  to  his  contin- 
gent or  relative  liability  being  exploited  in  this  way.  Any  defence 
or  claim  to  contribution  or  to  a refund  upon  any  such  ground  as 
that  just  suggested  ought  to  be  open  to  the  Burk  estate. 
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The  appeal  is  therefore  allowed,  and  the  order  of  the  Local 
Master  of  the  26th  January,  1922,  is  set  aside,  with  costs  both  of 
the  appeal  and  below. 


[ORDE,  J.] 

Re  Vair. 

Executors — Accounts — Disbursements  and  Compensation  for  Services — 
Whether  Chargeable  to  Capital  or  Income — Questions  between  Life- 
tenant  and  Remaindermen — Collection  of  Income — Repairs — Interest 
— Payments  to  Agent  for  Collecting  Rents — Solicitors'  Costs — Taxa- 
tion— Proper  Taxing  Officer — Surrogate  Rule  JfO — Solicitors  Act, 
sec.  38(3 ) — Supreme  Court  Rule  7 55 — “ Otherwise  Order  ” — Local 
Registrar  of  Supreme  Court — Principle  of  Taxation — General  Bills 
against  Estate — Surrogate  Court  Tariff— Costs  of  Sale  Proceedings 
— Tariff  E. 

Upon  appeal  from  an  order  of  a Surrogate  Judge  on  the  passing  of  the 
accounts  of  executors,  where  by  the  will  part  of  the  corpus  of  the 
estate  was  set  aside  and  a life-interest  in  the  income  thereof  given 
to  the  widow,  it  was  held:  — 

(1)  That  all  the  cost  of  administering  the  trusts  relating  to  the  devised 
property  must  be  borne  by  the  subject-matter  of  the  gift,  which  com- 
prised the  income  as  well  as  the  corpus;  and  the  percentage  allowed 
to  the  executors  for  collecting  the  rents  must  be  charged  against  the 
income. 

(2)  That  the  expense  incurred  for  repairs  to  the  building  upon  the 
land  devised  was  properly  charged  against  the  corpus. 

(3)  That  interest  on  money  borrowed  to  meet  the  expenditure  made  in 
order  to  preserve  the  property,  was  chargeable  to  income.  In  re 
Freman,  [1898]  1 Ch.  28,  33,  followed. 

(4)  That  a sum  paid  to  the  agent  of  the  estate  for  collecting  the  rents, 
pending  the  completion  of  a sale  of  the  property,  if  the  rents  collected 
were  ultimately  paid  to  the  life-tenant,  should  have  been  deducted 
and  not  charged  to  capital ; if  the  rents  did  not  go  to  the  life-tenant, 
but  were  treated  as  income  payable  by  way  of  adjustment  to  the  pur- 
chaser, the  cost  of  collection  should  have  been  taken  into  account 
with  the  purchaser  and  deducted  from  the  rents  credited  to  him  in 
the  adjustment;  and,  if  the  executors  failed  to* charge  it  to  the  pur- 
chaser, the  capital  must  bear  it. 

(5)  That  the  discretion  of  the  Surrogate  Court  Judge  in  charging 
against  capital  certain  legal  fees  and  expenses,  a portion  of  which 
was  said  to  have  been  attributable  to  collection  of  the  income,  should 
not  be  interfered  with.  Semble,  that  allowances  for  services  ren- 
dered by  the  executors,  even  though  largely  performed  in  getting  in 
the  income,  may,  in  certain  circumstances,  be  properly  chargeable  to 
capital. 

(6)  The  direction  of  the  Surrogate  Court  Judge  that  the  executors' 
bills  of  costs  should  be  taxed  by  the  Registrar  of  his  Court  should 
be  regarded  as  the  exercise  of  his  power  to  “ otherwise  order  ” under 
sec.  38(3)  of  the  Solicitors  Act,  R.S.O.  1914,  ch.  159,  made  applicable 
by  Surrogate  Rule  40;  and  the  Registrar,  being  also  Local  Registrar 
of  the  Supreme  Court,  should  be  regarded  as  the  local  taxing  officer 
under  Supreme  Court  Rule  755. 

(7)  Services  rendered  by  solicitors  in  and  about  the  trusts  created  by 
a will  are  not  rendered  in  a Surrogate  Court  merely  because  the 
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clients  are  the  executors  to  whom  probate  has  been  granted  by  the 
Court,  and  the  Surrogate  Court  tariff  is  not  applicable.  A bill  of 
costs  for  services  rendered  in  respect  of  the  sale  of  the  property  does 
not  come  under  Tariff  E.  appended  to  the  Supreme  Court  Rules. 

An  appeal  by  Agnes  - N.  Vair,  a beneficiary  under  the  will  of 
John  Vair,  deceased/from  an  order  of  the  Judge  of  the  Surrogate 
Court  of  the  County  of  Lennox  and  Addington,  made  on  the  28th 
April,  1923,  upon  the  passing  of  the  accounts  of  the  executors. 

May  28.  The  appeal  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Toronto. 

J ohn  I.  Grover , for  the  appellant. 

Waldon  Lawr , for  Edward  Hawkins,  an  executor,  and  for  May 
Vair. 

August  20.  Orde,  J. : — John  Vair  died  on  the  15th  February, 
1909,  leaving  a will  by  which  his  executors  were  directed  to  collect 
the  rents  of  a parcel  of  realty  in  Belleville,  known  as  “ Ontario 
Hall/’  and  to  pay  the  same  to  his  wife,  Mary  Vair,  during  widow- 
hood. Subject  thereto,  Ontario  Hall  was  devised  to  certain  col- 
lateral relatives,  of  whom  Agnes  N.  Vair,  a niece,  was  one,  her 
share  being  one-fifth. 

Probate  was  granted  to  Edward  Hawkins  and  Agnes  N.  Vair, 
two  of  the  executors  named  in  the  will.  Agnes  FT.  Vair,  therefore, 
occupies  the  somewhat  anomalous  position  of  a contestant  with 
her  co-executor  upon  the  passing  of  the  accounts. 

The  appeal  is  on  the  ground  that  the  Surrogate  Court  Judge 
has  erred  in  directing  certain  items  of  disbursements  to  be  charged 
against  capital,  instead  of  against  income.  Those  entitled  in 
remainder  to  the  other  four-fifths,  though  notified  of  the  appoint- 
ment to  pass  the  accounts,  did  not  attend  and  have  not  appealed. 
The  testator’s  widow  is  88  years  of  age,  and  objections  taken  by  a 
niece,  who  is  entitled  only  to  a one-fifth  interest  in  remainder, 
that  certain  comparatively  small  items  should  be  charged  against 
the  widow’s  income,  are  not  worthy  of  much  sympathy,  but  must 
nevertheless  be  dealt  with  on  principle. 

The  accounts  of  the  executors  were  passed  on  the  29th  Sep- 
tember, 1920,  and  the  report  thereon  was,  upon  an  appeal  by 
Agnes  N.  Vair,  varied  by  an  order  made  by  Mr.  Justice  Hodgins 
on  the  25th  October,  1920:  Re  Vair , 19  O.W.N.  141.  Since  then 
Ontario  Hall  has  been  sold,  and  the  executors’  accounts  since  Sep- 
tember, 1920,  were  passed,  and  an  order  made  on  the  28th  April, 
1923,  which  is  now  appealed  from. 

I deal  seriatim  with  the  respective  items  appealed  against. 

1.  The  order  allowed  the  executors  a commission  of  $315, 
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arrived  at  as  follows:  2%,  per  cent,  on  $5,911.39  income  collected, 
$142.78;  management,  $150;  and  certain  expenses  of  Agnes  N. 
Yair,  $10.22 ; and  charges  the  whole  to  capital.  Agnes  N.  Yair 
contends  that  the  2%  (per  cent,  upon  the  income  should  be  borne 
by  the  widow  and  charged  against  her  income.  There  is  nothing 
before  me  to  shew  npon  what  ground  the  learned  Surrogate  Court 
Judge  charged  the  whole  of  this  item  to  capital.  This  is  not  the 
case  of  an  annuity,  where  the  annuitant  would  be  entitled  to  re- 
ceive the  amount  bequeathed  without  any  deduction  for  the  ex- 
pense of  collection,  but  the  case  of  a specific  devise  in  trust  to  pay 
the  rents  and  profits  therefrom  to  the  widow.  As  in  Re  Gooderham 
(1923),  24  O.W.N.  94,  part  of  the  corpus  of  the  estate  is  set  aside 
and  a life-interest  in  the  income  thereon  given  to  the  widow.  All 
the  cost  of  administering  the  trusts  relating  to  the  devised  property 
must  be  borne  by  the  subject-matter  of  the  gift,  which  of  course 
comprises  the  income  as  well  as  the  corpus.  All  the  expenses  of 
collecting  the  income  must  of  necessity  be  first  deducted  there- 
from, and  there  is  neither  reason  nor  justice  in  treating  the  trus- 
tees’ commission  for  collecting  the  rents  or  other  gross  income 
as  differing  in  character  from  other  expenses  of  collection.  The 
order  of  the  Surrogate  Court  Judge  must  be  varied  by  charging 
the  $142.78  against  the  income  and  not  against  the  corpus. 

2.  The  order  charges  to  capital  several  items  for  repairs  to 
the  building.  These  are  all  small  except  one  of  $185  for  a par- 
tition and  plastering.  These  repairs  were  all  made  shortly  before 
the  sale  of  the  building.  The  moneys  expended  may  have  been  a 
factor  in  the  price  obtained.  I see  no  ground  for  interfering  with 
the  discretion  of  the  learned  Surrogate  Court  Judge  in  charging 
this  expenditure  against  the  corpus. 

3.  The  order  charges  to  capital  the  interest  on  the  third  mort- 
gage of  $1,000.  This  money  was  borrowed  under  the  provisions 
of  the  order  of  Mr.  Justice  Hodgins  of  the  25th  October,  1920,  to 
pay  certain  capital  expenditure;  and  it  is  urged  that  the  interest 
thereon  should  be  charged  to  the  life-tenant.  The  only  asset  of 
the  estate  in  the  hands  of  the  executors  was  the  property  in 
question,  and  they  were  directed  by  the  will  to  pay  the  rents 
and  profits  to  the  widow.  Now,  while  expenditure  for  repairs 
and  other  purposes  may  be  fairly  charged  to  capital,  because 
the  repairs  tend  to  preserve  the  property  for  the  remainder- 
men, it  does  not  necessarily  follow  that  the  interest  on  money  bor- 
rowed to  meet  the  expenditure  should  also  be  charged  to  capital.  If, 
for  example,  the  property  had  consisted  of  separate  parcels,  and 
one  had  been  sold  to  pay  certain  capital  charges  required  for  the 
preservation  of  the  other  parcels,  the  life-tenant  would  surely 
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receive  only  the  income  produced  by  the  remaining  parcels.  There 
is  no  substantial  difference  between  the  case  just  put  and  the 
present,  where  in  effect  $1,000  of  the  capital  has  been  drawn  upon 
to  preserve  what  is  left.  The  case  of  Re  Elliott  (1917),  41  O.L.R. 
276,  which  was  referred  to,  deals  only  with  the  question  of  expen- 
diture for  repairs,  but  the  concluding  words  of  the  judgment  of 
North,  J.,  in  In  re  Freman , [1898]  1 Ch.  28,  at  p.  33,  are  directly 
applicable  here.  He  was  dealing  there  with  expenditure  for  re- 
pairs properly  chargeable  to  capital,  but  he  points  out  that,  if  the 
money  is  borrowed  to  meet  it,  the  interest  upon  the  mortgage 
must  be  borne  by  the  life-tenant.  The  order  and  report  of  the 
Surrogate  Court  Judge  will,  therefore,  be  varied  by  charging  the 
interest  on  the  third  mortgage  to  the  life-tenant. 

4.  The  sum  of  $66  is  stated  in  the  notice  of  motion  to  have 
been  paid  to  the  agent  for  the  estate  for  Collecting  the  rents  pend- 
ing the  completion  of  the  sale  of  the  property,  and  to  have  been 
charged  against  capital.  I cannot  find  this  item  in  the  executors’ 
accounts  or  any  means  of  tracing  it.  It  may  be  part  of  a larger 
sum.  If  the  rents  collected  pending  the  completion  of  the  sale 
were  ultimately  paid  or  allowed  in  gross  to  the  life-tenant,  then 
the  commission  for  collecting  them  should  have  been  deducted 
and  not  charged  to  capital.  If  these  rents  did  not  go  to  the  life- 
tenant,  but  were  treated  as  income  payable  by  way  of  adjustment 
to  the  purchaser — the  vendor  getting  the  interest  on  the  money 
from  the  purchaser  for  the  benefit  of  the  life-tenant — then  the 
cost  of  collection  should  have  been  taken  into  account  with  the 
purchaser  and  deducted  from  the  rents  credited  him  in  the  adjust- 
ments. The  information  before  me  does  not  enable  me  to  say 
what  course  was  followed;  but,  if  it  was  the  last-mentioned,  then 
the  life-tenant  ought  not  to  be  charged  with  the  cost  of  collection. 
If  the  executors  failed  to  charge  it  to  the  purchaser  and  allowed 
him  the  gross  rents,  then  the  capital  must  bear  it.  With  this 
expression  of  opinion,  perhaps  the  item  can  be  adjusted  when  the 
order  is  being  drawn. 

5.  The  order  of  the  Surrogate  Court  Judge  charges  against 
capital  the  legal  fees  and  expenses,  though  it  is  alleged  that  a por- 
tion of  these  is  attributable  to  the  collection  of  the  income.  Un- 
fortunately, the  bills  of  costs  make  no  distinction  in  this  regard, 
and  it  is  impossible  for  me  to  say  which  items,  if  there  are  any, 
are  to  be  regarded  as  confined  to  the  collection  of  the  income  only. 
Under  the  circumstances,  I think  that  the  discretion  of  the  Surro- 
gate Court  Judge  should  not  be  interfered  with.  I may  add  that 
I am  not  prepared  to  admit  that  services  rendered  by  the  execu- 
tors in  discharging  the  trusts  imposed  upon  them,  even  though 
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largely  performed  in  getting  in  the  income,  may  not  under  certain 
circumstances  be  properly  chargeable  to  capital. 

6.  The  Surrogate  Cburt  Judge  referred  the  executors’  bills  of 
costs  to  the  Registrar  of  the  Surrogate  Court  at  Napanee  for  taxa- 
tion. Objection  is  taken  to  this  under  Surrogate  Rule  40,  which 
empowers  the  Surrogate  Court  Judge  either  to  moderate  the  bill 
or  refer  it  for  taxation  under  the  Solicitors  Act,  R.S.O.  1914,  ch. 
159.  Section  38,  subsec.  3,  of  that  Act  provides  for  a reference 
for  taxation  to  the  taxing  officer  for  the  county  in  which  the  soli- 
citor resides,  unless  otherwise  ordered.  The  solicitors  in  the 
present  case  reside  in  Toronto,  but  the  estate  is  administered  in 
the  county  of  Lennox  and  Addington.  The  Registrar  of  the  Sur- 
rogate Court  as  such  is  not  a local  taxing  officer  under  Rule  755, 
but  the  Surrogate  Court  Registrar  at  Napanee  is  also  Registrar 
of  the  Supreme  Court  for  that  county,  and  as  such  is  a local  taxing 
officer  under  Rule  755,  to  whom,  under  sec.  38,  a bill  may  be  re- 
ferred for  taxation.  I think  I may  regard  the  direction  to  tax  at 
Napanee  rather  than  Toronto  as  the  exercise  of  the  Judge’s  power 
to  “ otherwise  order  " under  that  section,  and  the  taxation  as  the 
taxation  of  the  Local  Registrar  of  the  Supreme  Court.  The  appeal 
on  this  ground,  therefore,  fails. 

7.  It  is  said  that  the  Registrar  has  taxed  the  bills  on  a wrong 
principle  in  dealing  with  the  general  bill  against  the  estate  as  a 
matter  in  the  Surrogate  Court,  and  also  in  having  taxed,  as  he 
expressly  says  he  has,  the  bill  for  the  sale  of  the  property  as  coming 
under  Tariff  E.  of  the  Rules,  which  governs  the  costs  to  be  allowed 
upon  sales  made  under  the  Devolution  of  Estates  Act.  As  to 
this  latter  bill,  the  Registrar  is  clearly  wrong.  The  sale  was  not 
a sale  of  that  character,  and  Tariff  E.  is  not  applicable.  As  to 
the  general  bill,  there  is  nothing  upon  it  to  indicate  upon  what 
principle  the  Registrar  based  his  allowances.  If  the  ground  of 
objection  taken  in  the  notice  of  appeal  is  correct,  then  the  Regis- 
trar was  wrong.  Services  rendered  in  and  about  the  trusts  cre- 
ated under  a will  are  not  rendered  in  a Surrogate  Court  merely 
because  the  clients  are  the  executors  to  whom  probate  has  been 
granted  by  the  Court.  The  Surrogate  Court  tariff  has  nothing 
to  do  with  such  services  ; it  merely  covers  proceedings  in  the  Sur- 
rogate Court.  Services  rendered  to  an  estate  in  connection  with  its 
management  are  not  rendered  in  any  “ proceeding  ” whatever. 

The  bills  ought  to  be  referred  back  to  the  Local  Registrar 
for  taxation  upon  a proper  principle. 

The  order  and  report  of  the  learned  Surrogate  Court  Judge 
will  be  varied  in  accordance  with  my  rulings  in  those  matters 
upon  which  the  appeal  has  succeeded.  As  success  upon  the  appeal 
has  been  divided,  there  will  be  no  costs  to  either  party. 
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[APPELLATE  DIVISION.] 

Rex  v.  Lichtman. 

Constitutional  Law  — Ontario  Betting  Information  Act,  1923,  13  & li \ 

Geo.  V.  ch.  5, 

The  above  Act  is  ultra  vires  of  the  Ontario  Legislature. 

The  charge  against  the  accused  was  that  on  the  23rd  July, 
1923,  they  did  publish  betting  information,  contrary  to  the  form  of 
the  Ontario  Betting  Information  Act,  1923,  13  & 14  Geo.  V.  ch.  5, 
sec.  3.  They  were  tried  before  Denton,  Jfun.Co.C.J.,  sitting  as  a 
Police  Magistrate.  They  admitted  that  they  published  a news- 
paper called  “ The  Last  Minute  Racing  and  Sporting  News,”  and 
that  it  contained  betting  information  as  defined  in  the  Act. 

The  sole  and  only  defence  raised  was  that  the  Act  was  one 
beyond  the  jurisdiction  of  a Provincial  Legislature  to  enact. 

The  learned  magistrate  found  the  defendants  “not  guilty,” 
giving  the  following  reasons: — 

It  would  seem  desirable  and  more  fitting  that  the  first  decision 
upon  this  constitutional  question  should  he  made  by  a higher 
Court;  but,  as  pointed  out  by  Harrison,  C.J.,  in  Regina  v.  John- 
ston  (1876),  38  U.'C.R.  549,  at  p.  556,  “ Every  Judge  and  every 
magistrate  must,  however  inconvenient  it  may  be,  incidentally 
determine  the  validity  of  every  by-law  brought  before  him,  in  the 
same  manner  and  to  the  same  extent  that  he  must  now  decide  on 
the  constitutionality  of  Acts  of  Parliament.” 

Indeed,  no  judicial  authority  is  needed  for  taking  this  course, 
for  the  guilt  or  innocence  of  the  accused  is  involved  in  the  deter- 
mination of  the  question. 

We  start  with  the  well-known  rule  stated  by  Burton,  J.A.,  in 
Regina  v.  Wason  (1890),  17  A.R.  221,  at  p.  235,  that  in  cases  of 
doubt  every  possible  presumption  and  intendment  will  be  made  in 
favour  of  the  constitutionality  of  the  Act  in  question.  In  other 
words,  it  will  not  be  presumed  that  the  Legislature,  entrusted  by 
the  Confederation  Act  with  great  powers,  will  transcend  its  au- 
thority. 

Mr.  McCarthy  contends  that  this  Act  is  ultra  vires  on  the 
following  grounds : — 

(1)  Because  it  assumes  to  deal  with  criminal  law,  a subject 
that  is  assigned  exclusively  to  the  Dominion  Parliament  by  the 
British  North  America  Act,  sec.  91(27). 

(2)  Because  it  deals  with  a matter  that  relates  to  the  peace, 
order,  and  good  government  of  the  Dominion,  and  does  not  come 
within  any  of  the  subjects  assigned  exclusively  to  the  Provinces. 
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(3)  Because  it  is  an  interference  with  trade  and  commerce,  a 
subject  which  belongs  to1  the  Dominion — sec.  91(2). 

(4)  Even  if  the  subject  dealt  with  can  be  said  to  come  under 
any  of  the  heads  of  legislation  assigned  to  the  Provinces  by  sec.  92, 
it  has  already  been  legislated  upon  and  dealt  with  by  the  Do- 
minion Parliament. 

In  the  view  I take  of  the  question,  it  is  necessary  to  consider 
only  numbers  1 and  4. 

Section  3 of  the  Act  now  under  attack  enacts  that  every  person 
who  publishes  betting  information  shall  be  guilty  of  an  offence 
and  shall  incur  a penalty  not  exceeding  $500  and  in  addition 
thereto  may  be  imprisoned  for  a period  not  exceeding  six  months. 

In  Paley  on  Convictions,  6th  ed.,  p.  118,  it  is  said  that,  where 
a statute  orders,  enjoins,  or  prohibits  an  act,  every  disobedience 
is  punishable  at  common  law  by  indictment ; and  Littledale,  J., 
in  Mann  v.  Owen  (1829),  9 B.  & C.  595,  at  p.  602,  defined  the  word 
“ crime  39  as  being  an  offence  for  which  the  law  awards  punish- 
ment. See  also  Regina  v.  Wason,  17  A.R.  at  p.  250. 

But,  while  the  Act  under  consideration  assumes  to  create  an 
offence  and  punish  for  disobedience,  and  thus  comes  under  the 
criminal  law  by  legal  definition,  it  does  not  follow  necessarily  that 
it  deals  with  or  encroaches  upon  criminal  law,  in  the  sense  that 
these  words  are  used  in  sec.  91(27).  For  there  has  grown  up 
since  1867  a well-settled  body  of  judicial  opinion  that  where  a 
Provincial  Legislature  under  sec.  92(15)  imposes  a punishment 
by  fine,  penalty,  or  imprisonment  for  enforcing  any  law  of  the 
Province  made  in  relation  to  any  matter  coming  within  any  of 
the  classes  of  subjects  committed  to  its  care,  there  is  no  encroach- 
ment on  the  powers  of  the  Dominion  under  the  head  of  criminal 
law,  and  that  such  provincial  penal  enactments  are  valid  unless 
the  Dominion  Parliament  has  dealt  with  the  same  subject  by 
bringing  it  in  and  making  it  part  of  the  original  law  of  the  land,  in 
which  case  the  Dominion  law  is  to  prevail. 

Our  inquiry,  then,  must  be  whether  the  subject  of  betting  at 
horse  races  and  its  aider  and  abettor,  the  publication  of  betting 
information,  are  subjects  that  come  within  the  ambit  of  sec.  92, 
which  assigns  to  the  Provinces  their  legislative  jurisdiction. 

Mr.  McRuer,  in  his  able  argument,  contends  that  the  subject 
can  fairly  be  said  to  come  under  any  one  of  the  following  heads : — 

1.  Municipal  institutions,  sec.  92,  para.  8. 

2.  Property  and  civil  rights,  para.  13. 

3.  Matters  of  a merely  local  or  private  nature,  para.  16. 

A helpful  and  instructive  decision  on  this  branch  of  the  inquiry 
is  to  be  found  in  Re  Race-Tracks  and  Betting  (1921),  49  O.L.R. 


1923. 

Rex 

v. 

Lichtman. 


504 


ONTARIO  LAW  REPORTS. 


1923. 

Rex 

v. 

Lichtman. 


[yol. 

339.  It  was  there  held  that  the  Province  had  not  the  power  by 
legislation  to  authorise  the  provincial  authorities  to  refuse  to 
issue  racing  licenses  for  race-tracks  on  which  gambling  is  carried 
on  or  to  insert  in  the  license  issued  a condition  that  race-track 
gambling  shall  not  be  carried  on.  Meredith,  C.J.'C.P.,  in  deliver- 
ing judgment,  said  that  betting  does  not  come  under  any  one  of 
the  three  heads,  municipal  institutions,  property  and  civil  rights, 
or  matters  of  a merely  local  or  private  nature.  He  also  expressed 
the  opinion  that  a general  provincial  law  against  betting  would  be 
in  direct  conflict  with  Dominion  legislation  upon  a subject  in  the 
exclusive  power  of  Parliament.  Middleton,  J.,  and  Lennox,  J., 
treating  the  question  submitted  as  in  reality  an  inquiry  whether 
the  Province  could  deal  with  gambling  as  a public  evil,  held  that 
it  could  not,  because  in  doing  so  it  would  be  encroaching  upon  the 
field  of  criminal  law.  And,  while  Riddell,  J.,  dissented  on  another 
ground,  it  is  not  clear  from  his  remarks  at  p.  350  that,  had  the 
Legislature  proposed  to  reach  the  individual  by  prohibiting  betting 
generally,  he  would  have  held  that  it  had  the  power. 

I feel  bound  to  follow  the  opinion  of  these  J udges ; but,  if  I 
were  not  so  bound,  I should  have  great  difficulty  in  coming  to  any 
other  conclusion.  Publishing  betting  information  must  be  placed 
in  the  same  category  as  betting  itself.  What  connection  there  can 
be  between  publishing  betting  information  and  municipal  institu- 
tions it  is  hard  to  conceive,  and  how  can  it  be  said  to  be  a local 
or  private  matter?  Betting  is  not  confined  to  Ontario;  it  is 
Dominion-wide.  It  is,  as  one  of  the  Judges  points  out,  ingrained 
in  human  nature.  Under  the  head  of  property  and  civil  rights 
many  valid  statutes  have  been  passed  by  the  Provinces  creating 
offences  and  providing  for  punishing  the  offenders ; but  in  all  these 
cases  it  will  be  found  that  there  is  some  closer  connection  with 
property  and  civil  rights  than  has  the  Act  now  under  review. 
What  has  the  publication  of  betting  information  to  do  with  prop- 
erty, and  how  are  civil  rights  affected  by  it? 

I prefer  to  look  at  this  question  as  did  the  Court  in  Regina  v. 
Wason,  17  A.R.  221.  Street,  J.,  whose  judgment  was  upheld  on 
appeal,  said  (17  O.R.  58,  at  p.  64)  : — 

“Is  it  an  Act  constituting  a new  crime  for  the  purpose  of 
punishing  that  crime  in  the  interest  of  public  morality?  Or  is 
it  an  Act  for  the  regulation  of  the  dealings  and  rights  of  cheese- 
makers  and  their  patrons?  ...  .If  it  is  found  to  come  under 
the  former  head,  I think  it  is  bad  as  dealing  with  criminal  law; 
if  under  the  latter,  I think  it  is  good  as  an  exercise  of  the  rights 
conferred  on  the  Province  by  the  92nd  section  of  the  British  North 
America  Act.” 
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Looking  at  the  present  Act  in  the  same  way,  I regard  it  as  set- 
ting up  a new  crime  for  the  purpose  of  punishing  that  crime  in  the 
interest  of  public  morality,  or,  to  be  more  accurate  (as  I shall 
point  out  later),  an  amendment  in  effect  to  the  present  criminal 
law  on  the  subject. 

Mr.  McRuer  has  taken  pains  to  point  out  several  provincial 
statutes  which  create  offences  and  provide  for  punishment  in  re- 
spect of  matters  on  which  the  Dominion  Parliament  has  also  legis- 
lated in  the  Criminal  Code.  For  instance,  the  Motor  Vehicles 
Act  of  Ontario  has  certain  penal  provisions,  whereas  the  Criminal 
Code  practically  covers  the  same  field.  But  this  can  be  upheld 
under  the  head  of  municipal  institutions.  The  Province,  through 
its  municipalities,  having  charge  of  the  highways  of  the  Province, 
can  regulate  the  traffic  upon  such  highways.  Then,  again,  the 
Province  has  dealt  in  a criminal  sense  with  the  question  of  ven- 
ereal diseases,  whereas  the  Dominion  has  legislated  upon  the  same 
subject.  Here  again  the  Province  can  justify  its  Act  as  coming 
under  the  head  of  public  health. 

Of  the  illustrations  given,  perhaps  the  nearest  in  point  is  the 
gambling  provision.  The  Province  has  assumed,  under  the  head 
of  municipal  institutions,  to  give  power  to  municipalities  to  pass 
by-laws  for  the  suppression  of  gambling  houses.  See  sec.  399(40) 
of  the  Municipal  Act.  But  as  to  this  the  authors  of  Meredith  & 
Wilkinson’s  Municipal  Manual  point  out  (p.  473)  that  its  legality 
is  doubted.  See  also  Rex  v.  Spegelman  (1905),  9 O.L.R.  75. 

But  the  question  here  is  not  whether  some  other  statute  of  the 
Province  is  or  is  not  constitutional;  we  have  to  deal  in  this  case 
only  with  the  particular  Act  under  review. 

Counsel  on  both  sides  have  cited  several  cases  on  the  general 
question  of  overlapping  or  concurrent  legislation.  The  more  one 
reads  these  cases,  the  more  confusing  the  whole  subject  becomes. 
I think  it  safer  to  adhere  to  the  limitations  laid  down  by  the 
British  North  America  Act  and  to  such  judicial  decisions  as  have 
a direct  bearing  upon  the  subject  of  betting,  or  its  brother,  the 
publication  of  betting  information. 

The  fourth  objection  urged  by  Mr.  McCarthy  is  that,  assum- 
ing the  Legislature  to  have  authority,  under  one  or  more  of  the 
heads  mentioned,  to  pass  this  legislation,  the  publication  of  betting 
information  has  already  been  made  a crime  by  sec.  235  of  the 
Criminal  Code.  In  other  words,  the  field  has  been  covered  by  the 
Dominion  Parliament,  and  as  between  the  two  jurisdictions 
the  Dominion  law  must  prevail.  In  considering  this  objection 
it  is  necessary  to  refer  to  the  provisions  of  the  Code  and  to  the 
decisions  upon  them. 


1923. 

Rex 

•a 

Lichtman. 
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Section  235  enacts  that  “ every  one  is  guilty  of  an  indictable 
offence,  and  liable  to  one  year’s  imprisonment,  and  to  a fine  not 

exceeding  $1,000,  who, — 

“ (/)  advertises,  prints,  publishes,  exhibits,  posts  up,  sells  or 
supplies,  or  offers  to  sell  or  supply,  any  information  intended  to 
assist  in,  or  intended  for  use  in  connection  with,  book-making, 
pool-selling,  betting  or  wagering  upon  any  horse-race  or  other  race, 
fight,  game  or  sport,  whether  at  the  time  of  advertising,  printing, 
publishing,  exhibiting,  posting  up  or  supplying  such  news  or  infor- 
mation, such  horse-race,  or  other  race,  fight,  game  or  sport  has  or 
has  not  taken  place;  or, 

“ (g)  advertises,  prints,  publishes,  exhibits,  posts-up,  or  other- 
wise gives  notice  of  any  offer,  invitation  or  inducement  to  bet  on, 
to  guess  or  to  foretell  the  result  of  any  contest;  or, 

“ (h)  wilfully  and  knowingly  sends,  transmits,  delivers  or  re- 
ceives any  message  by  telegraph,  telephone,  mail  or  express  con- 
veying any  information  relating  to  book-making,  pool-selling,  bet- 
ting or  wagering,  or  intended  to  assist  in  book-making,  pool-selling, 
betting  or  wagering ; or, 

“ (i)  aids  or  assists  in  any  manner  in  any  of  the  said  acts 
which  are  by  this  section  forbidden.” 

And  at  the  last  session  of  the  Dominion  Parliament  a new 
clause  was  added  to  para.  (/)  as  follows: — 

(ii)  imports  or  brings  into  'Canada  any  matter,  whether 
printed  or  in  writing,  which  from  the  nature  of  its  contents  or 
from  other  evidence  adduced  is  not  a newspaper  published  in  good 
faith  mainly  for  the  purpose  of  supplying  news  and  comment, 
other  than  information  intended  or  likely  to  promote,  assist  in, 
or  be  of  use  in  gambling,  book-making,  pool-selling,  betting  or 
wagering  upon  any  race  of  any  kind,  fight,  game  or  sport.  . . .” 
These  provisions  shew  that  Parliament  has  dealt  with  the 
subject  of  publishing  betting  information  in  quite  a comprehensive 
way.  Dnder  sec.  233  (/),  Rex  v.  Hewitt  (1922),  51  O.L.R.  522, 
was  decided.  Hewitt  was  charged  with  distributing  “ Daily 
Racing  Form,”  a paper  almost  wholly  given  up  to  racing  informa- 
tion, and  obviously  intended,  as  I thought,  to  assist  in  betting. 
The  inference  was  drawn  that  the  accused,  who  sold  and  distributed 
this  paper,  must  have  intended  to  assist  in  betting  or  that  the 
publication  must  have  been  intended  for  use  in  connection  with 
betting.  The  Appellate  Division,  however,  held,  quashing  the 
conviction,  that  this  inference  should  not  have  been  drawn,  and 
that  other  evidence  of  intention  must  be  given  before  a conviction 
can  be  made  under  this  section. 

The  Provincial  Act  now  being  considered  was  apparently  passed 


LIV.] 


ONTARIO  LAW  REPORTS. 


507 


with  a view  to  getting  over  the  difficulty  of  proving  intention  on 
the  part  of  the  accused.  In  that  sense  it  is  in  effect,  though  not 
in  form  or  law,  an  amendment  to  sec.  235  of  the  Code.  Apart 
from  the  provision  as  to  intention,  sec.  235  is  quite  as  broad  as,  if 
not  broader  than,  the  provincial  statute. 

Parliament  having  dealt  with  the  publication  of  betting  infor- 
mation as  a matter  of  criminal  law,  can  the  Provincial  Legislature 
deal  with  the  same  subject  in  an  attempt  to  improve  that  law?  I 
think  not.  This  is  not  a case  of  the  Dominion  occupying  part  of 
the  field,  leaving  the  other  part  open  to  the  Province  to  occupy. 
It  is  rather  a case  of  the  Dominion  dealing  fully  with  the  subject, 
but  requiring  proof  of  intention  before  a conviction  can  be  had, 
and  the  Legislature  saying,  in  effect,  by  their  Act,  that  proof  of 
such  intention  shall  not  be  required.  The  field  has,  I think,  been 
covered,  and  the  Dominion  legislation  must  prevail:  La  Com- 
pagnie  Hydraulique  de  St.  Francois  v.  Continental  Heat  and  Light 
Co.,  [1909]  A.C.  194. 

With  every  possible  desire  to  uphold  the  validity  of  an  Act  of 
the  Legislature  obviously  intended  to  grapple  with  what  many 
people  believe  is  a growing  national  vice,  I find  myself  unable, 
from  a reading  of  the  British  North  America  Act  and  the  decided 
cases,  to  hold  that  the  Act  in  question  is  within  the  competency  of 
the  Legislature.  On  this  ground,  and  for  the  reasons  given,  I find 
the  accused  not  guilty.  Every  facility  will  be  afforded  the  Crown 
to  have  the  case  reviewed  by  a higher  court,  either  by  way  of  appeal 
through  the  ordinary  channels  or  by  a stated  or  reserved  case. 

The  Crown  appealed  from  the  order  of  the  magistrate. 

September  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

Edward  Bayly,  K.C.,  for  the  Crown. 

D.  L.  McCarthy , K.C.,  and  Joseph  Singer , for  the  accused. 

Meredith,  C.J.C.P.,  delivering  the  judgment  of  the  Court, 
at  the  conclusion  of  the  argument,  said  that  the  Dominion 
Parliament  had  dealt  -with  the  very  same  subject  and  had 
occupied  the  field.  The  Provincial  Legislature  could  not 

amend  the  Dominion  law.  Parliament  had  made  it  an  offence 
to  publish  betting  information  with  intent  to  aid  or  assist  in  bet- 
ting. The  Ontario  Legislature  desired  in  effect  to  amend  that  law  so 
that  publication  should  be  an  offence  without  the  intent.  On  that 
ground  alone,  without  regard  to  other  points  raised,  the  Act  must 
be  regarded  as  ultra  vires. 


1923. 

Rex 

v. 

LlCHTMAN. 


Appeal  dismissed  with  costs. 


508 


ONTARIO  LAW  REPORTS. 


1922. 
Feb.  10. 

1923. 
Sept.  24. 


[VOL. 


[APPELLATE  DIVISION.] 

Hollinger  Consolidated  Gold  Mines  Limited  v.  Northern 
Canada  Power  Co.  Limited. 

Contract — Supply  of  Electric  Energy  for  Operation  of  Mines — Require- 
ments of  Mining  Companies  in  Contemplation  of  Parties  when  Con- 
tracting — Progressive  Requirements  — Failure  of  Water  Supply — 
Supplying  Needs  of  other  Customers — Cause  of  Breach — Right  to 
Recover  Damages. 

In  an  action  for  damages  for  failure  to  supply  electric  power  pursuant 
to  a contract  made  in  November,  1912,  between  the  parties,  it  was 
admitted  by  both  parties  that  the  defendants  had  developed  enough 
power  in  January,  1921,  when  a shortage  of  power  occurred,  to  have 
supplied  all  the  then  requirements  of  the  plaintiffs,  and  that  they 
did  not  give  them  the  power  owing  to  'the  requirements  of  other 
customers:  — 

Held,  that  the  defendants  could  not  set  up  the  requirements  of  other 
customers  as  modifying  what,  on  the  face  of  the  contract  with  the 
plaintiffs,  made  compliance  with  the  plaintiffs’  demands  an  absolute 
undertaking. 

The  plaintiffs’  requirements  were  those  necessitated  by  mining  opera- 
tions and  for  the  treatment  of  ore;  and  both  parties  must  have  under- 
stood that  the  requirements  would  be  progressive,  and  that  the  pro- 
duction of  the  supply  must  be  handled  accordingly. 

By  their  leases  of  water  power  from  the  Crown,  the  defendants  were 
enabled  to  sell  all  their  developed  electric  power  to  one  concern, 
regardless  of  others,  reserving  the  right  to  serve  others  if  and  when 
the  quantity  contracted  for  was  not  required  by  their  principal  cus- 
tomer; hut  there  was  no  legal  obligation  upon  the  defendants  to 
supply  other  customers. 

There  was  no  interruption  of  the  supply  of  power — it  was  the  diver- 
sion of  the  supply  to  the  use  of  other  customers  that  caused  the 
breach. 

Tennants  ( Lancashire ) Limited  v.  C.  S.  Wilson  and  Co.  Limited,  [1917] 
A.C.  495,  distinguished. 

And  held  (Ferguson,  J.A.,  dissenting),  that  the  plaintiffs  were  entitled 
to  recover  damages  for  breach  of  the  contract. 

Judgment  of  Middleton,  J.,  reversed. 

Action  to  recover  damages,  stated  at  $1,837,558.76,  alleged 
to  have  been  sustained  by  the  plaintiffs  by  reason  of  the  failure 
of  the  defendants  to  supply  the  necessary  electric  energy  for  the 
operation  of  the  plaintiffs’  mines,  resulting  in  a partial  closing 
and  reduced  output;  and  (2)  for  an  account  of  alleged  over- 
charges by  reason  of  the  failure  of  the  defendants  to  give  the 
plaintiffs  the  benefit  of  reduced  rates  said  to  have  been  given  to 
another  company,  and  which,  under  the  terms  of  the  agreements 
between  the  parties,  should  have,  it  was  alleged,  enured  to  the 
plaintiffs’  benefit. 
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January  9,  10,  11,  12,  13,  and  14,  1922.  The  action  was  tried 
by  Middleton,  J.,  without  a jury,  at  a Toronto  sittings. 

D.  L.  McCarthy,  K.C.,  and  J.  Y.  Murdoch , for  the  plaintiffs. 

Wallace  Nesbitt , K.C.,  W.  N.  Tilley , K.C.,  and  R.  8.  Robertson , 
K.C.,  for  the  defendants. 

February  10,  1922.  Middleton,  J. : — At  the  heearing  it  was 
admitted  that  if  there  is  liability  the  amount  recoverable  will 
exceed  any  amount  necessary  to  give  any  right  of  appeal  desired, 
and  it  was  arranged  that  the  right  to  recover  should  be  first  deter- 
mined, leaving  the  quantum  of  recovery  to  be  investigated  later  on. 

There  are  many  documents,  and  much  evidence  was  given  as 
to  the  works  constructed  by  the  defendants  and  the  cause  of  the 
shortage ; but,  in  my  view,  the  real  question  is  not  complicated.  I 
set  forth  the  material  matters  as  shortly  as  may  be  to  enable  the 
situation  to  be  understood. 

On  the  28th  June,  1910,  by  letters  patent,  the  Hollinger  Gold 
Mines  Limited  was  incorporated. 

On  the  30th  December,  1911,  the  Acme  Gold  Mines  Limited 
was  incorporated. 

On  the  12th  March,  1913,  the  Millerton  Gold  Mines  Limited 
was  incorporated. 

On  the  25th  May,  1916,  the  Hollinger  Consolidated  Gold 
Mines  Limited  was  incorporated,  amalgamating  the  three  earlier 
corporations. 

The  three  original  companies  had  acquired  title  to  certain 
adjoining  mining  properties,  and  upon  this  amalgamation  all 
these  properties  were  conveyed  to  the  new  company,  which  for 
convenience  I shall  call  the  “ consolidated  company,”  reserving 
the  title  “ Hollinger  ” for  the  original  company. 

All  these  companies  were  incorporated  as  mining  companies 
under  the  Ontario  Act. 

On  the  9th  December  1911,  the  Canadian  Mining  and  Finance 
Company  Limited  was  incorporated  with  general  powers  to  act. 
as  agent  of  mining  companies. 

On  the  2nd  October,  1912,  this  company  made  an  agreement 
with  Hollinger  to  act  as  its  general  manager  for  three  years  from 
the  1st  October,  1912. 

On  the  19th  October,  1910,  Porcupine  Power  Company  Lim- 
ited was  incorporated,  having  general  power  to  develop  water  power 
and  generate  electricity. 

Speaking  generally,  the  same  group  of  capitalists  was  behind 
all  these  companies.  A water  power  known  as  “ Sandy  Falls” 
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. was  held  by  Weldon  C.  Young  et  al.,  under  a Crown  lease  dated 
the  22nd  March,  1910. 

On  the  12th  April,  1912,  an  agreement  was  made  between  the 
Canadian  Mining  and  Finance  Company  Limited,  which  I shall 
call  “ the  finance  company,”  and  the  Porcupine  Power  Company 
Limited,  which  I shall  call  “the  Porcupine  company.” 

Under  this  agreement  the  finance  company  is  stated  to  own  four 
claims  and  has  agreed  to  give  the  Porcupine  company  the  right 
to  construct  its  transmission  lines  over  these  claims,  the  power 
company  agreeing  to  supply  power.  The  rights  granted  to  the 
power  company  are  to  be  exercised  only  in  relation  to  the  'Sandy 
Palls  plant. 

At  about  the  same  time,  the  12th  March,  1912,  the  Porcupine 
company  entered  into  a contract  to  supply  Hollinger  with  power 
estimated  at  1,400  horse  power  approximately. 

By  a Crown  lease  dated  the  15th  March,  1911,  the  water  power 
at  Wawaitin  Falls  was  held  by  one  Wallberg. 

On  the  17th  May,  1912,  the  Northern  Canada  Power  Company 
Limited  was  incorporated,  having  general  power  to  acquire  and 
operate  a hydro-electric  system  and  sell  electric  energy.  This 
company  I shall  call  “ the  Northern  Canada.” 

This  company  was  incorporated  at  the  instance  of  Maurice  A. 
Yeile,  a civil  engineer  of  New  York,  and  certain  associates,  with 
the  view  of  acquiring  both  the  Wawaitin  and  Sandy  Falls  power 
plants  and  operating  them  as  part  of  one  system.  In  due  course 
the  Wawaitin  plant  was  acquired.  The  details  of  this  transaction 
are  not  important  here. 

By  an  agreement  of  the  16th  May,  1912,  the  Porcupine  com- 
pany agrees  to  sell  and  Yeile  agrees  to  purchase  the  Sandy  Falls 
plant  for  $475,000,  and  further  agrees  that  Wawaitin  Falls  de- 
velopment shall  be  completed  and  both  plants  shall  be  transferred 
to  a new  company.  The  Porcupine  company  undertakes  that 
Hollinger  will  enter  into  a contract  with  the  new  company  for 
the  purchase  of  all  requisite  energy  during  the  life  of  its  mine,  on 
the  terms  of  the  existing  contract,  with  some  variation  as  to  price. 
Yeile  agrees  that  the  new  company  will  enter  into  an  agreement 
with  the  finance  company,  or  any  other  company  in  which  the 
directors  of  Hollinger  operate  or  have  control,  for  the  supply  of 
power  on  the  same  terms  and  at  the  same  rate  as  in  the  case  of 
Hollinger  for  all  properties  owned  by  them  in  which  they  have  a 
controlling  interest  within  reasonable  distance  of  either  pro- 
ducing plant. 

By  an  agreement  bearing  date  the  15th  November,  1912,  the 
Porcupine  company  and  Yeile  transferred  the  Sandy  Falls  plant 
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to  the  Northern  Canada,  and  a formal  assignment  of  the  Crown 
lease  was  executed  bearing  date  the  14th  November,  1912. 

On  the  15th  November,  1912,  two  agreements  were  made:  the 
first  beiween  Northern  Canada  and  Hollinger;  the  second  between 
Northern  Canada  and  the  finance  company. 

Under  the  former  the  power  company  agreed  to  enter  into  an 
agreement  with  the  mining  company  on  the  terms  of  the  proposed 
contract  attached  to  the  agreement  “ for  the  supply  of  electrical 
energy,”  “for  ail  the  requirements  of  the  mining  company  for 
the  life  of  the  mines  belonging  to  the  mining  company  now  on  or 
under  the  properties  of  the  mining  company.” 

The  power  company  agrees  to  complete  the  development  at 
Wawaitin  Falls,  and  that  this  and  the  Sandy  Falls  plant  “ will 
both  be  operated  and  continue  to  be  operated  by  the  said  power 
company  so  as  to  afford  two  distinct  sources  of  power  supply  for 
the  mining  company.” 

The  power  company  further  agrees  with  the  mining  company 
to  furnish  power  under  the  existing  contract  between  the  Porcu- 
pine company  and  the  mining  company  of  the  15th  March,  1912, 
and  to  be  bound  by  it,  save  that  the  price  is  to  be  $50  per  b.p. 
based  on  a three  minute  peak  load  per  month  until  the  new  con- 
tract is  executed,  and  the  mining  company  agrees  to  take  and  pay 
on  this  basis  until  the  new  contract  is  executed.  The  agreement 
is  to  bind  and  to  enure  to  the  benefit  of  assigns. 

The  agreement  with  the  finance  company  is  in  precisely  the 
same  terms,  speaking  of  property  owned  by  it  and  over  which  it 
has  a controlling  interest. 

The  agreements  attached  have  never  been  executed,  and  no 
demand  has  been  made  that  they  should  be  executed,  so  that  all 
power  furnished  has  been  supplied  under  the  original  Porcupine 
contracts  of  the  15th  March,  1912,  as  modified  by  the  agreements 
of  the  15th  November,  1912. 

This  was  the  condition  of  affairs  until  the  consolidation  of 
1916,  when  the  new  consolidated  company  took  over  the  affairs  of 
the  amalgamating  companies — subsequently  the  finance  company, 
by  instrument  of  the  22nd  December,  1920,  assigned  to  the  con- 
solidated company  its  rights  under  the  agreement  of  November, 
1912. 

Under  this  consolidation  the  new  company  held  three  claims 
originally  owned  by  Millerton,  four  claims  originally  owned  by 
Hollinger,  three  claims  originally  owned  by  Acme,  and  acquired 
one  claim  owned  by  the  finance  company.  The  finance  company 
owns  other  claims,  but  it  is  not  shewn  that  they  are  operated. 

The  power  company  operated  its  works  at  Sandy  Falls,  capable 


Middleton,  J. 
1922. 

Hollinger 

Consoli- 

dated 

Gold 

Mines 

Limited 

v. 

Northern 
Canada 
Power  Co. 
Limited. 


512 


ONTARIO  LAW  REPORTS. 


[VOL. 


Middleton,  J, 
1922. 

Hollinger 

Consoli- 

dated 

Gold 

Mines 

Limited 

v. 

Northern 
Canada 
Power  Co. 
Limited. 


. of  providing  2,500  h.p.,  and  Wawaitin,  capable  of  producing  7,000 
h.p.,  and  found  these  works  capable  of  supplying  the  demand  prior 
to  the  formation  of  the  consolidated  company  and  its  very  largely 
increased  operations. 

In  and  prior  to  1915,  in  contemplation  of  increased  demand, 
it  consulted  Messrs.  Yeile,  Blackwell,  and  Buck,  very  capable  engi- 
neers, as  to  the  situation,  and  obtained  from  them  a report  dated 
the  28th  July,  1915. 

This  report  recommends  the  installation  of  certain  additional 
units  at  the  existing  stations  at  Sandy  Falls  and  Wawaitin  and 
the  construction  of  a series  of  dams  to  provide  water  storage.  The 
additional  plant  has  been  installed,  and  most  of  the  other  things 
recommended  have  been  done.  The  report  recommended  practi- 
cally everything  possible  to  impound  the  water  falling  in  the  entire 
drainage  area,  so  that  it  might  be  utilised  for  storage,  but  it  was 
not  found  possible  to  obtain  the  necessary  permission  from  the 
Government  to  enable  all  these  works  to  be  constructed.  There 
is  absolutely  no  foundation  for  the  suggestion  that  there  was  any- 
thing left  undone  in  the  bond  fide  attempt  to  obtain  Government 
sanction  for  these  works. 

In  the  result,  the  power  plant  has  been  put  in  a condition  of 
efficiency  far  beyond  anything  contemplated  at  the  time  of  the 
agreements. 

The  situation  has  recently  developed  that,  notwithstanding  the 
great  improvements  made  since  1912,  the  water  supply  has  in  cer- 
tain seasons  proved  quite  inadequate  to  enable  power  to  be  developed 
in  such  quantity  as  to  meet  the  present  demands  of  the  Hollinger 
and  other  customers  of  the  power  company.  This  has  resulted  in 
serious  loss,  as  well  as  substantial  inconvenience. 

The  development  of  the  situation  can  be  well  understood  by  a 
study  of  exhibit  48.-  At  the  end  of  1912  the  capacity  of  the  plant 
was  2,500  h.p.;  Hollinger  took  1,094  h.p.;  the  total  sales  were 
1,730  h.p. — surplus  770  h.p.  In  February,  1913,  other  units  were 
placed  in  operation,  so  the  capacity  rose  to  9,500  h.p.  and  the  sur- 
plus to  over  6,500  h.p. 

This  surplus  was  reduced  in  December,  1913,  to  4,750  h.p.  and 
in  December,  1914,  to  2,180  h.p. — Hollinger  using  2,783  out  of 
7,320  h.p.  sold. 

In  December,  1915,  the  surplus  ran  down  to  700  h.p. — Hollinger 
using  3,700  out  of  8,800  sold. 

In  July,  1916,  the  capacity  increased  to  12,000  h.p.,  the  sur- 
plus being  before  that  almost  exhausted.  In  December,  1916,  the 
surplus  was  1,420  h.p. — Hollinger  using  4,410  out  of  10,5^80  sold. 

In  December,  1917,  the  capacity  having  been  increased  to 
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16,000  h.p.,  there  was  a surplus  of  6,890— Hollinger  using  4,250 
of  9,110  sold. 

In  December,  1918,  the  capacity  was  increased  to  20,000  h.p., 
and  there  was  a surplus  of  13,815  h.p. — Hollinger  using  3,610  out 
of  6,185  sold. 

In  December,  1919,  there  was  a surplus  of  8,880  h.p. — Hol- 
linger using  5,020  out  of  11,120  sold. 

In  December^  1920,  there  was  a surplus  of  11,250 — Hollinger 
using  4,250  out  of  8,750  sold. 

In  April,  1921,  there  was  a surplus  of  9,040 — Hollinger  using 
6,380  out  of  10,960  sold. 

In  1920  there  was  a steady  decline  in  the  amount  used  by 
Hollinger,  starting  with  5,750  in  January  and  ending  with  4,250 
in  December  (June  being  4,510). 

These  figures  demonstrate  that,  apart  from  the  shortage  of 
power  caused  by  the  failure  of  water,  the  plant  has  a capacity  far 
beyond  its  present  need. 

From  the  records  proved,  I am  satisfied  that  the  rainfall  was 
the  lowest  in  many  years,  and  that  the  shortage  of  power  is  to  be 
attributed  to  this  cause  alone,  and  that  the  defendants  are  not  in 
any  way  at  fault  either  in  the  construction  of  the  plant  or  in  its 
operation. 

These  preliminaries  leave  untouched  the  question  as  to  the 
liability  of  the  defendant  company  under  its  contract. 

I should  also  mention  that  the  defendant  company  was  by  law 
bound  to  supply  power  generally  to  all  the  mines  operating  in  the 
district  and  others  requiring  power,  and  this  was  from  the  begin- 
ning recognised  by  the  plaintiffs,  for  the  Porcupine  company 
entered  into  contracts  with  the  Dome  company  and  others,  and 
assigned  these  contracts  to  the  defendants,  when  the  water  power 
was  conveyed,  and  the  contracts  contain  a provision,  which  falls 
to  be  considered  later,  shewing  that  other  contracts  with  other 
purchasers  were  contemplated.  The  Government  in  granting 
leases  of  water  power  or  kindred  rights  requires  that  the  power 
developed  beyond  the  lessees’  own  requirements  shall  be  available 
to  all.  See  standing  conditions  approved  by  order  in  council. 

The  demand  made  shortly  before  action  of  10,000  h.p.  for  the 
purposes  of  the  Hollinger  mines  is  far  in  excess  of  any  present 
actual  requirement,  but  further  expansion  of  the  operation  of  the 
mine  will  require  much  more  power,  particularly  if  the  main  shaft, 
now  about  1,000  feet,  is  sunk  to  3,000  feet,  for  this  will  mean  much 
hoisting. 

The  contemplated  life  of  the  mine  is  10  years,  and  when  the 
mines  of  this  region  are  worked  out  there  is  no  other  purpose  to 
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Middleton,  J.  which  the  power  can  be  diverted.  The  erection  of  further  dams 
and  works  can  be  accomplished  only  by  the  expenditure  of  a very 

large  sum,  and  the  risk  of  ultimate  loss  must  be  very  great. 

^onsoli^  Beyond  this  I am  quite  unconvinced  that  the  erection  of  further 
(foLD  ^ams  insure  the  necessary  water  supply.  The  proper  remedy 
Mines  to  apply  is  more  probably  the  erection  of  further  plants  to  develop 
Limited  power  at  the  various  falls  and  rapids  below  the  dams.  Even  this 

Northern  may  not  produce  sufficient  power  in  the  event  of  extremely  low 
Canada  -nainfoii 
Power  Co.  ramIaiI- 

Limited.  When  the  shortage  took  place  the  defendants  distributed  the 
available  power  among  their  various  customers  in  a way  that  ap- 
pears to  me  to  have  been  just  and  equitable. 

It  is  to  be  noted  that  since  the  consolidation  the  consolidated 
company  has  been  the  sole  customer;  the  finance  company  is  not 
itself  operating. 

Some  discussion  took  place  as  to  the  clause  in  the  agreement 
of  the  15th  November,  1912,  providing  for  the  operation  of  the 
plant  at  Sandy  Falls  and  the  plant  at  Wawaitin  “ so  as  to  afford 
two  distinct  sources  of  supply  for  the  mining  company.” 

Both  plants  are  on  the  same  stream,  Sandy  Falls  being  con- 
siderably farther  down;  but,  save  for  some  additional  supply  from 
streams  flowing  into  the  Mattagami  below  Wawaitin,  both  are 
dependent  upon  the  same  water  supply;  and,  as  those  additional 
sources  from  which  power  can  be  taken  at  Sandy  Falls  draw  their 
water  from  the  same  district,  a deficient  rainfall  affects  both  alike. 

The  two  plants  have  been  operated  as  contemplated,  and  there 
always  have  been  the  “ two  distinct  sources  of  supply  ” within  the 
meaning  of  the  contract. 

The  real  question  between  the  parties  depends  upon  the  con- 
struction of  the  agreement  between  the  Porcupine  company  and 
Hollinger  of  the  15th  March,  1912,  as  modified  by  the  agreement 
of  the  15th  November,  1912. 

Does  this  agreement  compel  the  power  company  to  supply  all 
the  energy  that  the  mining  company  may  require  for  the  purpose 
of  its  mining  operations  and  to  answer  in  damages  if  it  fails,  even 
if  the  failure  is  caused  by  something  over  which  it  has  and  from 
the  nature  of  things  can  have  no  control  ? 

I think  not.  The  parties  were  contracting  for  power  to  be 
supplied  from  these  two  plants  on  the  Mattagami,  and  both  knew 
that  the  power  was  to  he  derived  from  the  water  flowing  in  that 
stream,  and  neither  party  contemplated  any  other  source  of  supply. 
This  having  failed,  for  reasons  for  which  the  defendants  are  not 
answerable,  they  are  excused  from  the  performance  of  the  agree- 
ment. 
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I do  not  put  this  upon  the  events  that  have  happened  being  an 
“ act  of  Ood  ” but  upon  that  which  must  be  regarded  as  un  implied 
term  of  the  contract.  Howell  v.  Coupland  (1876),  1 Q.B.D.  258, 
appears  to  me  to  establish  this  principle — particularly  the  judg- 
ment of  Cleasby,  B.  See  Nickoll  & Knight  v.  Ashton  Edridge 
& Co.,  [1901]j  2 K.B.  126;  In  re  Shipton  Anderson  & Co.  and 
Harrison  Brothers  & Cols  Arbitration,  [1915]  3 K.B.  676.  Re- 
cent cases  on  “ frustration  ” depend  upon  a somewhat  different 
principle,  but  are  in  no  way  in  conflict. 

On  another  ground  I think  the  claim  fails.  The  contract  was 
made  with  the  Hollinger,  and  it  contemplated  the  use  of  1,400  h.p. 
only.  The  demand  is  here  made  by  the  consolidated  company, 
seeking  to  impose  upon  the  power  company  an  obligation  to  supply 
it  with  10,000  h.p.  If  I should  be  wrong  in  thinking  that  the  risk 
of  impossibility  to  supply  power  by  reason  of  short  rainfall  was  by 
implication  excepted  from  the  responsibility  of  the  power  company 
under  the  agreement,  I should  yet  find  myself  unable  to  think 
that  under  this  agreement  the  power  company  guaranteed  the 
delivery  from  this  limited  source  to  the  assigns  of  the  original 
mining  company  of  the  vastly  greater  quantity  of  power  to  be 
used  in  part  in  the  operation  of  mines  on  property  not  owned  by 
the  company  with  which  the  contract  was  made,  but  acquired  by 
the  new  company  long  after  the  date  of  the  agreement. 

The  continued  dealing  might  well  evidence  a sale  of  power 
on  the  general  terms  of  the  old  contract,  but  this  would  fall  far 
short  of  implying  that  the  power  company  took  upon  itself  the 
burden  of  guaranteeing  its  ability  to  supply  not  only  the  amount 
contracted  for  but  the  increased  demand  of  the  much  larger  con- 
solidated company. 

The  second  branch  of  the  case  turns  upon  the  following  clause 
in  the  contract: — 

“ The  power  company  agrees  that  the  consumer  shall  have  the 
benefit  from  the  time  of  such  reduction  of  any  reduced  rates  which 
may  be  given  to  any  other  consumer  for  a like  class  of  service.” 

It  is  said  that  power  was  supplied  to  the  Dome  mines  at  re- 
duced rates,  and  an  inquiry  as  to  past  overpayments  is  asked. 

The  first  answer  to  this  claim  is  that  the  agreement  of  the 
15th  November^  1912,  supersedes  all  stipulations  as  to  price  in  the 
earlier  agreement.  It  provides  that  from  its  date  until  the  new 
agreement  is  executed  the  terms  of  the  old  agreement  shall  apply, 
save  that  the  power  is  to  be  paid  for  “ at  a flat  rate  of  $50  per  h.p. 
based  on  a three  minute  peak  load  per  month.”  This  fixes  the 
price,  and  completely  overrides  all  the  price  provisions  of  the 
earlier  agreement. 
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The  terms  of  the  Dome  contract  differ  from  the  terms  of  the 
Hollinger  contract,  and  cannot  be  easily  compared.  From  what 
was  said  it  may  be  taken  for  granted  that  if  these  terms  were  made 
applicable  to  the  use  of  electricity  by  the  Hollinger  it  would  have 
paid  less  than  the  price  under  its  contract,  but  this  does  not  depend 
so  much  upon  a reduced  rate  as  upon  other  provisions  of  the  con- 
tract as  to  the  mode  of  computation : e.g.,  if  the  h.p.  for  the  month 
is  to  be  determined  on  a five  minute  peak,  the  customer  will  give 
the  factor  to  be  applied  if  he  has  a single  five  minute  peak  during 
the  month.  If  the  date  of  consumption  is  maintained  at  about 
this  peak,  the  customer  does  not  suffer,  but  if  the  peak  is  far 
beyond  the  normal  consumption  a high  rate  has  been  fixed  for  the 
month. 

The  main  difference  in  the  contracts  is  the  length  of  time  a 
peak  may  be  maintained  without  establishing  the  monthly  rate. 
This  is  not  the  granting  of  “ a reduced  rate  ” within  the  meaning 
of  the  contract.  The  stipulation  is  not  that  the  company  shall 
have  the  advantage  of  all  better  terms  in  other  contracts. 

On  both  these  grounds  this  claim  also  fails. 

Action  dismissed  with  costs . 

The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

January  24,  25,  and  26,  1923.  The  appeal  was  heard  by 
Meredith,  C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

McCarthy , K.C.,  and  Murdoch , for  the  appellants,  argued  that, 
in  the  circumstances  of  the  case,  the  principles  stated  in  the  cases 
relied  upon  by  the  learned  trial  Judge  were  not  applicable  so  as 
to  limit  the  absolute  obligation  of  the  defendants  to  supply  power ; 
and,  even  if  these  cases  were  applicable  and  the  defendants’  obli- 
gation to  supply  power  were  limited  to  the  waters  of  the  Mattagami 
river,  then  the  shortage  was  not  caused  by  the  failure  of  water, 
but  was  the  result  of  the  defendants’  neglect  to  preserve  and  store 
the  waters  of  that  river.  In  support  of  the  proposition  that  this 
was  an  absolute  contract  and  impossibility  was  not  an  answer  to 
a claim  for  non-performance,  reference  was  made  to  Sargant  and 
Sons  Y.  Paterson  & Co.  (1923),  39  Times  L.R.  378;  Samuel  v. 
BlacTc  Lake  Asbestos  and  Chrome  Co.  (1921),  62  Can.  S.C.R.  472; 
Kerrigan  v.  Harrison  (1921),  62  Can.  S.C.R.  374;  In  re  Shipton 
Anderson  & Co.  and  Harrison  Brothers  & Co.'s  Arbitration,  [1915] 
3 K.B.  676;  Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll, 
[1911]  A.C.  105.  In  any  event,  the  defendants  had  no  right  to 
deliver  the  power  on  a pro  rata  basis  among  their  customers,  but 
should  have  supplied  them  with  power  up  to  the  amount  generated. 
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Counsel  also  contended  that  the  plaintiffs  were  entitled  to  all  the 
power  that  the  consolidated  company  desired  to  use  on  all  their 
properties.  There  was  no  legal  obligation  upon  the  defendants  to 
supply  other  customers. 

Nesbitt , K.C.,  and  Robertson , K.C.,  for  the  defendants,  re- 
spondents, contended  that  the  findings  of  the  learned  trial  Judge 
and  his  construction  of  the  contract  were  correct.  The  respond- 
ents were  guilty  of  no  negligence.  Under  the  terms  of  the  'Crown 
leases  the  defendants  were  obliged  to  sell  to  any  one  demanding 
power  which  was  not  being  used  by  themselves  or  other  cus- 
tomers ; and  under  these  leases  they  had  the  right  to  reserve  power 
that  was  not  in  actual  use.  No  doubt,  the  general  rule  is  that 
in  the  case  of  an  absolute  contract  impossibility  is  not  an  answer 
to  a claim  for  non-performance.  But  that  is  applicable  only'  where 
the  contract  is  absolute,  and  not  subject  to  any  condition,  express 
or  implied.  Where,  however,  as  here,  from  the  nature  of  the  con- 
tract, the  parties  must  have  known  that  it  could  not  be  fulfilled 
unless  when  the  time  came  for  fulfilment  some  particular  thing 
continued  ,to  exist,  then,  in  the  absence  of  any  express  or  implied 
warranty  that  the  thing  shall  exist,  the  contract  is  not  a positive 
contract:  Taylor  v.  Caldwell  (1863),  3 B.  & S.  826;  Krell  v. 
Henry,  [1903]  2 K.B.  740;  Blackburn  Bobbin  Co.  v.  T.  W.  Allen 
& Sons  Limited,  [ 1918]  2 K.B.  467;  Tennants  ( Lancashire ) 
Limited  v.  C.  S.  Wilson  and  Co.  Limited,  [1917]  A.C.  495  ; Howell 
v.  Coupland , 1 Q.B.D.  258 ; Nickoll  & Knight  y.  Ashton  Edridge 
& Co.,  [1901]  2 K.B.  126.  Under  the  principles  of  these  cases 
also,  the  respondents  had  the  right  to  distribute  the  power  pro  rata 
among  their  customers,  if  the  failure  of  water  occurred  through 
no  fault  of  theirs.  Counsel  also  contended  that  the  appellants 
were  entitled  only  to  such  power  as  they  needed  to  use  on  the 
properties  they  acquired  from  the  Hollinger  Mines,  owned  by  the 
latter  on  the  15th  November,  1912. 

McCarthy,  K.C.,  in  reply. 

September  24.  Hodgins,  J.A. : — Appeal  from  Middleton,  J., 
who  dismissed  the  action,  brought  for  damages  for  failure  to  supply 
electric  power  pursuant  to  a contract  between  the  parties. 

Much  that  was  discussed  on  the  argument  may  be  disregarded 
if  the  contract  in  question  is  found  to  be  an  absolute  contract,  or 
if,  on  the  other  hand,  the  respondents  were  bound  by  the  statute 
to  distribute  their  power  among  all  consumers  who  applied  for  it. 
It  is  admitted  by  both  parties  that  the  respondents  developed 
enough  power  during  the  period  of  shortage,  that  is,  in  Janu- 
ary, February,  and  March,  1921,  to  have  supplied  all  the  then 
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requirements  of  the  appellants,  and  that  they  did  not  give  them 
the  power  owing  to  the  requirements  of  other  customers. 

1 think  the  contract  or  agreement  between  the  parties  was  that 
of  the  15th  November,  1912,  and  that  under  it  the  appellants 
were  entitled  to  such  power  “ as  may  be  required  by  the  consumer  ” 
upon  his  premises,  during  the  duration  of  the  contract,  and  these 
requirements  might,  of  course,  increase  or  decrease  from  time  to 
time.  This  is  not  a case  where  the  respondents  would  be  entitled 
to  due  notice  in  order  to  develop  power  to  meet  newly  arising 
demands,  because  the  power  development  had  reached  such  a point 
as  to  satisfy  the  respondents  that  they  could  supply  the  appellants 
with  what  they  required,  and  so  no  notice  was  necessary  other  than 
the  demand  itself.  We  are  therefore  brought  to  the  question  whether 
the  respondents  can  set  up  the  requirements  of  other  people  as 
modifying  what  apparently  on  the  face  of*  the  contract  made  their 
compliance  with  the  appellants’  demands  an  absolute  undertaking. 
This  is  not  a case  of  a commercial  contract  for  a commodity  which 
can  be  purchased  on  the  market  or  one  to  which  the  market  test 
can  be  applied,  but  it  is  an  agreement  for  the  supply  of  electric 
energy  from  a water  power  to  be  produced  and  maintained  by  the 
installation  and  working  of  a proper  plant.  In  the  making  of 
the  contract  between  the  parties  this  fact  can  hardly  have  been 
left  out  of  consideration.  The  appellants’  requirements  were 
those  necessitated  by  mining  operations  and  for  the  treatment  of 
ore  from  their  mine,  or  material  from  other  mines  brought  on 
their  premises.  The  operations  of  the  respondents  were  those  of 
developers  of  power,  limited  or  increased  by  the  method  in  which 
they  were  able  to  treat  the  current  of  water  at  their  disposal.  I 
think  it  must  be  taken  that  the  respondents  knew  that  in  all 
probability  mining  operations  would  become  more  extensive  if  the 
property  proved  a paying  one,  and  also  that  they  should  be  prepared 
to  provide  greater  capacity  to  meet  that  need,  and  as  well  to 
arrange  for  possible  necessities  arising  from  the  development  of 
those  properties  surrounding  or  fairly  adjacent  to  the  water  power. 
In  other  words,  I think  both  parties  to  the  contract  must  have 
understood  that  the  requirements  would  be  progressive  and  that 
in  all  probability  the  production  of  the  supply  would  have  to  be 
handled  in  the  same  spirit. 

It  was  suggested  that  the  contracts  of  the  other  people  were 
prior  in  time  to  the  appellants*  contract;  but,  if  the  date  of  that 
contract  is,  as  I think  it  ought  to  be,  the  15th  November,  1912, 
then  the  only  prior  contract  was  that  mentioned  in  exhibit  40, 
which  bears  date  the  February,  1912.  I cannot  find  that 

there  is  any  legal  obligation  upon  the  respondents  to  supply  other 
customers,  except  as  mentioned  below. 
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The  leases  to  the  respondents  provided  for  their  using  their 
developed  power  “in  the  operation  of  machinery  or  some  other 
commercial,  mechanical,  or  industrial  purpose.”  If  the  developed 
power  or  any  part  thereof  is  not  required  for  these  purposes  “ they 
shall  furnish  to  any  person,  company,  or  corporation  requiring  the 
same,  power  up  to  the  amount  of  power  hereby  required  to  be 
developed  or  such  lesser  quantity  as  shall  be  actually  required  or 
in  demand.” 

This,  to  my  mind,  enables  the  respondents  to  sell  all  their 
power  to  one  concern,  regardless  of  others,  reserving  the  right  to 
serve  others  if  and  when  the  quantity  contracted  for  is  not  re- 
quired by  their  principal  customer. 

The  real  question  to  be  considered  is  whether,  having  in  good 
faith  made  the  contracts  with  the  appellants  and  the  other  cus- 
tomers which  they  were  able  to  fulfil  for  a considerable  time,  they 
can  rely  upon  the  right  to  distribute  the  short  supply  caused  by  an 
unusually  small  rainfall  in  the  months  I have  mentioned,  among 
all  their  customers,  taking  the  appellants  as  one  of  that  class. 

In  the  view  I take  of  the  contract  as  intended  to  supply  the 
progressive  wants  of  the  appellants,  I do  not  think  the  defence 
the  respondents  have  suggested  is  open  to  them.  Tennants  ( Lan- 
cashire) Limited  v.  C.  S.  Wilson  and  Co.  Limited , [1917]  A.C. 
495,  was  relied  upon,  but  I do  not  think  it  has  any  application. 
In  that  case  the  question  was  whether  the  shortage  of  supply  of 
the  goods  in  question  hindered  the  contractors  in  making  delivery, 
and  it  was  held  it  did  so,  because  that  shortage  prevented  them  or 
hindered  them  from  obtaining  the  full  supply.  Even  if  there  was  in 
this  contract  a similar  limitation,  the  principle  would  not,  I think, 
apply.  But  there  is  not,  and,  unless  clause  16  of  exhibit  9 can 
be  taken  advantage  of,  the  appellants  should  succeed.  This  was 
not  an  interruption  of  the  supply  of  power  in  the  usual  sense  of 
that  term,  because  a service — such  as  it  was — was  continued.  It 
was  not  the  interruption  or  breaking  off  of  the  supply  but  the 
diversion  of  that  supply  of  power  to  the  use  of  other  customers 
that  caused  the  breach. 

In  my  view,  the  appellants  are  entitled  to  succeed,  and  judg- 
ment should  be  entered  in  their  favour  allowing  the  appeal  and 
referring  the  question  of  damages  to  be  ascertained  on  a reference. 

Magee,  J.A.,  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A.:- — Appeal  by  the  plaintiffs  from  a judgment 
of  Middleton,  J.,  dismissing  the  action  with  costs. 

The  plaintiffs  are  the  Hollinger  Consolidated  Gold  Mines 
Limited  and  the  Canadian  Mining  Finance  Company  Limited; 
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the  defendants  are  power  companies  who  have  been  supplying  the 
consolidated  company  with  power  for  the  operation  of  the  pro- 
perties known  as  the  Hollinger  mine,  in  the  township  of  Tisdale. 

As  presented  in  the  pleadings,  the  plaintiffs’  claim  was  for  a 
declaration  that  the  defendants  were  bound  to  supply  the  plaintiffs 
with  electrical  energy  sufficient  to  meet  the  full  power  require- 
ments of  the  plaintiffs  for  lighting  and  power  purposes  for  the 
life  of  the  mines  on  the  Hollinger  properties,  upon  the  terms  and 
conditions  set  out  in  two  contracts  dated  the  15th  November, 
1912,  one  made  between  the  Northern  Canada  Power  'Company 
Limited  and  the  Hollinger  Gold  Mines  Limited,  and  the  other 
made  between  the  Northern  Canada  Power  Company  Limited  and 
the  Canadian  Mining  Finance  Company  Limited;  a declaration 
that  the  defendants  had  failed  to  supply  power,  and  for  damages 
by  reason  of  such  failure ; a declaration  .that  the  defendants  were, 
under  these  contracts,  bound  to  supply  power  for  the  life  of  the 
mines  at  as  low  a rate  as  they  supplied  it  to  the  Dome  Mines  or 
any  other  consumer;  a declaration  that  the  power  supplied  had 
been  charged  for  at  a higher  rate  than  was  charged  for  power 
supplied  to  other  consumers ; and  for  an  account  and  for  damages. 

The  learned  trial  Judge  dismissed  the  action,  being  of  the 
opinion  that  the  rights  of  the  parties  were  governed  by  para.  3 
of  the  contracts  rather  than  by  para.  1 thereof,  which  provided  for 
contracts  to  be  entered  into,  and  that  therefore  the  plaintiffs  were 
not,  in  this  action,  entitled  to  a declaration  that  the  defendants 
had  entered  into  the  proposed  contracts  which  it  was  intended 
should  obligate  them  to  supply  power  for  the  life  of  the  mines. 

In  this  appeal  the  appellants  did  not  question  the  correctness 
of  the  decision  appealed  from,  in  so  far  as  it  determined  that  the 
rights  of  the  parties  were  governed  by  the  temporary  contracts,, 
rather  than  by  the  proposed  permanent  contracts. 

On  the  argument  the  appeal  was  confined  to  a claim  for  a 
declaration  that  under  the  terms  of  the  temporary  contracts  the 
defendants  were  obligated,  till  the  proposed  permanent  contract 
was  executed  or  till  the  temporary  contract  was  terminated  by 
notice,  to  supply  the  plaintiffs  with  all  the  power  required  to 
operate  all  the  properties  now  owned  and  operated  by  the  con- 
solidated company  in  Tisdale  township,  and  for  damages  sus- 
tained by  reason  of  failure  to  supply  all  the  power  the  plaintiffs 
asked  for  and  needed  during  the  month  of  December,  1920,  and 
during  the  months  of  January,  February,  March,  and  part  of 
April,  1921,  to  operate  such  properties,  and  to  the  claim  that  the 
defendants  had  charged  them  a higher  rate  for  power  than  had 
been  charged  to  the  Dome  Mines,  contrary  to  the  terms  of  the 
temporary  contracts. 
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There  are  a large  number  of  exhibits  and  many  pages  of 
evidence,  but  the  facts  are  fully  pleaded.  After  reading  the 
evidence  and  exhibits,  in  the  light  of  the  argument  of  counsel, 
I am  of  opinion  that  the  contracts  and  material  documents,  facts 
and  •circumstances,  are  accurately  set  out  in  the  pleadings  and 
reasons  for  judgment  of  the  trial  Judge,  and  that  the  only  fact 
in  dispute  between  the  parties  is  whether  or  not  the  defendants 
made  all  reasonable  efforts  to  make  available  for  power  purposes, 
the  waters  of  the  Mattagami  river,  and  took  all  reasonable  pre- 
cautions to  store,  preserve,  and  regulate  the  flow  thereof  so  as  to 
guard  against  a shortage  of  water  and  a consequent  shortage  of 
power,  and  interruptions  in  the  supply  of  power,  to  the  plaintiffs. 
The  learned  trial  Judge  has  found  that  the  defendants  did  all 
these  things. 

Mr.  McCarthy  contended  that  this  should  not  have  been  so 
found,  because  it  appeared  that,  since  the  shortage  complained  of, 
increased  storage  rights  had  been  obtained  from  the  Government, 
and  that  Mr.  Black’s  statement  that  he  applied  for  such  rights  to 
a former  Government  and  Minister,  and  they  had  been  refused, 
should  not  have  been  accepted  because  there  is  no  written  appli- 
cation on  file,  and  he  deposed  that  his  application  was  made  to 
Mr.  Cochrane  in  1915  or  1916,  while  the  public  records  shew  that 
Mr.  Cochrane  was  not  at  that  time  a member  of  the  Provincial 
House  or  Government,  but  was  then  a member  of  the  Dominion 
House  and  Minister  of  Railways  in  the  Dominion  Cabinet.  I 
have  considered  Mr.  Black’s  testimony  in  view  of  this  criticism. 

At  p.  415  of  the  transcript  of  the  evidence,  Mr.  Black  says' 
that  the  defendants’  application  to  raise  the  Kenogamissee  Falls 
to  20  feet  was  refused,  and  that  the  application  for  this  right 
was  made  by  him  in  person  to  the  Minister  of  Lands  in  1915  or 
1916,  and  he  names  Mr.  'Cochrane  as  being  the  then  Minister,  but 
at  p.  239  I find  that  he  says  that  the  application  was  made  by 
himself  “ to  the  Minister  at  that  time,  the  Hon.  Mr.  Cochrane, 
and  Mr.  Hearst.”  The  cross-examination  at  p.  415  was  directed 
to  shewing  that  the  application  had  not  been  made  in  proper  form, 
rather  than  to  shewing  that  no  application  had  been  made,  or  as 
to  who  was  then  Minister;  it  was  not  pointed  out  either  to  the 
trial  Judge  or  to  the  witness  that  in  1911  Mr.  Cochrane  ceased  to 
be  Minister  of  Lands  Forests  and  Mines,  and  became  Dominion 
member  for  the  riding  in  which  the  mines  of  the  plaintiffs  and 
power  plants  of  the  defendants  were  situate,  and  was  succeeded  as 
Minister  of  Lands  and  Mines  in  the  Provincial  Government  by 
the  Hon.  Mr.  (now  Sir  William)  Hearst,  and  that,  he  held  that 
office  until  December,  1914,  when  the  Hon.  Mr.  Ferguson  took 
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office.  Mr.  McCarthy  failed  to  notice  that  at  p.  416  the  witness 
makes  it  clear  that  his  efforts  were  not  confined  to  one  application 
or  to  applications  to  one  member  or  Crown  officer. 

On  the  whole,  I am  of  the  opinion  that  the  evidence  of  Mr. 
Black  that  he  did  apply  to  the  Crown  for  these  rights,  and  that 
they  were  refused,  should  be  accepted.  The  finding  of  the  trial 
Judge,  that  the  plaintiffs  took  all  reasonable  precautions  to  secure 
storage  facilities  and  construct  storage  basins,  was  a proper  con- 
clusion on  the  evidence. 

Now  let  us  consider  the  plaintiffs’  rights  and  claims  in  so  far 
as  they  are  based  and  founded  upon  the  defendants’  contract  with 
the  finance  company. 

The  contract  requires  the,  defendants  ( 1 ) to  furnish  the  finance 
company  with  power  to  operate  the  properties  they  occupy,  (2)  to 
furnish  power  to  all  companies  which  the  finance  company  con- 
trols. 

It  is  said  that  prior  to  the  formation  of  the  Hollinger  Consoli- 
dated company,  the  finance  company  controlled  both  the  Acme 
and  the  Millerton  companies,  but  it  is  not  alleged  or  proven  that 
at  the  time  of  consolidation  either  of  these  companies  had  a con- 
tract with  the  defendants,  from  which  it  would  seem  to  follow 
that  the  defendants  have  not  committed  a breach  of  contract  to 
supply  them  or  either  • of  them  with  power. 

As  pleaded,  the  plaintiffs’  claim  on  the  finance  company  con- 
tract appears  to  be  based  on  the  assumption  or  contention  that, 
because  the  defendants  contracted  with  the  finance  company  and 
their  assigns  to  supply  power  to  the  finance  company  to  operate 
all  the  properties  which  they,  on  the  date  of  the  contract,  occupied, 
the  right  to  power  to  operate  each  claim  passed  to  each  and  every 
grantee  of  a property  owned  by  the  finance  company  at  the  date 
of  the  contract,  so  that  the  conveyances  from  the  finance  company 
to  the  Acme,  the  Millerton,  and  the  consolidated  company,  each 
carried,  transferred,  and  vested  in  each  company  the  right  to 
demand  and  receive  power  to  operate  the  properties  conveyed,  and 
at  the  same  time  left  vested  in  the  finance  company  a right  to 
demand  and  receive  power  to  operate  the  properties  it  still  owned. 

We  were  referred  to  Tolhurst  v.  Associated  Portland  Cement 
Manufacturers , [1903]  A.C.  414,  as  an  authority  supporting  this 
claim.  I have  read  and  considered  the  Tolhurst  case,  which  is 
discussed  in  Chitty  on  Contracts,  17th  ed.,  pp.  959  and  960,  and 
in  Cooper  v.  MicJclefield  Coal  and  Lime  Co.  (1912),  107  L.T.R. 
457,  and  Sonentino  Fratelli  v.  Buerger , [1915]  1 K.B  307;  but, 
as  I understand  that  decision,  it  determined  only: — 

(1)  That  a contract  to  supply  750  tons  of  chalk  per  week  for 
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50  years  was  assignable  even  though  the  contract  did  not  purport 
to  be  made  on  behalf  of  or  for  the  benefit  of  the  assigns  and  suc- 
cessors of  the  parties. 

(2)  That,  on  a sale  of  the  whole  business  and  assets  of  the 
party  to  be  supplied,  the  contract  and  the  benefit  thereof  passed 
to  the  purchaser  of  the  business  and  assets. 

I do  not  find  anything  in  that  case  to  support  a claim  that  the 
party  to  receive  the  chalk  could  divide  the  contract  up  into  several 
parts,  retain  one  part  for  himself  and  assign  several  other  portions 
of  the  chalk  to  several  persons,  or  that,  without  any  assignment, 
the  benefit  of  the  contract  could  be  transferred  to  a purchaser  of  a 
part  of  the  property  of  the  party  to  receive  the  chalk,  simply  be- 
cause it  would  benefit  the  purchaser  in  the  working  and  operation 
of  the  property  purchased. 

Though  the  claim  is  not  pleaded  as  based  on  an  express  assign- 
ment from  the  finance  company  to  the  consolidated  company  of 
the  contract,  it  appears  that  the  contract  was,  on  the  2'2nd  De- 
cember, 1920,  assigned  to  the  consolidated  company;  had  notice 
of  that  assignment  been  given,  and  demand  for  power  to  operate 
properties  formerly  owned  by  the  finance  company  been  made,  it 
would  seem  to  follow  that  the  consolidated  company  would  have 
had  a right  to  a supply  of  power  to  operate  on  the  claims  that  the 
consolidated  company  had  acquired  through  the  Acme  and  Miller- 
ton,  and  from  the  finance  company,  but  there  is  no  dispute  that 
notice  of  such  an  assignment  was  not  given,  and  that  no  demand 
was  made  thereunder.  The  fact  that  such  an  assignment  had  been 
made  was  not  known  to  the  defendants  until  the  trial.  In  these 
circumstances  it  would  appear  to  follow  that  in  this  action  neither 
the  finance  company  nor  the  consolidated  company  has  a claim 
on  the  defendants  for  failure  to  deliver  power  under  the  finance 
company  contract:  first,  because  the  finance  company  was  not 
operating;  secondly,  because  up  to  the  20th  December,  1920,  no 
company  had  from  the  finance  company  an  assignment  of  both 
the  properties  and  the  contract;  and,  thirdly,  because  since  that 
time  no  demand  for  power  was  made  by  the  consolidated  company 
under  the  assignment. 

That  narrows  the  appeal  down  to  the  rights  of  the  consoli- 
dated company  to  power,  under  the  Hollinger  Mines  contract 
with  the  defendants,  dated  the  15th  November,  1912.  That  con- 
tract reads:— 

" Memorandum  of  agreement  made  (in  duplicate)  this  15th 
day  of  November,  1912,  between  Northern  Canada  Power  Com- 
pany Limited,  hereinafter  called  the  ‘ power  company/  of  the  first 
part,,  and  Hollinger  Gold  Mines  Limited,  hereinafter  called  the 
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‘ mining  company/  of  the  second  part,  witnesseth  that  for  valu- 
able consideration  the  parties  hereto  have  agreed  and  do  hereby 
agree  as  follows: — 

“ 1.  The  power  company  agrees  to  enter  into  a contract  with 
the  mining  company  for  the  supply  of  electrical  energy  to  the 
mining  company  on  the  terms  of  the  proposed  contract,  between 
the  Northern  iCanada  Power  Company  Limited  and  the  mining 
company  (a  copy  of  which  is  hereunto  annexed)  for  all  the  re- 
quirements of  the  mining  company  for  the  life  of  the  mines 
belonging  to  the  mining  company  now  on  or  under  the  properties  of 
the  mining  company  in  the  township  of  Tisdale,  and  the  mining 
company  agrees  to  enter  into  such  contract  with  the  power  com- 
pany. 

“ 2.  The  power  company  agrees  with  the  mining  company  that 
the  Hydro-Electric  development  at  W&waitin  Falls  now  held  by 
the  power  company  under  Crown  lease  dated  the  15th  March, 
1911,  made  by  the  Province  of  Ontario  in  favour  of  Emil  Andrew 
Walberg  and  assigned  to  the  power  company,  will  be  completed  as 
expeditiously  as  possible  so  as  to  deliver  power  to  consumers 
not  later  than  the  month  of  December,  1912,  unless  from  unfore- 
seen accident,  fire,  strike,  or  other  cause  of  a similar  character 
over  which  the  power  company  has  no  control,  and  that  said 
Hydro-Electric  development  and  undertaking  at  Wawaitin  Falls 
and  the  plant  and  undertaking  at  Sandy  Falls  on  the  Mattagami 
river,  recently  acquired  by  the  power  company  from  Porcupine 
Power  Company  Limited,  and  held  under  Crown  lease  number 
1819,  will  both  be  operated  and  continue  to  be  operated  by  said 
power  company  so  as  to  afford  two  distinct  sources  of  power 
supply  for  the  mining  company. 

“ 3.  The  power  company  agrees  with  the  mining  company  to 
furnish  power  to  the  mining  company  under  the  existing  contract 
between  Porcupine  Power  Company  Limited  and  the  mining  com- 
pany, bearing  date  the  15th  March,  1912,  and  to  be  bound  by  all 
the  terms  thereof  except  that  the  rate  for  power  is  to  be  a flat  rate 
of  $50  per  h.p.,  based  on  a three  minute  peak  load  per  month  until 
the  execution  of  the  new  contract  herein  provided  for,  and  the 
mining  company  agrees  to  pay  the  power  company  for  power  sup- 
plied under  said  existing  contract  until  the  execution  of  the  new 
contract. 

“ 4.  This  agreement  shall  be  binding  on  and  tenure  to  the  bene- 
fit of  the  respective  successors  and  assigns  of  the  parties  hereto.” 

The  material  parts  of  the  Porcupine  power  contract,  dated 
the  15th  March,  1912,  referred  to  in  para.  3 above,  read: — 
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“ Contract  for  electric  power  service  to  be  paid  for  upon  a flat 
rate  basis. 

“ This  agreement  entered  into  this  15th  day  of  March,  1912, 
between  Porcupine  Power  Company  Limited,  hereinafter  called 
the  tf  power  company/  and  Bollinger  Gold  Mines  Limited,  herein- 
after called  ‘ the  consumer/  witnesseth  that,  in  consideration  of 
the  mutual  covenants  and  agreements  hereinafter  contained,  the 
parties  hereto  agree  as  follows: — 

“ (a)  The  power  company  agrees  to  sell  and  deliver  to  the 
consumer  and  the  consumer  agrees  to  take  from  the  power  com- 
pany and  to  use  and  pay  for  approximately  1,400  horse  power  of 
electrical  energy  and  all  additional  energy  that  may  be  required 
by  the  consumer  for  lighting  or  power  purposes,  or  both,  upon  the 
premises  occupied  by  the  consumer  at  Timmins,  township  of  Tis- 
dale, Ontario,  for  and  during  the  period  of  five  years  from  the 
1st  day  of  February,  1912,  or  from  the  time  the  power  company 
is  ready  to  supply  electrical  energy,  and  after  such  period  until 
thirty  days  after  the  receipt  by  either  party  from  the  other  of  a 
written  notice  of  intention  to  discontinue  the  service. 

“ (b)  Bates:  Electrical  energy  shall  be  paid  for  by  the  con- 
sumer upon  the  following  basis  of  rates  of  power  consumption  and 
charges : — 

“ The  charge  for  power  up  to  750  horse  power  shall  be  based 
on  a sliding  scale,  the  rate  per  horse  power  per  year  being  deter- 
mined as  follows:  rate  per  year  (dollars  per  h.p.)  70  less  1/25 
of  h.p.  used  above  750  horse  power  a uniform  rate  of  $40  per  horse 
power  per  year  will  be  charged  until  power  becomes  of  such  magni- 
tude as  to  warrant  further  reduction,  when  special  rates  may  be 
made. 

“ The  horse  power  used  is  to  be  determined  each  month  by  the 
maximum  three  minute  peak  during  the  month,  and  power  so 
determined  is  to  be  paid  for  each  individual  month  on  above  basis. 

“ (c)  The  power  company  agrees  that  the  consumer  shall  have 
the  benefit,  from  the  time  of  such  reduction,  of  any  reduced  rates 
which  may  be  given  by  the  power  company  to  any  other  consumer 

for  a like  class  of  service. 

“(e)  It  is  finally  agreed  that  this  contract  is  subject  to  the 
general  conditions  printed  upon  the  back  hereof,  which  are  hereby 
made  a part  of  the  contract,  and  that  all  the  terms  and  stipulations 
heretofore  made  or  agreed  to  by  the  parties  in  relation  to  said 
service  of  electricity  are  merged  in  this  contract  and  that  no  pre- 
vious or  contemporaneous  representations  or  * agreements  made  by 
the  power  company’s  officers  or  agents  shall  be  binding  upon  the 
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power  company.,  except  as  and  to  the  extent  herein  contained. 


“In  witness  whereof  the  parties  hereto  have  executed  these 
presents.” 

“ General  Conditions. 

“ 1.  The  service  herein  contracted  for  shall  be  three  phase, 
alternating  current,  of  approximately  12,000  volts  pressure  and  a 
frequency  of  approximately  25  cycles  per  second,  and  shall  be 
delivered  at  the  terminals  of  a disconnecting  switch  at  or  near  the 
limits  of  the  premises  of  the  consumer.  . . . 

“ 12.  The  consumer  agrees  to  pay  the  power  company  monthly 
for  said  electrical  power  service  on  the  basis  of  the  scale  herein 
set  forth,  payments  to  be  made  at  the  power  company’s  office  on 
or  before  the  15th  day  after  date  of  bill  rendered  for  power  used 
during  previous  month. 

“ 13.  All  payments  for  power  shall  be  made  without  deduc- 
tion for  any  claim  or  counterclaim  which  the  consumer  may  have 
or  claim  to  have  against  the  power  company  under  this  contract 
or  otherwise. 

“ 14.  In  the  event  of  the  consumer  failing  to  pay  for  power 
for  a period  of  30  days  after  payment  is  due,  or  failing  to  observe 
the  other  terms  and  conditions  of  this  contract,  the  power  com- 
pany shall  have  the  right  to  discontinue  the  service  upon  giving 
to  the  consumer  48  hours’  notice  in  writing. 

“ 15.  In  case  the  consumer  during  the  period  covered  by  this 
contract,  and  before  its  expiration,  should  permanently  shut  down 
its  works  and  discontinue  the  use  of  power,  the  power  company 
agrees  to  make  no  further  charge  for  the  power  herein  contracted 
for  from  the  date  of  such  discontinuance,  provided  that  in  any 
event  the  consumer  shall  pay  for  power  for  at  least  one  year  under 
the  terms  of  this  contract. 

“16.  The  power  company  shall  take  all  reasonable  precau- 
tions to  guard  against  any  interruption  in  the  supply  of  power 
under  this  contract.  In  case  of  interruptions,  however,  exceeding 
one  hour  or  more  in  duration,  no  charge  shall  be  made  for  power 
during  the  period  of  such  interruption,  and  the  power  company 
shall  not  in  any  case  be  liable  for  any  claims  for  loss  or  damage 
arising  as  a result  of  such  interruptions. 

“ 17.  The  power  company  shall  not  be  liable,  under  this  agree- 
ment, for  damages  resulting  from  the  presence  of  electric  current 
or  of  the  power  company’s  appliances  on  the  consumer’s  premises, 
unless  such  damages  result  from  structural  defects  in  said  appli- 
ances. 

“ 18.  The  power  to  be  supplied  is  to  be  used  only  for  the  opera- 
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tion  of  the  consumer’s  mining,  milling,  and  auxiliary  plant  upon 
the  premises  above  mentioned,  and  its  use  is  not  to  be  extended  to 
any  other  consumer,  without  the  written  consent  of  the  power 
company. 

“ 19.  The  foregoing  general  conditions  are  hereby  accepted  by 
the  parties  hereto  as  forming  a part  of  the  contract.” 

The  evidence  shews  that  prior  to  the  shortage  of  power  which 
commenced  in  December,  1920,  and  continued  until  April,  1921, 
the  consolidated  company  was  using  between  4,000  and  5,000  h.p., 
and  after  the  shortage  ceased  was  using  between  6,000  and  7,000 
h.p.;  that  during  the  shortage  period  the  defendants  were  gene- 
rating in  the  neighbourhood  of  5,000  h.p.,  which  they  divided 
2,250  h.p.  to  the  plaintiffs,  and  2,750  h.p.  to  their  other  consum- 
ers; that  all  the  defendants’  contracts  with  other  customers  were 
made  prior  to  the  15th  November,  1912,  except  that  of  the  Dome, 
which  was  entered  into  in  December,  1912 ; that  the  power  was  dis- 
tributed among  the  defendants’  customers  pro  rata , on  the  basis 
of  the  amount  of  power  taken  by  them  during  the  three  months 
immediately  preceding  the  period  of  shortage. 

The  learned  trial  Judge  was  of  opinion  that,  in  making  the 
contract,  “the  parties  were  contracting  for  power  to  be  supplied 
from  these  two  plants  on  the  Mattagami,  and  both  knew  that  the 
power  was  to  be  derived  from  the  water  flow  i'i  that  stream,  and 
neither  party  contemplated  any  other  source  of  supply.  This  hav- 
ing failed,  for  reasons  for  which  the  defendants  are  not  answer- 
able,  they  are  excused  from  the  performance  of  the  agreement.  I 
do  not  put  this  upon  the  events  that  have  happened  being  an  f act 
of  God  ’ but  upon  that  which  must  be  regarded  as  an  implied  term 
of  the  contract.  Howell  v.  Coupland , 1 Q.B.D.  258,  appears  to  me 
to  establish  this  principle— particularly  the  judgment  of  Cleasby, 
B.  'See  Niclcoll  & Knight  v.  Ashton  Edridge  & Co.,  [1901]  2 
K.B.  126;  In  re  Shipton  Anderson  & Co.  and  Harrison  Brothers 
& Co.’s  Arbitration,  [1915]  3 K.B.  676.” 

The  appellants  contend,  in  the  circumstances  of  this  case,  that 
the  principles  stated  in  the  cases  relied  upon  by  the  learned  trial 
Judge  are  not  applicable  so  as  to  limit  the  general  and  uncondi- 
tional obligation  imposed  and  assumed  by  para,  (a)  of  the  Porcu- 
pine power  contract;  and,  even  if  these  cases  are  applicable,  and 
the  defendants’  obligation  to  supply  power  was  limited  to  the 
waters  of  the  Mattagami  river,  then  that  the  shortage  was  not 
caused  by  a failure  of  water,  but  was  the  result  of  the  defendants’ 
neglect  and  failure  to  take  all  reasonable  precautions  to  preserve 
and  store  the  waters  of  that  river;  that  in  any  event  the  defend- 
ants had  no  right  to  distribute  pro  rata  the  power  among  their 
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customers,  but  should  have  supplied  them  with  power  up  to  the 
amount  generated,  namely,  5,000  h.p. 

The  respondents  contend  that  the  learned  trial  Judge  has  pro- 
perly construed  the  contract,  and  that  his  findings  of  fact  that  they 
have  not  been  guilty  of  negligence  should  stand;  that  under  the 
terms  of  the  Crown  leases  of  Sandy  Falls  and  Wawaitin  Falls, 
they  were  in  a sense  a public  service  corporation  obligated  to  sell, 
to  any  one  demanding  it,  power  generated  which  was  not  being 
used  by  themselves  or  their  other  consumers' ; that  under  the  Crown 
leases  the  defendants  had  no  right  toi  reserve  or  contract  to  reserve 
power  that  was  not  in  actual  use;  that  in  view  of  these  facts  and 
the  fact  that  the  same  group  of  financiers  or  officers  owned,  con- 
trolled, and  transferred  to  the  defendants  these  Crown  leases,  the 
power,  rights,  and  the  assets  and  contracts  of  the  Porcupine  Power 
Company,  and  were  familiar  with  the  contracts  entered  into  by  the 
Porcupine  Power  Company  and  a contemplated  contract  with  the 
Dome  Mines  Limited,  the  defendants  were,  on  the  principles  enun- 
ciated in  Krell  v.  Henry , [1903]  3 K.B.  740,  and  in  Temumts 
(Lancashire^ Limited  v.  C.  S.  Wilson  and  Co.  Limited,  [1917]  A.C. 
495,  justified  in  distributing  the  power  among  their  customers  on 
a pro  rata  basis  if  the  shortage  occurred  through  failure  of  water 
without  neglect  on  their  part;  that  in  any  event  the  plaintiffs  the 
consolidated  company  were  only  entitled  to  power  in  the  right  of 
the  Hollinger  Mines  company,  and  therefore  on  the  wording  of 
that  contract  to  only  such  power  as  was  required  to  operate  the 
mills,  plant,  and  works  on  the  properties  the  Hollinger  Mines 
company  owned  and  occupied  in  Tisdale  township  on  the  15th 
November,  1912;  the  evidence  is  that  only  about  one-third  of  the 
total  power  used  by  the  consolidated  company  was  required  for 
the  operation  of  the  Hollinger  Mines  property;  that,  having  sup- 
plied 2,250  h.p.,  there  would  not  be  failure  to  supply  power  under 
the  contract  unless  it  is  shewn  that  the  plaintiffs  the  consolidated 
company  required  and  could  and  would  have  used  at  least  6,750 
h.p.,  and  that  this)  is  not  shewn. 

In  interpreting  the  contract,  and  arriving  at  the  meaning  and 
effect  thereof,  we  must  endeavour  to  put  ourselves  in  the  position 
the  parties  were  in  when  negotiating  the  contract,  and  therefore 
keep  in  mind  that  the  officers  and  agents  representing  the  plain- 
tiffs were  the  same  persons  who  had  controlled,  officered,  and  man- 
aged the  Porcupine  Power  Company,  negotiated  the  sale  of  its  pro- 
perty, rights,  contracts,  privileges,  and  franchises  to  the  defend- 
ants, and  that  these  persons  were  familiar  with  the  terms  of  the 
Crown  leases,  the  rights  of  storage  and  development  therein 
granted,  the  capacity  and  contemplated  capacity  of  the  defend- 
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ants7  works  at  Sandy  Falls  and  Wawaitin,  the  contractual  obliga- 
tions of  the  Porcupine  Power  Company  to  consumers  of  power; 
and  their  duty  and  obligation  to  the  Crown  to  supply  power  to  con- 
sumers. 

With  these  facts  in  our  mind,  let  us  now  consider  the  wording 
of  the  document. 

The  contract  of  the  15th  March,  1912,  between  the  power  com- 
pany and  the  Hollinger  Mines,  contains  no  reference  to  the  source 
of  power,  and  para,  (a)  seems,  in  clear  and  unambiguous  words, 
to  impose  an  obligation  to  supply  power,  irrespective  of  the  source, 
but  the  obligation  of  both  parties  as  stated  in  para,  (a)  may  be 
materially  modified  by  para,  (e)  and  general  conditions  15,  16, 
and  18,  and  para.  2 of  the  contract  of  the  15th  November.  All 
these  conditions  and  terms  must  be  read  together  and  along  with 
para,  (a)  to  ascertain  whether,  according  to  the  true  intent  and 
meaning  of  the  parties,  the  general  and  unconditional  words  of 
para,  (a)  are  modified,  explained,  or  cut  down  so  as  to  limit  the 
defendants7  obligation  to  an  undertaking  to  supply  power  from 
the  works  the  defendants  had  erected  or  agreed  to  erect  on  the 
Mattagami  river  up  to  the  requirements  of  the  plaintiffs,  if  and 
only  in  so  far  as  these  works  and  the  waters  of  the  river  and  the 
storage  and  regulation  rights  then  granted  or  which  by  reasonable 
effort  might  have  been  obtained,  enabled  the  defendants  to  generate 
and  supply  power. 

The  respondents  contend  that  para.  2 and  condition  16  shew 
not  only  that  the  parties  were  contracting  in  reference  to  a known 
definite  source  of  supply,  but  also  that  condition  16  was  intended 
to  limit  and  does  limit  their  liability  to  supplying  such  power  as 
could  or  would,  without  negligence  on  their  part,  be  generated 
from  the  known  source,  and  that  they  are  not  liable  for  failure 
to  deliver  power  unless  the  failure  was  caused  by  their  failure  to 
make  the  most  of  their  opportunities  and  rights  and  to  take  rea- 
sonable precautions  to  guard  against  mishaps,  such  as  breakdowns 
in  machinery,  ice,  shortage  of  water,  etc.  They  point  out  that  in  the 
correspondence  in  reference  to  prior  shortages  both  parties  treated 
such  shortages  as  being  interruptions  within  the  meaning  of  con- 
dition 16 : see  letters  commencing  with  February,  1914,  and  con- 
tinuing down  to  just  prior  to  action  brought. 

As  I read  the  reasons  for  the  judgment  appealed  from,  the 
learned  trial  Jiudge  was  of  opinion  that  the  parties  were  plainly 
contracting  in  reference  to  the  two  sources  of  power  mentioned  in 
the  contract  as  erected  or  about  to  be  constructed  on  the  Matta- 
gami river,  and  that  both  parties  contemplated  that  more  power 
could  and  would,  under  the  rights  granted  by  the  Crown  leases, 
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be  developed  and  generated  than  would  be  sufficient  to  enable  the 
defendants  to  supply  all  the  possible  requirements  of  the  defend- 
ants’ contracts  with  the  plaintiffs  and  their  other  customers ; that 
the  waters  of  the  Mattagami,  stored  and  regulated  as  was  per- 
mitted by  the  Crown  leases,  or  such  as  would  be  permitted  by  the 
Crown,  were  and  would  continue  to  be  sufficient  to  operate  con- 
tinuously the  works  and  proposed  works  of  the  defendants.  That 
was  regarded  by  all  parties  as  the  foundation  of  the  contract ; that 
the  words  of  para,  (a)  of  the  contract,  imposing  an  obligation  on 
the  defendants  to  supply  and  the  defendants  to  take  all  the  power 
the  plaintiffs  required,  though  general  *and  unconditional,  were 
not  used  with  reference  to  the  possibility  that  the  waters  of  the 
river  stored  and  regulated  as  was  permitted  might  not  then  or  at 
a subsequent  date  be  sufficient  to  operate  the  defendants’  Hydro 
developments. 

Several  of  the  cases  and  the  principles  relied  upon  by  the  trial 
Judge  are  considered  and  discussed  in  Krell  v.  Henry , [1903]  3 
K.B.  740.  The  head-note  to  that  case  reads: — 

“ By  a contract  in  writing  of  June  20,  1902,  the  defendant 
agreed  to  hire  from  the  plaintiff  a flat  in  Pall  Mall  for1  June  26 
and  27,  on  which  days  it  had  been  announced  that  the  coronation 
processions  would  take  place  and  pass  along  Pall  Mall.  The  con- 
tract contained  no  express  reference  to  the  coronation  processions, 
or  to  any  other  purpose  for  which  the  flat  was  taken.  A deposit 
was  paid  when  the  contract  was  entered  into.  As  the  proces- 
sions did  not  take  place  on  the  days  originally  fixed,  the  defendant 
declined  to  pay  the  balance  of  the  agreed  rent: — 

“Held  (affirming  the  decision  of  Darling,  J.),  from  necessary 
inferences  drawn  from  surrounding  circumstances,  recognised  by 
both  contracting  parties,  that  the  taking  place  of  the  processions 
on  the  days  originally  fixed  along  the  proclaimed  route  was  re- 
garded by  both  contracting  parties  as  the  foundation  of  the  con- 
tract; that  the  words  imposing  on  the  defendant  the  obligation  to 
accept  and  pay  for  the  use  of  the  flat  for  the  days  named,  though 
general  and  unconditional,  were  not  used  with  reference  to  the 
possibility  of  the  particular  contingency  which  afterwards  hap- 
pened, and  consequently  that  the  plaintiff  was  not  entitled  to  re- 
cover the  balance  of  the  rent  fixed  by  the  contract.” 

In  his  reasons  for  judgment,  Lord  Justice  Vaughan  Williams 
said : — 

“ The  real  question  in  this  case  is  the  extent  of  the  application 
in  English  law  of  th£  principle  of  the  Roman  law  which  has  been 
adopted  and  acted  on  in  many  English  decisions,  and  notably  in 
the  case  of  Taylor  v.  Caldwell , 3 B.  & S.  826.  That  case  at  least 
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makes  it  clear  that  c where,  from  the  nature  of  the  contract,  it 
appears  that  the  parties  must  from  the  beginning  have  known  that 
it  could  not  be  fulfilled  unless,  when  the  time  for  the  fulfilment 
of  the  contract  arrived,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  they  must  have 
contemplated  such  continued  existence  as  the  foundation  of  what 
was  to  be  done;  there,  in  the  absence  of  any  express  or  implied 
warranty  that  the  thing  shall  exist,  the  contract  is  not  to  be  con- 
sidered a positive  contract,  but  as  subject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case,  before  breach,  perform- 
ance becomes  impossible  from  the  perishing  of  the  thing  without 
default  of  the  contractor/  Thus  far  it  is  clear  that  the  principle 
of  the  Roman  law  has  been  introduced  into  the  English  law.  The 
doubt  in  the  present  case  arises  as  to  how  far  this  principle  extends. 
The  Roman  law  dealt  with  obligations  de  certo  corpore.  Whatever 
may  have  been  the  limits  of  the  Roman  law,  the  case  of  Nickoll  & 
Knight  v.  Ashton  Edridge  & Co.,  [1901]  2 K.B.  126,  makes  it 
plain  that  the  English  law  applies  the  principle  not  only  to  cases 
where  the  performance  of  the  contract  becomes  impossible  by  the 
cessation  of  existence  of  the  thing  which  is  the  subject-matter  of 
the  contract,  but  also  to  cases  where  the  event  which  renders  the 
contract  incapable  of  performance  is  the  cessation  or  non-existence 
of  an  express  condition  or  state  of  things,  going  to  the  root  of  the 
contract,  and  essential  to  its  performance.  It  is  said,  on  the  one 
side,  that  the  specified  thing,  state  of  things,  or  condition  the  con- 
tinued existence  of  which  is  necessary  for  the  fulfilment  of  the 
contract,  so  that  the  parties  entering  into  the  contract  must  have 
contemplated  the  continued  existence  of  that  thing,  condition,  or 
state  of  things  as  the  foundation  of  what  was  to  be  done  under 
the  contract,  is  limited  to  things  which  are  either  the  subject- 
matter  of  the  contract  or  a condition  or  state  of  things, 
present  or  anticipated,  which  is  expressly  mentioned  in  the  con- 
tract. But,  on  the  other  side,  it  is  said  that  the  condition  or  state 
of  things  need  not  be  expressly  specified,  but  that  it  is  sufficient 
if  that  condition  or  state  of  things  clearly  appears  by  extrinsic 
evidence  to  have  been  assumed  by  the  parties  to  be  the  founda- 
tion or  basis  of  the  contract,  and  the  event  which  causes  the  im- 
possibility is  of  such  a character  that  it  cannot  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  the  contracting  parties 
when  the  contract  was  made.  In  such  a case  the  contracting  par- 
ties will  not  be  held  bound  by  the  general  words  which,  though 
large  enough  to  include,  were  not  used  with  reference  to,  a possi- 
bility of  a particular  event  rendering  performance  of  the  contract 
impossible.  I do  not  think  that  the  principle  of  the  civil  law  as 
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introduced  into  the  English  law  is  limited  to  cases  in  which  the 
event  causing  the  impossibility  of  performance  is  the  destruction 
or  non-existence  of  some  thing  which  is  the  subject-matter  of  the 
contract  or  of  some  condition  or  state  of  things  expressly  specified 
as  a condition  of  it.  I think  that  you  first  have  to  ascertain,  not 
necessarily  from  the  terms  of  the  contract,  but,  if  required,  from 
necessary  inferences,  drawn  from  surrounding  circumstances  recog- 
nised by  both  contracting  parties,  what  is  the  substance  of  the  con- 
tract, and  then  to  ask  the  question  whether  that  substantial  con- 
tract needs  for  its  foundation  the  assumption  of  the  existence  of  a 
particular  state  of  things.  If  it  does,  this  will  limit  the  operation 
of  the  general  words,  and  in  such  case,  if  the  contract  becomes 
impossible  of  performance  by  reason,  of  the  non-existence  of  the 
state  of  things  assumed  by  both  contracting  parties  as  the  founda- 
tion of  the  contract,  there  will  be  no  breach  of  the  contract  thus 
limited." 

And  at  p.  754:  "It  is  not  essential  to  the  application  of  the 
principle  of  Taylor  v.  Caldwell , 3 B.  & S.  826,  that  the  direct  sub- 
ject of  the  contract  should  perish  or  fail  to  be  in  existence  at  the 
date  of  performance  of  the  contract.  It  is  sufficient  if  a state  of 
things  or  condition  expressed  in  the  contract  and  essential  to  its 
performance  perishes  or  fails  to  be  in  existence  at  that  time.  In 
the  present  case  the  condition  which  fails  and  prevents  the  achieve- 
ment of  that  which  was,  in  the  contemplation  of  both  parties,  the 
foundation  of  the  contract,  is  not  expressly  mentioned  either  as  a 
condition  of  the  contract  or  the  purpose  of  it;  but  I think  for  the 
reasons  which  I have  given  that  the  prinicple  of  Taylor  v.  Cald- 
well, 3 B.  & S.  826,  ought  to  be  applied." 

Applying  the  foregoing  prinicples  to  the  contract,  and  reading 
all  the  words  of  the  contract  in  the  light  of  the  circumstances 
surrounding  the  parties  at  the  time  the  contract  of  the  15th  Novem- 
ber was  entered  into,  I am  of  opinion,  notwithstanding  the  general 
words  of  para,  (a)  of  the  March  agreement,  that  the  obligation 
imposed  upon  the  defendants  to  supply  power  by  the  agreement 
of  the  15th  November  must  and  should  be  limited  to  an  obligation 
to  develop  and  distribute  power  from  the  sources  mentioned  in 
the  contract,  and  therefore  limited  by  the  water  supply  and  by 
the  restrictions  contained  in  the  Crown  lease,  and  that  the  foun- 
dation of  the  obligation  was  the  existence  of  sufficient  water,  and 
that  the  failure  of  water  supply  cannot  reasonably  be  said  to  have 
been  in  contemplation  of  the  parties,  and  that  the  general  terms 
of  the  obligation  were  not  used  as  being  applicable  to  a failure  of 
water  supply ; and  consequently  that,  if  the  interruption,  shortage, 
or  failure  of  power  was  not  the  result  of  negligence  or  failure  to 
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take  reasonable  care  and  precaution  to  preserve  and  store  the 
water  to  the  extent  permitted  and  authorised  by  the  Crown  leases  or 
Crown  grants,  or  to  make  reasonable  endeavours  to  seek  and  obtain 
further  storage  rights,  but  was  the  result  of  lack  of  rainfall  and 
water,  then  the  defendants  are  not  liable  for  the  failure  or  short- 
age of  power  caused  by  lack  of  rainfall  or  storage  rights,  for  the 
failure  of  the  rainfall  and  water  supply  from  those  causes  was  not 
an  event  which  was  in  contemplation  of  the  parties  when  the  con- 
tract was  made. 

The  trial  Judge  has  found  that  the  reduction  of  the  power 
generated  from  over  9,000  h.p  in  November  to  about  5,000  h.p.  in 
February  was  the  result  of  lack  of  rainfall  and  storage  rights,  and 
not  the  result  of  lack  of  care,  precaution,  or  endeavour.  For  these 
reasons,  I am  of  opinion  that  the  defendants  are  not  liable  for 
any  shortage  in  supply  resulting  from  the  power  generated  being 
reduced  to  5,000  h.p. 

That  brings  us  to  the  question,  how  much  power  were  the 
plaintiffs  entitled  to?  The  plaintiffs  contend  that  they  were 
entitled  to  all  the  power  that  the  consolidated  company  desired  to 
use  or  was  in  a position  to  use  on  all  the  properties  it  owned 
and  occupied,  that  is,  not  only  for  the  four  claims  acquired  from 
the  Hollinger  Mines  Limited,  but  also  to  operate  several  other 
mining  claims  acquired  from  the  Acme,  Millerton,  and  financial 
company : see  evidence,  pp.  39'  and  40. 

The  defendants  contend  that  the  plaintiffs  were  entitled  only 
to  such  power  as  the  plaintiffs  needed  to  use  on  the  properties  they 
acquired  from  the  Hollinger  Mines,  and  which  were  owned  and 
occupied  by  the  Hollinger  Mines  at  the  date  of  the  contract,  the 
15th  November,  1912.  I am  of  opinion  that  the  concluding  words 
of  para,  (a)  of  the  contract  and  condition  18  make  it  clear  that 
the  defendants7  obligation  in  that  contract  is  limited  to  supplying 
power  for  the  operation  of  the  properties  owned  and  occupied  by 
the  Mines  company  when  the  contract  was  made. 

The  evidence  was  not  directed  to  shewing  exactly  what  power 
was  needed  for  the  purpose  of  operating  the  mill,  plant,  and  works 
on  the  properties  originally  owned  by  the  Hollinger  Mines,  but 
some  evidence  on  the  point  is  to  be  found  at  pp.  237  to  241  of 
the  notes,  and  I think  the  effect  of  it  is  that,  roughly  speaking, 
the  amount  required  to  operate  the  mills,  plant,  and  works  on 
Hollinger  Mines  claims  was  about  one-third  of  the  total  require- 
ment of  the  consolidated  company;  and,  taking  into  consideration 
the  amount  of  power  used  immediately  before  and  immediately 
afterwards,  the  period  of  shortage,  as  the  same  is  found  by  the 
trial  Judge,  it  would  appear  that,  in  supplying  2,250  h.p.  during 
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the  shortage  period,  the  plaintiffs  had  during  that  period  supplied 
the  consolidated  company  with  all  the  power  that  they  needed  to 
operate  the  claims  formerly  owned  by  the  Hollinger  Mines. 

In  view  of  the  meagreness  of  the  evidence  on  the  point,  it  may 
be  that  the  division  of  the  power  between  the  properties  of  the 
plaintiffs  is  not  an  accurate  one,  and  that  there  was  in  fact  a failure 
to  supply  some  of  the  power  that  the  plaintiffs  were  entitled  to  as 
assignees  of  the  Hollinger  Mines  Limited.  Though  not  pleaded  or 
argued,  there  is  some  evidence  that,  at  the  date  of  the  consolidation, 
power  was  being  supplied  the  Acme  and  Millerton  companies  simply 
on  an  order  from  the  finance  company  (see  p.  156),  so  it  may  be 
that  at  the  date  of  consolidation  the  Acme  and  Millerton  companies 
had  contracts  which  on  the  consolidation  passed  to  the  plaintiffs, 
and  therefore  that  I may  be  wrong  in  thinking  that  the  plaintiffs 
were  not  entitled  to  more  power  than  the  right  they  acquired  in 
the  Hollinger  Mines  or  than  was  supplied. 

For  these  reasons,  I think  I should  deal  with  the  right,  if  any, 
of  the  defendants  when  the  shortage  of  power  occurred  to  dis- 
tribute power  on  a pro  rata  basis. 

When  the  defendants  took  over  the  power  plants,  and  entered 
into  the  contracts,  the  plaintiffs  were  fully  informed  in  reference 
to  the  contracts  the  defendants  had  entered  into  with  other  cus- 
tomers, and  knew  that  the  Crown  leases  required  the  lessees  to  use 
the  power  developed  thereunder  in  the  operation  of  machinery, 
or  for  some  other  commercial,  mechanical,  or  industrial  purpose, 
and  provided  that  if  the  said  “ power  or  any  part  thereof  shall  not 
be  required  for  such  purposes  by  the  lessee,  he  shall  furnish  to  any 
person,  company  or  corporation  requiring  the  same,  power  up  to 
the  amount  of  power  developed.”  The  Crown  leases  also  contain 
provisions  for  fixing  the  price  of  power  in  case  the  consumer  or 
proposed  consumer  and  lessee  are  unable  to  agree  upon  the  price 
and  for  a cancellation  or  for  failure  for  breach  of  the  terms  and 
conditions. 

These  facts  and  circumstances  lead  me  to  the  conclusion  that 
when,  by  reason  of  lack  of  rainfall  and  storage  rights,  the  water 
supply  in  the  river  fell  below  what  was  sufficient  to  generate  the 
power  the  two  plants  were  capable  of  generating,  then,  to  the  extent 
of  such  failure  of  water,  the  failure  of  power  was  caused  by  the 
failure  of  water — a condition  of  things  which  the  parties  contem- 
plated as  essential  to  the  complete  and  full  performance  of  the 
defendants’  obligation  ceased  to  exist  because,  in  the  circum- 
stances surrounding  them,  the  parties  did  contemplate  that  there 
was  and  would  continue  to  be  at  the  time  for  performance  sufficient 
water  in  the  river  to  operate  the  plants  referred  to  in  ’the  con- 
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tracts  to  capacity;  that  the  continued  existence  of  sufficient  water 
to  generate  more  power  than  would  enable  the  defendants  to  fulfil 
their  obligations  under  their  contracts  with  customers  and  their 
duty  and  obligation  to  the  Government  under  the  Crown  leases, 
was  the  foundation  on  which  was  based  the  defendants’  agreement 
and  obligation  to  supply  power  up  to  the  plaintiffs’  requirements, 
and  that  the  defendants’  obligation  to  supply  power  to  the  plain- 
tiffs should  be  limited  and  regulated  by  reference  to  the  capacity 
of  the  plants  and  by  reference  to  the  proportion  the  power  actually 
generated  during  the  period  of  shortage  bore  to  the  power  the 
plants  did  generate  under  a full  head  of  water,  and  by  reference  to 
the  needs  of  the  plaintiffs  as  compared  with  the  full  working 
capacity  of  the  defendants’  plant,  so  that  if,  when  the  defendants 
were  operating  to  capacity,  the  plaintiffs’  needs  were  only  one-half 
the  power  capacity,  their  rights  in  time  of  failure  of  water  were 
only  one-half  the  power  generated. 

That  such  meaning  and  effect  may,  in  the  circumstances,  be 
given  to  the  contract  is,  I think,  supported  by  the  principles  under- 
lying the  decision  of  Taylor  v.  Caldwell , 3 B.  & S.  826,  as  extended 
by  Krell  v.  Henry  (supra),  which  cases  seem  to  me  to  determine 
that  where,  from  the  circumstances  surrounding  the  parties,  it 
appears  that  the  parties  must  from  the  beginning  have  known  that 
the  contract  could  not  be  fulfilled  unless  when  the  time  for  fulfil- 
ment arrived  some  thing,  or  condition  of  things,  existed  so  that 
when  entering  into  the  contract  they  mast  have  contemplated  the 
existence  of  such  thing,  or  condition  of  things,  as  essential  for  per- 
formance and  as  the  foundation  of  what  was  agreed  to  be  done, 
then  even  if  the  thing,  or  condition  of  things,  which  the  parties  so 
contemplated  as  essential  to  its  performance,  be  not  mentioned  in 
the  contract,  yet  in  the  absence  of  any  express  or  implied  warrant 
that  the  thing,  or  condition  of  things,  shall  exist,  the  contract  is 
not  to  be  construed  as  a positive  contract,  but  it  is  to  be  interpreted 
as  being  subject  to  an  implied  condition  that  the  parties  shall  be 
excused  in  case,  without  neglect  or  default  of  the  contract,  the 
performance  becomes  impossible  by  reason  of  the  non-existence  at 
the  time  fixed  for  .performance  of  the  thing,  cr  condition  of  things, 
on  which  the  contract  is  based  and  founded. 

To  give  effect  to  the  plaintiffs’  contention  that  they  were  en- 
titled to  all  the  power  the  defendants  generated  to  the  exclusion 
of  other  customers  whose  contracts  the  plaintiffs  knew  had  been 
made  prior  to  their  contract,  would,  to  my  way  of  thinking,  be 
giving  a meaning  and  effect  to  the  contract  not  intended  by  any 
of  the  parties  to  it  at  the  time  it  was  made:  in  the  circumstances, 
and  on  the  reasoning  of  Lord  Wrenbury  in  Tennants  (Lancashire) 
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Limited  v.  C.  S.  Wilson  and  Co.  Limited , [1917]  A.C.  495,  at  p. 
52 6,  I am  of  opinion  that  in  giving  to  the  plaintiffs  a pro  rata 
share  of  the  power  generated,  the  defendants  fulfilled  their  obli- 
gations to  the  plaintiffs. 

That  brings  us  to  a consideration  of  the  questions,  have  the 
defendants  charged  and  received  from  the  plaintiffs  a higher  rate 
for  power  than  they  were  charging  the  Dome?  And,  if  so,  were 
they  entitled  under  the  contract  to  do  so? 

In  my  opinion,  the  provision  in  para.  3 of  the  contract  of  the 
15th  November,  that  the  rate  for  power  is  to  be  a flat  rate  of  $50 
per  h.p.  per  annum,  on  a three  minute  peak  load  per  month,  is 
inconsistent  with  and  superseded  by  clause  (c)  of  the  power  con- 
tract of  the  12th  March,  by  which  the  power  company  agreed  to 
give  the  consumer  the  benefit  of  any  reduced  rates. 

I also  agree  with  the  trial  Judge  that,  the  provisions  and  condi- 
tions for  supplying  power  in  the  Dome  contract  are  not  compar- 
able with  those  of  the  plaintiffs*  contract.  The  terms  and  condi- 
tions governing  the  supply,  measurement  of,  and  payment  for 
power  to  be  supplied,  as  stated  in  the  two  contracts,  are  very  dif- 
ferent. 

For  these  reasons,  I am  of  opinion  that  the  plaintiffs  have  not 
made  out  either  that  the  defendants  were  obliged  to  supply  the 
plaintiffs  with  power  at  the  same  rate  as  they  supplied  it  to  the 
Dome,  or  that  they  had  supplied  it  to  the  Dome  at  a less  rate. 

I would  dismiss  the  appeal  with  costs. 

Meeedith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. 

Appeal  allowed  (Ferguson,  J.A.,  dissenting). 
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Battle  Creek  Toasted  Corn  Flake  Co.  Ltd.  v.  Kellogg  April  15 • 
Toasted  Corn  Flake  Co.  1923. 

Battle  Creek  Toasted  Corn  Flake  Co.  Ltd.  y.  W.  K.  Kellogg  Sept-  24- 
Cereal  Co.  Inc.  and  W.  K.  Kellogg. 


Trade-marks  and  Trade-names — Agreement  of  Sale  of  Right  to  Manu- 
facture and  Sell  Cereal  Products  in  Canada  — Exclusive  Right  — 
Injunction — Estoppel  — Goodwill — Specific  Products  with  Names 
Attached — Other  Cereal  Products — Passing  off — Damages. 

Where  the  owner  of  a trade-mark  or  trade-name  has  established  a trade 
in  several  countries  he  may  assign  his  business  in  each  country, 
and  where  he  assigns  his  exclusive  right  to  manufacture  and  trade 
in  a certain  territory  or  country  he  thereby  establishes  his  business 
in  that  country,  and  may  with  such  an  assignment  transfer  his 
right  to  use  the  mark  or  name  in  that  country.  In  the  case  of  the 
sale  of  a goodwill  freedom  of  contract  is  allowed  to  a greater  extent 
than  in  other  cases. 

The  plaintiffs  were  declared  entitled,  under  a certain  agreement  of 
sale,  to  the  exclusive  right  to  the  use  in  Canada  of  the  marks  or 
names  “ Kellogg  ” and  “ Sanitas,”  and  the  exclusive  right  to  manu- 
facture and  sell  in  Canada  corn  flakes  manufactured  according  to 
the  inventions,  formulae,  and  recipes  of  Dr.  Kellogg;  and  the  defen  1- 
ants  were  enjoined  from  infringing  the  plaintiffs’  rights  in  these 
respects. 

The  defendants,  if  not  bound  in  law  by  the  sale-agreement,  in  which 
they  did  not  join  as  covenantors,  were  estopped  from  asserting  any 
right  to  compete  with  the  plaintiffs  in  Canada. 

The  defendants  were  not  enjoined  from  selling  other  cereal  foods  in 
competition  with  corn  flakes  or  from  using  in  the  sale  of  other  cereal 
foods  the  names  or  marks  already  mentioned. 

The  plaintiffs  were  entitled  to  damages,  to  be  assessed  upon  a refer- 
ence; the  defendants  having  passed  off  and  endeavoured  to  pass  off 
their  corn  flakes  as  corn  flakes  of  the  plaintiffs’  manufacture. 

Actions  for  injunctions  and  other  relief  in  respect  of  the  sale 
of  goods — cereals  known  as  “ corn  flakes.” 

The  two  actions  were  tried  together  by  Middleton,  J.,  without 
a jury,  in  London  and  Toronto. 

Sir  George  Gibbons,  K.C.,  W.  N.  Tilley , K.€.,  H.  S.  White , 
K.C.,  and  G.  S.  Gibbons,  for  the  plaintiffs. 

7.  F.  Hellmuth,  K.C.,  and  T.  G.  Meredith , K.C.,  for  the  de- 
fendants. 

April  15,  1922.  Middleton,  J. : — The  writ  in  the  first  of 
these  actions  was  issued  on  the  25th  June,  1914;  the  writ  in  the 
second  action  on  the  30th  June,  1919.  The  first  action  came  to 
trial  at  London  on  the  18th,  19th,  and  20th  June,  1917,  when  the 
hearing  was  adjourned  to  be  resumed  at  an  early  date  if  a settle- 
ment was  not  arrived  at.  Apparently  nothing  was  done  to  end 
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Middleton,  J.  the  litigation,  and  further  things  came  to  pass  which  precipitated 
1Q22  the  bringing  of  the  second  action  in  1919. 

It  was  ordered  that  the  actions  should  be  tried  together,  and 

c4eekE  the  trial  was  resumed  in  Toronto  on  the  25th,  26th,  27th,  and 
Toasted  28th  May,  1920,  when  a further  adjournment  was  made  in  the 
CO.  Ltd.  hope  and  expectation  that  a settlement  would  result;  but,  this 
Kellogg  no^  having  keen  accomplished,  the  trial  was  proceeded  with  on 
Toasted  the  4th  and  5th  January,  1921,  and  again  on  the  18th  March, 
Cornflake  192 1,  when  the  evidence  was  closed  and  argument  proceeded  on 
that  and  the  following  day,  counsel  on  both  sides  desiring  to  sup- 
plement the  oral  argument  by  written  argument. 

Written  argument  for  the  plaintiffs  was  handed  in  several 
months  thereafter,  and  for  the  defendants  on  the  8th  April,  1922. 
The  result  is  most  unsatisfactory  from  the  standpoint  of  the  unfor- 
tunate trial  Judge.  The  evidence  has  bteen  extended  and  handed 
in ; it  covers  1,432  pages,  in  addition  to  commission  evidence. 

During  the  course  of  the  trial  over  this  scattered  period  there 
were  416  exhibits  put  in.  Two  of  the  counsel  engaged  in  the  case 
have  died.  There  has  not  been  much  continuity  in  the  way  the 
case  has  been  presented,  and  it  is  impossible,  under  the  circum- 
stances, for  me  to  deal  with  the  case  in  a satisfactory  way. 

In  litigation  between  factions  of  the  Kellogg  family  in  Michi- 
gan, the  Supreme  Court  of  that  State  wailingly  laments: — 

“ We  have  spent  weeks  in  the  examination  of  the  immense 
record,  the  numerous  exhibits,  and  the  lengthy  briefs  in  this  case. 
It  will  be  idle  to  attempt  to  set  out  in  this  opinion  even  an  abstract 
of  the  pleadings  or  evidence  within  any  reasonable  limit.” 

If  that  was  the  case  there,  the  situation  here  is  infinitely  worse, 
for  the  Michigan  record  is  quietly  put  in  here  as  one  of  the  416 
exhibits. 

In  this  respect  the  case  reminds  me  of  a trial  in  Curia  Regis 
between  Alexander  Walter  and  . Gilbert  de  Ballioll,  about  the  year 
1154  (of  which  the  record  is  transcribed  in  Bigelow’s  Placita, 
p.  175),  which  was  so  long  drawn  out  that  it  shocked  the  con- 
science of  the  Court  to  such  an  extent  that  in  the  formal  record 
there  are  written  words  which,  being  translated,  read  somewhat  as 
follows:  “Now,  therefore,  since  there  was  no  longer  opportunity 
for  excuses  or  delay,  both  parties  appeared  before  the  Lord  King, 
sitting  in  the  seat  of  judgment.” 

The  case  is  undoubtedly  one  of  importance  to  the  parties,  and 
involving  matters  of  difficulty,  but  the  impression  that  the  evidence 
made  upon  me  compels  me  to  think  that  some  of  the  matters 
elaborately  discussed  do  not  really  arise. 

John  Harvey  Kellogg,  a medical  man  of  high  rephte,  estab- 
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lished  the  well-known  Battle  Creek  Sanitarium,  mainly  for  the 
purpose  of  rendering  aid  to  dyspeptics.  He  invented  and  used 
certain  foods  in  the  course  of  the  treatment  of  the  inmates  of  this 
sanitarium,  and  these  foods  became  widely  known  and  much  in 
demand  by  dyspeptics  throughout  the  United  States. 

Dr.  Kellogg  realised  that  money  might  be  made  of  the  mar- 
keting of  these  foods,  but  thought  it  infra  dig . to  take  personal 
charge  of  this  mercantile  business.  His  brother,  W.  K.  Kellogg, 
was  interested  with  him  in  his  general  business  projects,  and  it 
was  arranged  that  the  commercial  end  of  the  undertaking  should 
be  carried  on  by  the  brother,  so  that  professional  discipline  might 
not  reach  the  doctor,  but  the  profits  of  the  entire  undertaking 
were  distributed  75  per  cent,  to  the  doctor  and  25  per  cent,  to 
the  visible  incarnation  of  what  was  really  the  doctor’s  business. 

It  would  never  have  done  to  dissociate  the  food  business  from 
the  magic  name  of  “ Kellogg,”  so  the  food  was  manufactured  and 
sold  with  “ Kellogg”  at  the  mast-head  and  “ Battle  Creek  Sani- 
tarium ” at  the  stern.  \ 

After  a considerable  period  of  incubation,  not  productive  of 
any  very  wonderful  results,  a new  chapter  was  opened  up  in  1906, 
when  Dr.  Kellogg  executed  what  has  been  called  “ the  Bolin 
option,”  to  W.  K.  Kellogg  and  an  associate  named  Bolin.  Under 
this  option,  the  right  to  exploit  the  United  States  market  was 
transferred,  Dr.  Kellogg  still  retaining  the  controlling  interest  in 
everything,  and  his  brother  a very  substantial  share.  Between 
them  they  had  substantially  the  whole  thing.  The  American  or- 
ganisations were  divided  and  subdivided  and  passed  through  a 
series  of  complicated  transformations,  but  all  in  substance  were 
only  an  alter  ego  for  the  doctor  a§  principal  and  Will  K.  Kellogg 
as  his  right-hand. 

The  doctor  retained  for  himself  the  world  minus  the  United 
States. 

The  situation  of  Canada  as  a possible  field  for  exploitation 
had  next  to  be  considered.  Corn  flakes  upon  their  merits  would 
be  nothing.  Extensive  and  skilful  advertising  might  make  them 
a thing  of  value.  It  was  contemplated  that  there  should  be  a 
marvellous  campaign  of  advertising  in  American  magazines. 
These  magazines  circulate  largely  in  Canada.  It  was  proposed 
that  Mr.  Robinson  and  Dr.  Rhoorne,  who  had  some  knowledge 
of  the  Battle  Creek  business,  should  organise  a scheme  for  the 
handling  of  this  project  in  Canada.  In  all  this.  Will  K.  Kellogg 
was  an  active  and  moving  party.  The  result  was  a proposition 
to  Dr.  Rhoorne,  bearing  date  the  24th  November,  1906,  sent  by 
W.  K.  Kellogg;  followed  by  a letter  from  him  on  the  following 
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day.  In  consideration  of  $75,000,  Dr.  Rhoome  and  his  associates 
were  to  have  the  right  to  manufacture  and  sell  Sanitas  Toasted 
Corn  Flakes  and  any  cereal  food  that  they  (i.e.,  the  Battle  Creek 
Company)  might  bring  out  which  would  come  into  competition 
with  corn  flakes  in  Canada.  These  Battle  Creek  companies  were 
not  to  manufacture  or  sell  in  Canada,  at  any  time  in  the  future, 
a cereal  product  which  would  come  into  competition  with  Sanitas 
Toasted  Com  Flakes. 

The  secrets  of  manufacture  were  to  be  divulged;  necessary 
machinery  and  material  were  to  be  furnished. 

The  Canadian  people  had  obtained  a charter,  and  were  carry- 
ing on  business  under  the  name  of  the  Battle  Creek  Health  Food 
Company  Limited.  The  charter  was  issued  by  the  Province  of 
Ontario  on  the  8th  March,  1905,  with  the  full  approval  of  the 
Kelloggs  to  the  use  and  adoption  of  that  name. 

On  the  10th  December,  1906,  an  agreement,  which  is  neces- 
sarily the  foundation  of  this  action,  was  executed  between  Sanitas 
Nut  Food  Company  Limited  and  Dr.  Kellogg,  of  the  one  part, 
and  the  Battle  Creek  Health  Food  Company,  of  the  second  part. 
This  company  was  then  carrying  on  its  business  at  the  city  of 
London,  Ontario.  The  consideration,  $75,000,  was  stipulated  for. 
The  parties  of  the  first  part,  claiming  to  be  the  absolute  owners 
of  and  to  have  the  exclusive  right  to  the  trade-marks,  trade-names, 
secret  formulae,  and  recipes  for  the  manufacture  and  sale  of  the 
cereal  food  known  as  Sanitas  Toasted  Corn  Flakes,  purported  to 
sell  to  the  company  these  trade-marks,  trade-names,  secret  for- 
mulae, and  recipes,  and  the  sole  and  absolute  and  exclusive  right 
to  manufacture  and  sell  the  product  in  the  Dominion  of  Canada. 

In  all  this  there  was,  in  the  beginning,  absolute  honesty  and 
good  faith  on  the  part  of  all  concerned.  The  business  in  Ontario 
was  established  and  received  the  kindliest  aid  and  sympathy  from 
the  parent  company  and  all  associated  with  it.  This  was  not 
entirely  disinterested,  for  the  purchase-price  was  payable  in  instal- 
ments, and,  unless  success  had  been  attained,  the  price  would  not 
have  been  forthcoming.  There  was  no  thought  or  idea  of  de- 
frauding or  misleading  the  public.  The  Canadian  concern  was 
treated  as  the  legitimate  offspring  of  the  American.  Although 
the  goods  were  put  up  and  marketed  in  cartons,  substantially 
identical  with  the  American,  these  cartons,  save  in  the  case  of 
some  few  sent  by  the  American  company,  indicated  the  place  of 
origin  as  London,  Ontario,  and  indicated  the  Canadian  company 
as  the  manufacturer  and  the  vendor.  The  goods  manufactured 
were  manufactured  on  the  original  formulae  and  their  improve- 
ments. They  were  identical  with  the  American  goods.  The  desire 
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of  the  American  company  was  that  the  goods  should  be,  as  they 
were,  identical  in  all  respects,  so  as  to  maintain  the  same  high 
standard  of  manufacturing  excellence. 

The  advertisements  published  in  the  American  magazines, 
circulated,  as  I have  said,  very  largely  in  Canada,  had  imprinted 
upon  them  the  statement  “ Canadian  trade  supplied  by'  Battle 
Creek  Toasted  Corn  Flake  Company,  London,  Ontario.” 

“ Sanitas  ” was  found  to  be  a word  of  ill-omen  and  induced 
only  the  dyspeptic  to  eat  the  food.  So  “Kellogg”  became  the 
emphasised  trade-name  and  the  advertisements  were  framed  to 
induce  the  healthy  to  partake.  This  was  a legitimate  develop- 
ment, and  the  'Canadian  company  was  permitted  to  share  in  it. 

Everything  w~ent  well  for  a considerable  period  of  time,  but 
ultimately  there  was  a radical  change  and  a quarrel  between  Dr. 
Kellogg  and  his  brother,  resulting  in  bitter  and  long  drawn  out 
litigation  in  Michigan.  The  result  of  that  litigation  is  that  Dr. 
Kellogg  is  held  to  have  defeated  himself  by  his  arrangements  with 
his  brother.  Having  allowed  the  brother’s  name  to  be  put  forward 
as  the  “Kellogg,”  throughout  the  United  States,  he  has  lost  his 
own  rights.  He  refused  to  commercialise  himself,  and  must  take 
the  consequences. 

There  followed  an  entire  change  in  the  attitude  of  the  Ameri- 
can concern  towards  the  Canadian.  The  price  had  been  paid. 
The  Canadian  field  looked  valuable.  Even  when  the  reference  to 
the  Canadian  company  was  eliminated  from  the  American  adver- 
tisement, the  Canadian  company  was  reaping  advantage  from  the 
continued  publication  in  magazines,  circulating  in  Canada,  and 
above  all  a new  king  had  r risen  who  knew  not  Joseph.  The  son 
of  W.  K.  Kellogg  had  come  to  the  forefront  in  the  control  and 
management  of  his  father’s  affairs,  and  the  division,  75  per  cent, 
to  the  uncle  and  25  per  cent,  to  the  father,  was  not  palatable.  This 
young  man  (as  soulless  as  any  corporation)  cast  jealous  eyes  on 
the  Canadian  market,  and  I think  that  his  attitude  is  the  origin 
of  the  trouble  leading  up  to  this  litigation.  He  and  his  father 
are  ready  to  ignore  the  fact  that  the  father  received  the  25  per 
cent,  of  the  price  paid  by  the  Canadian  company,  and  seek  to 
render  inoperative  the  grant  to  it  in  a way  that  is  not  only  quite 
unworthy,  but  bordering  upon  dishonesty.  They  have  stood  by 
and  suffered  the  company  here  to  establish  a business  using  and 
adopting  the  ever  changing  cartons  following  the  American  lead, 
adopting  changes  in  the  trade-name  and  in  the  mode  of  manu- 
facture, and  now  seek  to  destroy  all  this  by  coming  into  active 
competition  with  them  in  the  market. 

At  the  time  the  first  of  these  suits  was  instituted,  the  goods 
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Middleton,  J.  were  marketed  by  the  defendants  in  Canada  in  cartons  quite  dis- 
similar  from  those  used  by  both  plaintiffs  and  defendants  up  to 

that  time.  When  the  second  suit  was  instituted,  the  cartons  used 

were  practically  indistinguishable,  from  the  trade  standpoint,  from 
Toasted  those  used  by  the  plaintiffs. 

Co.  Ltd.  The  answer  to  this  action  is  in  the  first  place  an  attempt  to 
Kellogg  s^ew  that  the  defendants  did  not  acquire  the  right  they  thought 
Toasted  they  acquired,  owing  to  defective  title  on  the  part  of  their  gran- 
C0RNCoLAKE  t°rs,  and  also  to  shew  that  the  right  was  merely  to  market  goods 
in  the  name  “ Sanitas  Toasted  Corn  Flakes.” 

I think  this  is  effectively  answered  by  the  evidence  establishing* 
acquiescence  on  the  part  of  the  defendants  in  all  that  was  done 
by  the  plaintiffs. 

It  is  then  argued  that  the  plaintiffs  have  no  right  because  the 
whole  transaction  was  such  a fraud  upon  the  public  that  the  plain- 
tiffs cannot  invoke  the  equitable  jurisdiction  of  the  Court.  I have 
little  sympathy  with  those  zealous  guardians  of  public  morals  who 
pocket  the  consideration  and  seek  to  render  the  transaction  nuga- 
tory to  their  own  profit,  but  in  this  case,  as  already  indicated, 
I think  the  principle  relied  upon  has  no  application.  The  trans- 
action here  is  no  more  fraudulent  than  the  manufacture  of  Ford 
motor  cars  at  Ford  City  in  Canada  by  the  Canadian  company, 
every  one  knowing  that  these  are  manufactured  by  a branch  com- 
pany, the  parent  company  being  in  Detroit. 

The  contention  made  is  too  wide  and  quite  unwarranted  by  the 
cases.  This  being  my  opinion  of  the  case  upon  the  merits,  I think 
it  better  not  to  follow  the  example  of  the  parties  and  hold  the 
case  for  a long  period  for  the  purpose  of  preparing  elaborate  rea- 
sons, but  to  start  the  case  upon  its  career,  with  these  findings  of 
fact  and  my  opinion  as  to  the  legal  questions  involved.  They  can 
be,  if  necessary,  more  elaborately  discussed  upon  appeal. 

I have  treated  the  case  as  though  the  product  was  one  of  real 
commercial  value.  My  analysis  of  it  would  be  that  it  is  49  per 
cent,  advertising,  49  per  cent,  profit,  1 per  cent,  carton,  1 per  cent, 
flavouring,  and  the  food  value  is  “a  trace  merely.” 

The  original  idea  of  Dr.  Kellogg  resulted  in  a rather  unpala- 
table product.  Young  Mr.  Kellogg  improved  upon  his  uncle’s 
idea  by  adding  sugar  and  salt,  and  an  attractive  flavouring.  He 
spent  some  months  in  a Chicago  brewery  to  devise  a flavouring 
which  would  prove  peculiarly  acceptable  to  the  public,  and  it  is 
significant  that  the  attempt  to  flood  the  Canadian  market  with 
this  product  coincides  in  point  of  time  fairly  well  with  the  passage 
of  the  Ontario  Temperance  Act.  All  these  changes  and  improve- 
ments, if  improvements  they  are,  still  leave  the  product  a cereal 
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product  which  will  come  into  competition  with  Sanitas  Toasted 
Corn  Flakes,  and  in  fact  the  present  product  is  the  same  thing 
modified  to  meet  the  fastidious  public  taste. 

In  the  very  elaborate  arguments  presented  on  behalf  of  the 
defendants,  the  situation  is  likened  to  a locomotive  of  which  the 
fuel  is  advertising.  To  this  motive  power  are  hitched  “ trailers  ” 
which  could  not  travel  alone.  It  is  suggested  that  the  plaintiffs, 
without  authority,  seek  to  hitch  their  puny  trailer  to  this  train. 
The  figure  is  not  inapt.  The  plaintiffs,  in  my  view,  have  paid  for 
the  privilege,  and  the  defence  set  up  is  really  that  they  are  not 
entitled  to  do  so  because  the  locomotive  has  a new  coat  of  paint. 


Middleton,  J. 

1922. 

Battle 
Greek 
Toasted 
Corn  Flake 
Go.  Ltd. 
v. 

Kellogg 
Toasted 
Gorn  Flake 
Co. 


By  the  judgments  as  drawn  up,  settled,  and  entered  in  this 
action,  in  accordance  with  the  above,  it  was  ordered  and  adjudged 
as  follows: — 

(1)  That  the  defendants,,  their  servants  and  agents,  be  and  they 
are  hereby  perpetually  restrained  from  advertising  for  sale  or  selling 
in  the  Province  of  Ontario  toasted  corn  flakes  in  cartons  or  boxes 
similar  in  form,  lettering,  and  colouring  to  cartons  or  boxes  used 
by  the  plaintiffs  in  the  sale  by  the  plaintiffs  of  toasted  corn  flakes. 

(2)  That  the  defendants  are  entitled  to  recover  against  the 
defendants  damages  which  the  plaintiffs  have  sustained  by  reason 
of  the  sale  by  the  defendants,  in  the  Dominion  of  Canada,  of 
toasted  corn  flakes  in  wrappers,  cartons,  or  boxes  similar  in  form, 
lettering,  and  colouring  to  the  cartons  or  boxes  used  by  the  plain- 
tiffs in  the  sale  of  toasted  corn  flakes. 

(3)  That  it  be  referred  to  the  Master  to  take  an  account  of 
the  damages  suffered  by  the  plaintiffs  by  reason  of  the  sale  in  the 
Dominion  of  Canada  by  the  defendants  of  toasted  corn  flakes  in 
cartons  or  boxes  similar  in  form,  lettering,  or  colouring  to  the 
cartons  or  boxes  used  by  the  plaintiffs  for  the  sale  of  their  toasted 
corn  flakes  in  competition  with  the  toasted  corn  flakes  manufac- 
tured and  sold  b^  the  plaintiffs,  but  such  reference  is  not  to  be 
proceeded  with  without  further  leave  by  this  Court. 

(4)  That  the  defendants  do  pay  to  the  plaintiffs  the  amount  of 
the  damages  which  shall  be  found  due  to  the  plaintiffs  forthwith 
after  the  confirmation  of  the  Master’s  report. 

(5)  That  the  defendants  do  pay  to  the  plaintiffs  their  costs, 
of  this  action,  including  all  costs  reserved  to  be  disposed  of  by 
the  Judge  presiding  at  the  trial  of  this  action,  forthwith  after 
taxation  thereof. 

(6)  That  the  costs  of  the  reference  hereinbefore  directed  be 
reserved  to  be  disposed  of  by  the  Judge  hearing  the  application  for 
leave  to  proceed  with  the  said  reference. 
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App.  Div.  The  defendants  appealed  from  the  judgment  of  Middleton,  J., 
1923  and  the  plaintiffs  cross-appealed. 

February  9,  19,  20,  21,  22,  23,  27,  and  28,  and  March  1 and  2, 
Cornflake  1923.  The  appeal  and  cross-appeal  were  heard  by  Meredith, 
Oo.  Ltd.  C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Kellogg  F-  Hellmuth,  K.C.,  for  the  defendants,  argued  that  the 

Toasted  learned  trial  Judge  had  erred  in  holding  that  the  defendants  were 
q0>  ‘ bound  by  the  covenant  contained  in  the  agreement  of  purchase 
and  sale  under  which  the  plaintiffs  acquired  from  Dr.  J.  H.  Kellogg 
and  the  Sanitas  Nut  Food  Company  Inc.,  of  Battle  Creek,  Mich., 
the  exclusive  right  to  manufacture  and  sell  in  'Canada  toasted  corn 
flakes  prepared  according  to  an  invention  of  Dr.  J.  H.  Kellogg, 
and  under  his  secret  recipes  and  formulae:  British  Reinforced 
Concrete  Engineering  Co.  Ltd.  v.  Sclyelff , [1921]  2 Ch.  563; 
Attwood  v.  Lamont , [1920]  3 K.B.  571;  Humble  v.  Hunter 
(1848),  12  Q.B.  310;  Formby  Brothers  v.  Formby  (1910),  102 
L.T.R.  116;  Drughorn  Ltd.  v.  Rederikliebolaget  Trans-Atlantic , 
[1919]  A.C.  203;  Henry  Leetham  & Sons  Ltd.  v.  Johnstone-White , 
[1907]  1 Ch.  322.  Even  if  the  vendors  under  the  agreement  for 
sale  referred  to  were  contracting  not  only  on  their  own  behalf, 
but  as  representing  others,  the  plaintiffs  would  have  to  sue  the 
vendors  themselves.  The  assignment  of  the  trade-mark  “ Sanitas  ” 
was  bad,  because  there  was  no  business  in  Canada  to  which  it 
could  attach.  Therefore  the  transfer  of  the  trade-mark  relied 
upon  by  the  plaintiffs  was  an  assignment  of  the  name  or  mark 
in  gross,  which  could  not  be  done.  Such  a transfer  was  illegal 
as  being  contrary  to  public  policy,  because  the  effect  of  it  must 
be  to  allow  the  assignee  to  pass  off  his  goods  as  goods  manufac- 
tured by  the  assignor : Leather  Cloth  Co.  Ltd.  v.  American  Leather 
Cloth  Co.  Ltd.  (1863-5),  1 H.  & M.  271,  4 DeG.  J.  &.  S.  137,  11 
H.L.C.  523;  Boord  and  Son  ( Incorporated ) v.  Bagots  Hutton  and 
Co.  Ltd.,  [1946  [ 2 A.C.  382;  Goodwin  v.  Inory  Soap  Co.  and 
Proctor  and  Gamble  Co.  (1900),  17  R.P.C.  689;  W.  H.  Dorman 
and  Co.  Ltd.  v.  Henry  Meadows  Ltd.,  [1922]  2 Ch.  332.  The 
contract  in  question  was  illegal  and  void  because  by  it  the  vendors 
agreed  that  they  would  not  trade  in  Canada.  This  agreement 
was  in  restraint  of  trade,  and  could  only  be  enforced  if  made  on 
the  sale  of  a business  and  reasonably  necessary  for  the  pro- 
tection of  the  business  sold.  Even  if  the  vendors  had  a business 
in  'Canada  which  was  sold  with  the  trade-mark  or  trade-name, 
yet  the  plaintiffs,  by  importing  and  selling  some  of  the  defend- 
ants’ goods,  which  was  a fraud  and  a deception  on  the  public,  lost 
their  right  to  the  trade-mark  or  name : In  re  Wood's  Trude-MarJc 
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(1886),  32  Ch.  D.  247.  As  to  the  name  “ Kellogg,”  there  had 
never  been  any  right  assigned  to  the  plaintiffs  or  any  license 
given  them  to  use  this  name.  The  plaintiffs  had  merely  adopted 
it,  relying  on  rights  obtained  from  Dr.  J.  H.  Kellogg;  and,  as  he 
had  been  restrained  in  the  United  States  from  using  the  trade- 
mark “Kellogg,”  his  assignees  could  have  no  higher  rights  than 
he  had,  and  consequently  were  debarred  from  using  it : Duryea  v. 
Kaufman  (1910),  21  O.L.R.  161. 

W.  N.  Tilley , K.C.,  and  H.  S.  White , K.C.,  for  the  plaintiffs, 
contended  that  the  defendants  were  “ interests  represented  ” by 
the  vendors  in  the  agreement  for  sale  to  the  plaintiffs,  and  conse- 
quently were  bound  by  the  covenant  that  neither  they  nor  the 
interests  they  represented  would  manufacture  or  sell  in  Canada 
any  cereal  product  which  would  compete  with  Sanitas  corn-flakes. 
If  not  so  bound  by  the  covenant,  then  they  were  estopped  by  their 
conduct  from  asserting  that  the  plaintiffs  had  not  acquired  an 
exclusive  right  so  to  manufacture  and  sell,  or  that  they  had  not 
acquired  the  exclusive  right  to  use  in  Canada  the  trade-name  or 
mark  “Sanitas:”  Ewart  on  Estoppel,  p.  87  et  seq.j  Bowstead  on 
Agency, ' 5th  ed.,  p.  284.  As  to  the  necessity  of  a business  in 
Canada  to  which  the  trade-name  or  mark  might  attach,  counsel 
argued  that  the  plaintiffs  were  the  successors  to  the  Canadian 
business  of  the  vendors,  and  the  name  therefore  attached  to  this 
business:  In  re  Berna  Commercial  Motors  Ltd.  (1915),  32  R.P.C. 
113;  Registrar  of  Trade-Marks  v.  W.  & G.  DuCros  Ltd.,  [1913] 
A.C.  624;  Standard  Ideal  Co.  v.  Standard  Sanitary  Manufacturing 
Co.,  [1911]  A.C.  78;  In  re  Magnolia  Metal  Co/s  Trade-Marks, 
[1897]  2 Ch.  371;  In  re  Linotype  Co.  Ltd.  (1900),  17  R.P.C.  380. 
The  transfer  by  the  vendors  to  the  plaintiffs  of  the  exclusive  right 
was  reasonably  necessary  for  the  protection  of  the  business  sold, 
and  consequently  was  not  an  undue  restraint  of  trade,  nor  against 
public  policy.  There  was  no  deception  of  the  public  by  the  little 
use  which  in  time  of  stress  the  plaintiffs  made  of  some  of  the  de- 
fendants’ goods.  As  to  the  name  “Kellogg,”  the  plaintiffs  were 
the  first  to  adopt  it  in  Canada,  and,  in  any  event,  the  defendants 
licensed  the  plaintiffs  to  use  it  in  Canada:  In  re  Linotype  Co., 
supra.  Counsel  by  way  of  cross-appeal  asked  that  the  injunctions 
be  widened  so  as  to  prohibit  the  defendants  from  selling  in  On- 
tario any  flaked  cereal  product  cooked  and  ready  to  eat  which 
might  compete  with  the  plaintiffs’  corn-flakes. 

Hellmuth,  K.C.,  in  reply,  stressed  the  point  that  the  injunc- 
tions should  be  in  no  way  widened;  rather  they  should  be  dis- 
solved. 
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September  24.  Ferguson,  J.A. : — Appeal  by  the  defendants 
and  cross-appeal  by  the  plaintiffs  from  judgments  dated  the  15th 
April,  1922,  pronounced  by  (Middleton,  J.,  in  two  actions  brought 
by  the  Battle  Creek  Toasted  Corn  Flake  Company  Limited,  a Can- 
adian corporation,  having  its  head  office  and  factories  in  London, 


Battue 
Creek 
Toasted 

C°Co.  Ltd.KE  Ontario,  against  the  Kellogg  Toasted  Corn  Flake  Company,  a 
corporation  having  its  head  office  in  Battle  Creek,  Mich.,  U.S.A., 


Co. 

Ferguson, 

J.A. 


Kellogg 

Toasted  the  W.  K.  Kellogg  Cereal  Company  Inc.,  also  of  Battle  Creek, 
CoEI^LAKE  Mich.,  and  W.  K.  Kellogg. 

Since  October,  1908,  the  plaintiffs  have  manufactured 
and  sold  in  Canada,  under  the  name  “ Kellogg’s  Toasted  Dorn 
Flakes 99  and  the  trade-mark  “ Sanitas,”  a food  made  from  corn, 
toasted,  flaked,  and  flavoured  by  machinery,  secret  recipes  and 
formulae,  invented  by  Dr.  John  H.  Kellogg,  for  many  years  head 
of  the  widely-known  Battle  Creek  Sanitarium.  Since  May,  1907, 
the  defendants  the  Kellogg  Toasted  Corn  Flake  Company  have 
manufactured  and  sold  the  same  food  in  the  United  (States,  and 
have  marketed  it  under  the  same  name  and  trade-mark  as  have 
been  used  by  the  plaintiffs  in  Canada.  In  marketing  the  corn 
flakes  in  the  United  States,  the  defendants  used  cartons  and  boxes 
on  which  they  feature  the  words  “ Kellogg,”  “ Sanitas,”  and  the 
fact  that  the  food  originated  in  the  Battle  Creek  Sanitarium. 

In  marketing  the  food  in  Canada,  the  plaintiffs  have  used 
similar  cartons  and  advertising  matter.  The  cartons,  boxes,  and 
^advertising  of  the  plaintiffs  shew  that  the  goods  sold  by  them  are 
manufactured  by  them  in  London,  Ontario,  while  the  boxes,  car- 
tons, and  advertising  matter  of  the  defendants  make  clear  the  fact 
that  the  goods  offered  for  sale  by  them  are  manufactured  by  them 
in  Battle  Creek,  Mich.  The  defendants  the  cereal  company  are 
the  selling  agents  of  the  Kellogg  Toasted  Corn  Flake  Company, 
and  the  defendant  W.  K.  Kellogg  is  president  and  the  largest  share- 
holder in  the  defendant  corporations. 

The  first  action  was  commenced  by  writ  of  summons,  dated 
the  25th  June,  1914;  the  second,  by  writ  dated  the  30th  June, 
1919.  Though  not  consolidated,  the  two  actions  were  tried  to- 
gether. The  trial  spread  over  a long  period  of  time,  and  was 
concluded  on  the  19th  June,  1921.  Judgments  were  pronounced 
in  both  actions  on  the  15th  April,  1922.  In  the  first  action  the 
plaintiffs  claimed  that  the  defendants  were  bound  by  the  terms, 
covenants,  and  representations  contained  in  an  agreement  of  pur- 
chase and  sale  ( exhibit  5 ) under  which  the  plaintiffs  acquired  from 
Dr.  J.  H.  Kellogg  and  the  Sanitas  Nut  Food  Company  Inc.,  of 
Battle  Creek,  Mich.,  the  exclusive  right  to  manufacture  and  sell  in 
Canada  toasted  corn  flakes  prepared  by  and  according  tu  an  in- 
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vention  of  Dr.  J.  H.  Kellogg,  and  under  his  secret  recipes  and 
formulae,  and  that  the  defendants,  in  breach  of  that  agreement 
and  contrary  to  the  plaintiffs*  exclusive  rights  acquired  under  it, 
and  by  creating  a market  for  the  goods  in  Canada  under  the  names 
“ Kellogg  **  and  “ Sanitas,**  are  wrongfully  invading  the  Can- 
adian market  by  selling  and  offering  for  sale  toasted  corn  flakes 
manufactured  under  the  recipes  and  formulas  of  Dr.  J.  H.  Kellogg, 
and  are  competing  with  the  plaintiffs  in  the  sale  of  corn  flakes  in 
Canada. 

In  the  second  action,  the  plaintiffs  claimed  that  the  defendants 
were  passing  off  or  endeavouring  to  pass  off  their  goods  as  the 
goods  of  the  plaintiffs,  by  using  their  trade-names,  trade-marks, 
and  similar  cartons,  and  by  the  reply  they  also  claimed  under  the 
agreement  of  purchase  (exhibit  5),  pleaded  in  the  first  action. 

The  formal  judgments  do  not  declare  the  rights  of  the  parties, 
but  restrain  the  defendants  from  selling  in  Ontario  corn  flakes  in 
competition  with  the  corn  flakes  manufactured  and  sold  by  the 
plaintiffs,  and  from  advertising  for  sale  or  selling  in  Ontario 
toasted  corn  flakes  in  cartons  or  boxes  similar  in  form,  letter,  or 
colouring  to  cartons  or  boxes  used  by  the  plaintiffs  in  the  sale  of 
the  plaintiffs* 'toasted  corn  flakes.  The  defendants  appeal  against 
the  judgments  and  ask  that  both  actions  be  dismissed. 

The  plaintiffs  cross-appeal  and  ask  that  the  injunctions  granted 
be  widened  so  as  to  prohibit  the  defendants  from  selling  or  offering 
for  sale  in  Ontario,  not  only  corn  flakes  but  also  any  other  flaked 
cereal  product  cooked  and  ready  to  eat  which  may  come  into  com- 
petition with  the  corn  flakes  manufactured  and  sold  by  the  plain- 
tiffs in  Canada. 

Owing  to  the  great  mass  of  evidence,  the  many  exhibits,  and 
the  many  questions  of  law  and  fact  discussed,  the  argument  of  the 
appeals  continued  for  nearly  two  weeks.  After  having  read  and 
considered  much  of  the  evidence  and  many  of  the  exhibits,  and 
the  history  of  the  origin,  ownership,  manufacture,  and  sale  in  the 
‘United  States  of  the  food  now  known  as  Kellogg  Toasted  Corn 
Flakes — as  stated  in  the  cases  of  Kellogg  Toasted  Corn  Flake  Co.  v. 
Quaker  Oats  Co.  (1916),  235  Fed.  Repr.  657,  at  pp.  660  and  661, 
and  in  Kellogg  v.  Kellogg  (1920),  180  Mich.  397 — I endeavoured 
to  prepare  a short  statement  of  facts  appearing  in  evidence ; but, 
after  having  spent  much  time  in  this  endeavour,  I have  decided  to 
abandon  the  attempt  and  to  confine  myself  to  a statement  of  my 
findings  of  fact  and  conclusions  thereon. 

I find  (a)  that  the  defendants  the  Kellogg  Toasted  Corn  Flake 
Company  and  W.  K.  Kellogg  had  full  knowledge  of  the  terms  of 
the  agreement  of  purchase  and  sale  dated  the  10th  December,  1906 
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(exhibit  5),  and  of  all  the  representations  of  fact  therein,  and  of 
the  terms,  covenants,  and  conditions  set  out  in  the  agreement; 
and  (b)  that  the  defendant  corn  flake  company  and  W.  K.  Kellogg 
actively  assisted  the  vendors  named  in  the  agreement  of  sale  in 
inducing  the  plaintiffs’  predecessors  to  enter  into  the  agreement 
of  purchase  dated  the  10th  December,  1906  (exhibit  5).  I am  of 
the  opinion  that  on  these  findings  the  defendants  are  estopped 
from  asserting  (a)  that  the  plaintiffs  by  their  purchase  did  not 
acquire  an  exclusive  right  to  manufacture  and  sell  in  Canada  corn 
flakes  manufactured  under  the  inventions,  recipes,  and  formulae 
of  Dr.  J.  H.  Kellogg;  (b)  that  the  plaintiffs  did  not  acquire  the 
exclusive  right  to  use  in  Canada  the  trade-name  or  mark  “ Sani- 
tas Ewart  on  Estoppel,  ch.  8,  pp.  87  to  97,  and  cases  there  col- 
lected and  considered. 

I find  as  a fact  (a)  that  W.  K.  Kellogg  and  the  defendant  corn 
flake  company,  prior  to  and  after  the  sale,  claimed  that  the  de- 
fendant corn  flake  company  were  the  owners  of  or  interested  as 
owners  in  the  rights,  properties,  and  privileges  which  formed  the 
subject-matter  of  the  sale  contract;  (b)  that  the  defendant  W.  K. 
Kellogg  and  all  other  shareholders  in  the  defendant  corn  flake 
company,  as  shareholders  in  that  company,  demanded  and  received, 
from  the  vendors,  the  purchase-moneys  in  proportion  to  their 
stock-holdings  in  the  defendant  corn  flake  company.  I am  of 
opinion  that  by  these  acts  the  defendants  are  estopped  from  denying 
that  the  vendors  were. the  owners  of  the  property,  rights,  and  privi- 
leges sold,  and  from  asserting  that  the  purchasers  did  not  acquire 
a good  title:  Bowstead  on  Agency,  5th  ed.,  p.  284,  art.  82,  and 
p.  59,  art.  29.  I find  that  the  corn  flakes  of  the  defendants  and 
the  plaintiffs  are  both  manufactured  under  the  inventions,  pro- 
cesses, recipes,  and  formulae  which  each  acquired  from  Dr.  J.  H. 
Kellogg,  and  that  the  products  are  substantially  identical.  It 
would  seem  to  follow  that  the  defendants  are  estopped  from 
asserting  a right  to  sell  these  goods  in  Canada,  and  I have  arrived 
at  the  conclusion  that  they  are  so  estopped,  and  should  be  enjoined 
from  so  selling  these  corn  flakes  in  Canada. 

'Counsel  for  the  plaintiffs  asked  us  to  find  as  a fact  that  the 
vendors  named  in  the  agreement  of  sale  purported  to  act  as  agents 
for  the  defendant  corn  flake  company  and  W.  K.  Kellogg,  and 
that  by  sharing  in  the  proceeds  of  the  sale,  on  a claim  that  they 
were  owners  of  the  rights  sold,  the  defendants  adopted  the  agree- 
ment of  sale  and  became  bound  by  the  covenants  and  terms  thereof 
as  principals,  and  therefore  by  the  vendors’  covenant  that  neither 
they  nor  any  interest  they  represented  would  manufacture  or  sell 
in  Canada  any  cereal  product  which  would  come  in  competition 
with  “ Sanitas  ” corn  flakes. 
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Counsel  for  the  defendants  contended  that  the  evidence  would 
not  support  such  a finding ; also  that,  as  it  is  recited  in  the  written 
agreement  on  which  the  plaintiffs  claim,  that  the  vendors  are 
“ absolute  owners,”  it  is  not  permissible  to  use  the  extrinsic 
evidence,  admitted  to  establish  estoppel,  for  the  purpose  of  con- 
tradicting the  writing  or  shewing  that  the  vendors  contracted  or 
purported  to  contract  as  agents  or  in  any  other  capacity  than  as 
“ absolute  owners.”  Though  the  words  of  the  covenant  seem  to 
contradict  the  statement  contained  in  the  recital  and  to  furnish 
intrinsic  evidence  that  the  vendors  were  contracting,  not  merely 
on  their  own  behalf,  but  also  as  representing  others,  after  having 
carefully  perused  and  considered  the  leading  cases  dealing  with 
the  rule  of  evidence  on  which  the  defendants7  counsel  relies  (see 
Humble  y.  Hunter , 12  Q.B.  310,  Formby  Brothers  v.  Formby, 
102  L.T.R.  116,  Drughorn  Ltd.  y.  RederiJcliebolaget  Trans-At- 
lantic, [1919]  A.C.  203),  I am  unable  to  distinguish  this  case  from 
the  Humble  case;  and,  though  of  opinion  that  the  evidence  estab- 
lishes that  in  making  the  contract  the  vendors  knew  of  the  claim 
of  the  defendant  company7s  shareholders,  and  intended  and  pur- 
ported to ' bind  them  and  the  defendants  thereby,  I am  of  the 
opinion  that  it  is  not  permissible  to  use  this  extrinsic  evidence  to 
contradict  the  recital  in  the  agreement  so  as  to  bind  the  defend- 
ants by  the  agreement  as  one  made  by  their  agents  or  on  their 
behalf.  But,  if  I be  wrong,  it  seems  well-established  that  the 
covenant  may  not  be  enforced  against  these  defendants,  because 
it  is  contained  in  an  agreement  under  seal,  and  these  defendants 
are  not  described  as  parties,  and  do  not  execute  the  deed : see  cases 
collected  in  Bowstead,  6th  ed.,  p.  311.  For  this  reason  I am  of 
the  opinion  that  the  plaintiffs7  claim  against  the  defendants,  so 
far  as  it  rests  upon  the  covenant  set  up,  fails.  These  findings 
and  conclusions  seem  sufficient  to  determine  the  rights  of  the 
parties  in  so  far  as  the  same  arise  out  of  the  contract  for  the  sale 
of  the  food  as  distinguished  from  the  rights  of  the  parties  as  they 
arise  out  of  the  sale  and  use  of  the  trade-marks  and  names 
“ Sanitas  77  and  “ Kellogg.77 

The  reasons  assigned  for  holding  the  defendants  estopped  from 
asserting  that  the  plaintiffs  did  not  acquire,  as  against  them,  an 
exclusive  right  to  manufacture  and  sell  in  Canada  corn  flakes 
manufactured  under  the  secret  recipes  and  formulae  of  Dr.  Kellogg, 
seem  to  require  that  we  hold  the  defendants  estopped  from  assert- 
ing that  the  plaintiffs  did  not  acquire  by  the  purchase-contract 
an  exclusive  right  to  use  in  Canada  the  trade-name  or  mark 
“ Sanitas,77  but  counsel  for  the  defendants  seeks  to  avoid  that 
result  on  the  following  propositions : — 
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( 1 ) The  mark  or  name,  he  contends,  was  not  assigned  as  part  of 
the  goodwill  attaching  to  a place  of  business  or  manufacture  in 
Canada,  and  therefore  the  transfer  relied  upon  was  an  assignment 
of  the  name  or  mark  in  gross. 

(2)  That  a trade-mark  cannot  be  assigned  in  gross,  and  no 
property  in  the  name  or  mark  passes  under  the  agreement  for  a 
sale  of  a trade-mark  separate  from  the  business  of  the  vendor. 

(3)  That  a contract  having  for  its  purpose  the  transfer  in 
gross  of  a trade-mark  or  name  is  illegal  as  contrary  to  public 
policy,  and  that  no  contractual  or  other  legal  obligation  can  arise 
out  of  or  attach  to  such  a contract. 

(4)  That  such  a contract  is  against  public  policy  and  void 
because  the  purpose  and  effect  of  it  must  be  to  allow  the  assignee 
of  the  mark  to  pass  off  his  goods  as  goods  manufactured  by  the 
assignor. 

(5)  That  the  contract  here  in  question  is  illegal  and  void 
because  by  it  the  vendors  agreed  that  they  would  not  trade  in 
Canada,  and  is  therefore  a contract  in  restraint  of  trade  which 
cannot  be  made  or  enforced  unless  made  on  the  sale  of  a business 
and  reasonably  necessary  for  the  protection  of  the  business  sold. 

(6)  That,  even  if  the  vendors  had  a business  in  Canada  which 
was  sold  with  the  trade-mark  so  as  to  confer  on  the  plaintiffs  a 
property-right  in  the  mark  or  name  and  so  overcome  the  objection 
to  the  contract  as  one  made  in  restraint  of  trade,  yet  the  plaintiffs, 
by  importing  and  selling  to  their  customers  some  of  the  defend- 
ants’ goods,  have  lost  their  right  to  the  trade-mark — or  name. 

After  a careful  study  of  the  oases  cited  and  particularly 
Leather  Oloth  Co.  v.  American  Leather  Cloth  Co.,  1 H.  & M.  271, 
4 De  G.  J.  & S.  137,  11  H.L.C.  523,  and  In  re  Berna  Commercial 
Motors  Ltd.,  32  R.P.C.  113,  I am  of  opinion  that  where  the  owner 
of  a trade-mark  has  established  a trade  in  several  countries  he  may 
assign  his  business  in  each  country,  and  that  where  he  assigns  the 
exclusive  right  to  manufacture  and  trade  in  a certain  territory 
or  country  he  thereby  transfers  his  business  in  that  country  and 
may  with  such  an  assignment  transfer  his  rights  to  use  the  trade- 
mark in  the  country  in  which  he  sells  his  business.  That,  I think, 
is  the  principle  underlying  the  English  Trade-Marks  Act,  1905, 
sec.  22,  the  Canadian  Trade-Mark  and  Design  Act,  R.S.C. 
1906,  ch.  71,  and  In  re  Berna  Commercial  Motors  Ltd.,  32  R.P.C. 
113.  I am  of  opinion  that  the  English  Trade-Marks  Act  and  the 
Berna  case  are  not  inconsistent  with  the  decision  in  the  Leather 
Cloth  case,  or  anything  said  therein,  for  on  my  reading  of  that 
case  it  was  not  essential  to  the  transfer  of  the  mark  in  England 
that  the  American  company  should  have  a place  of  business  or 


XIV.] 


ONTARIO  LAW  REPORTS. 


551 


factory  in  England,  but  that  the  preliminary  essential  was  a busi- 
ness in  England  to  which  the  trade-mark  or  name  attached,  and 
a sale  of  the  business.  As  to  what  is  a business,  see  Kerly  on 
Trade-Marks,  2nd  ed.,  pp.  329,  330,  and  In  re  Magnolia  Metal 
Co/s  Trade-Marks,  [1897]  2 Ch.  371. 

I find  on  the  evidence  that  prior  to  the  sale  of  the  trade-mark 
u Sanitas  ” to  the  plaintiffs’  predecessors.  Dr.  J.  H.  Kellogg  and 
the  Sanitas  company  had  established  in  Canada  a business  in  corn 
flakes  carried  on  under  the  trade-mark  or  name  “ Sanitas,”  and 
that  by  the  terms  of  the  contract  of  sale  they  transferred  that  busi- 
ness and  with  it  the  trade-mark  “ Sanitas  ” to  the  plaintiffs’  pre- 
decessors, so  as  to  vest  in  them  in  Canada  property-rights  in  the 
name  or  mark.  I find  as  a fact  that  the  contract  of  sale  was  not 
intended  or  calculated  to,  and  its  use  by  the  plaintiffs  in  Canada 
did  not,  deceive  or  mislead  the  public  as  to  the  origin  or  manufac- 
ture of  the  goods  offered  for  sale  by  the  plaintiffs. 

The  value  of  the  trade-mark  was  in  the  circumstances  that  it 
indicated  to  the  public  the  fact  that  the  goods  were  manufactured 
.and  put  upon  the  market  by  some  one  having  authority  to  do  so 
from  the  originator  of  the  food,  Dr.  J.  H.  Kellogg,  and  was  the 
same  food  as  was  used  in  the  Battle  Creek  Sanitarium  and  had 
before  been  marketed  by  the  Sanitas  company,  or,  in  other  words, 
that  the  plaintiffs  were  the  successors  to  the  Canadian  business  of 
the  vendors. 

I find  that  the  restraint  imposed  on  the  vendors  by  a transfer 
of  the  exclusive  right  to  manufacture  and  sell  was  not  only  reason- 
ably necessary  for  the  protection  of  the  business  sold,  but  was  an 
essential  part  of  a sale  by  which  it  was  intended  to  transfer  the 
trade-mark  along  with  the  business  and  right  to  manufacture. 

For  these  reasons,  I am  of  opinion  that  the  contract  of  sale 
was  not  contrary  to  public  policy  and  that  under  it  the  plaintiffs 
acquired,  as  against  the  defendants  and  the  vendors,  the  exclusive 
right  to  use  in  Canada,  in  the  sale  of  corn  flakes  and  goods  of  the 
same  class,  the  trade-mark  “ Sanitas.” 

That  brings  us  to  the  objection  that,  by  importing  and  sup- 
plying their  customers  with  some  of  the  defendants’  corn  flakes 
at  times  when  they  were  unable  to  fill  all  their  orders,  the 
plaintiffs  lost  their  exclusive  right  to  the  name  or  mark.  As 
compared  with  the  whole  volume  of  the  plaintiffs’  business,  the 
quantity  of  the  defendants’  goods  that  the  plaintiffs  supplied  to 
their  customers  was  small,  and  the  occasions  on  which  they  did 
so  few.  There  is  no  evidence  that  they  thereby  deceived  their 
customers  or  the  public,  and  for  the  same  reasons  as  Sargant,  J., 
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in  the  Berna  case  refused  to  give  effect  to  this  objection,  I,  in  this 
case,  would  refuse  to  give  effect  to  like  defences. 

For  these  reasons,  I am  of  opinion  that  the  plaintiffs  are  entitled 
to  an  injunction  restraining  the  defendants  from  selling  or  offering 
for  sale  in  Canada,  under  the  mark  “iSanitas,”  corn  flakes  or 
goods  of  the  same  class,  or  goods  of  the  same  description  habitu- 
ally dealt  with  in  the  same  class  of  business.  See  Bowden  Wire 
Ltd.  v.  Bowden  Brake  Co.  Ltd.  (1914),  31  R.P.C.  385,  392.  That 
brings  us  to  a consideration  of  the  name  “ Kellogg.” 

I do  not  think  the  plaintiffs’  rights  to  the  use  in  Canada  of 
the  name  “ Kellogg  ” can  be  said  to  be  based  on  leave,  license,  or 
assignment  from  the  defendants;  for,  in  my  opinion,  at  the  time 
the  plaintiffs  commenced  to  use  it,  the  defendants  had  no  right  to 
the  name  or  mark  in  Canada,  and  therefore  could  and  did  not 
transfer  it  to  the  plaintiffs;  for  at  that  f;ime  and  ever  since,  the 
only  corn  flakes  manufactured  by  the  defendants  were  corn  flakes 
made  under  the  recipes  and  formulae  of  Dr.  Kellogg  which  they 
had  no  right  to  manufacture  or  sell  in  Canada.  They  did  not 
think  they  had  any  such  right  or  business,  neither  did  the  plain- 
tiffs. The  defendants  thought  and  the  plaintiffs  thought  that,  by 
adopting  that  name  in  Canada,  the  plaintiffs  were  adopting  it 
as  the  first  users  of  it  in  Canada  as  applied  to  corn  flakes,  and  in 
my  opinion  they  were  the  first  to  adopt  and  use  in  Canada  the 
mark  or  name : In  re  Linotype  Co.  Ltd.,  17  R.P.C.  380. 

Even  if  it  might  be  successfully  contended  that  the  defendants, 
in  adopting  the  name  “ Kellogg  ” as  a trade-name  or  mark  appli- 
cable to  their  corn  flakes  which  they  had  the  right  to  manufacture 
and  sell  in  the  United  States  only,  contrary  to  their  own  intent 
and  purpose  acquired  as  a matter  of  law  an  exclusive  right  to  the 
name  or  mark  the  world  over,  yet  I am  of  opinion  that,  in  the 
circumstances  of  this  case,  it  should  be  held  that  the  defendants 
gave  to  the  plaintiffs  an  exclusive  and  irrevocable  license  to  use 
the  name  in  Canada,  and  cannot  now,  after  the  plaintiffs  have 
adopted  it  in  substitution  for  another  name  which  they  had  the 
exclusive  right  to  use,  and  by  honest  endeavour,  fair  trading,  and 
large  expenditures  developed  a most  valuable  trade  under  the 
substituted  name  or  mark,  come  into  Canada  and  by  using  the 
same  name  reap  the  benefits  of  the  plaintiffs’  labour,  industry,  and 
business  reputation. 

The  defendants’  counsel  did  not  seek  to  justify  the  defendants’ 
attempt  to  do  so  on  any  rule  of  fair  play,  honest  dealing,  or  fair 
trading — he  relied  on  the  same  legal  propositions  as  he  advanced 
to  support  his  claim  that  the  plaintiffs  had  not  acquired  a right 
to  the  name  e<  Sanitas,”  which  propositions  I have  before"  stated. 
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There  is  in  the  evidence  no  foundation  for  a finding  that  the 
public  were  deceived  by  the  use  of  the  name  into  the  belief  that 
the  corn  flakes  offered  for  sale  by  the  plaintiffs  were  corn  flakes 
manufactured  by  the  defendants,  and  the  defendants’  claim  to 
come  into  the  Canadian  market  contrary  to  every  rule  of  fair  and 
honest  dealing  and  trading  must  be  supported  on  the  proposition 
that  the  Court  cannot  interfere  because  the  authorities  have  estab- 
lished that  no  property  or  right  in  a trade-mark  can  be  trans- 
ferred or  vested  except  as  attached  to  the  transfer  of  a business. 
I am  of  opinion  that  in  this  case  that  rule  works  both  ways,  and 
that  the  defendants  could  have  no  property-right  in  the  trade- 
mark or  name  in  Canada  because  they  had  no  business  there  to 
which  it  could  attach : In  re  Linotype  Co.  Ltd.,  supra.  But,  even 
if  that  be  not  so,  and  in  the  eyes  of  the  law  they  had  a right  or 
business  there  which  the  Court  would  protect,  as  was  done  in 
La  Sodete  Anonyme  des  Anciens  Etablissements  Panha/rd  et  Le- 
vassor  v.  Panhard  Levassor  Motor  Co.  Ltd.,  [1901]  2 Ch.  513,  yet, 
it  seems  to  me,  they  must  or  should,  in  the  circumstances  of  this 
case,  be  held  to  have  assigned  that  business  to  the  plaintiffs  along 
with  the  exclusive  right  to  the  name. 

I am  of  opinion  that,  by  years  of  exclusive  use  of  the  name, 
the  plaintiffs’  corn  flakes  have  become  known  to  the  Canadian 
public  under  the  name  or  mark  “ Kellogg,”  and  that  that  name 
has  become  in  Canada  a name  or  mark  distinguishing  in  the  minds 
and  eyes  of  the  Canadian  trade  and  public  the  plaintiffs’  corn 
flakes  from  all  other  corn  flakes  sold  or  offered  for  sale  in  Canada; 
and  that  the  plaintiffs  are  entitled,  as  against  the  defendants,  to 
an  injunction  restraining  them  from  selling  or  offering  for  sale  in 
Canada,  under  the  name  or  mark  “ Kellogg,”  corn  flakes  or  goods 
of  the  same  class  as  corn  flakes  or  goods  of  the  same  description 
habitually  dealt  with  in  the  same  class  of  business  as  that  in  which 
the  plaintiffs  use  the  name  or  mark  “ Kellogg.” 

I am  of  the  opinion  that,  as  the  two  actions  were  tried  together, 
and  all  the  evidence  is  applicable  to  the  claim  in  the  second  action, 
and  the  costs  of  the  trials  and  appeals  were  not  materially  in- 
creased by  there  being  two  actions  instead  of  one,  an  order  should 
now  be  made  consolidating  the  two  actions,  with  leave  to  both 
parties  to  amend  the  pleadings,  and  that  the  judgments  should 
be  re-drawn  or  amended  so  as  more  clearly  to  express  the  opinion 
of  the  Court  by  declaring  the  rights  of  the  parties. 

I would  in  the  judgment  declare : — 

That,  as  against  the  defendants,  the  plaintiffs,  since  the  10th 
January,  1908  (exhibit  150),  have  had  and  now  have  the  exclu- 
sive right  to  manufacture  and  sell  in  Canada  corn  flakes  manufac- 
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tured  according  to  the  inventions,  formulae,  and  recipes  of  Dr. 
J.  H.  Kellogg. 

That  since  the  10th  January,  1908,  the  plaintiffs  have  had, 
and  now  have,  as  against  the  defendants,  the  exclusive  right  in 
Canada  to  sell  corn  flakes  under  the  name  or  mark  “ Sanitas,”  and 
since  October,  1908,  the  same  right  with  reference  to  the  name  or 
mark  Kellogg. 

That  the  defendants  have,  in  breach  of  the  plaintiffs’  exclusive 
rights,  manufactured  and  sold  in  Canada  corn  flakes  manufac- 
tured in  accordance  or  substantially  in  accordance  with  inventions, 
processes,  secret  recipes,  and  formulae  of  Dr.  J.  H.  Kellogg. 

That  the  defendants  have,  in  breach  of  the  plaintiffs’  exclusive 
right  to  manufacture  and  sell  corn  flakes  in  Canada  under  the 
names  “ Sanitas  ” and  “ Kellogg,”  manufactured  and  sold  corn 
flakes  under  these  names  or  marks. 

That  the  defendants  have,  by  advertising,  use  of  cartons,  boxes, 
and  trade-names  and  marks,  passed  off  and  endeavoured  to  pass 
off  their  corn  flakes  in  the  Canadian  market  as  corn  flakes  of 
the  plaintiffs’  manufacture. 

I would  enjoin  the  defendants  from  selling  in  Canada  corn 
flakes  manufactured  under  the  recipes  and  formulae  of  Dr.  J.  H. 
Kellogg  and  from  using  the  marks  or  names  “ Sanitas  ” and 
“ Kellogg  ” in  the  sale  in  Canada  of  corn  flakes  or  other  goods  of 
the  same  class  or  goods  of  the  same  description  habitually  dealt 
with  in  the  same  class  of  business  as  that  in  which  the  plaintiffs 
have  used  these  names,  and  grant  the  plaintiffs  damages,  with  a 
reference  to  assess  the  same.  I would  dismiss  the  plaintiffs’ 
claim  to  enjoin  the  defendants  from  selling  their  cereal  foods  in 
competition  with  corn  flakes  or  using  in  the  sale  of  such  other 
cereal  foods  the  names  or  marks  “ Sanitas  ” and  “ Kellogg/’  except 
in  reference  to  Korn  Crisp,  and  except  in  so  far  as  such  other 
cereal  foods  are  not  of  a like  class  as  corn  flakes,  or  are  not  habitu- 
ally dealt  with  in  the  class  of  business  in  which  the  plaintiffs  have 
used  the  names  or  marks. 

I would  give  the  plaintiffs  the  general  costs  of  the  action  except 
in  so  far  as  they  have  been  increased  by  the  issues  on  which  the 
plaintiffs  fail. 

I would  award  the  plaintiffs  the  costs  of  the  appeals. 

Hodgins,  J.A. : — I agree  that  the  evidence  in  this  case  war- 
rants the  conclusions  of  fact  stated  in  my  brother  Ferguson’s 
judgment. 

Even  if  the  appellants  are  not  bound  in  law  as  if  they  were 
covenantors  in  the  sale-agreement,  the  estoppel  goes  for  enough 
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to  forbid  them  asserting  that  they  had  or  retained,  as  against  the 
respondents,  any  interest  in  the  subject-matter  sold  thereunder. 

Consequently,  we  are  at  liberty  to  consider  the  case  as  one  in 
which  the  respondents  acquired,  quantum  valeat , a title  to  what- 
ever the  agreement  covered  from  those  entitled  as  owners  of  what 
was  sold. 

With  regard  to  the  trade-mark  or  name,  I agree  with  my 
brother  Ferguson  that,  as  the  appellants,  when  the  agreement  was 
made,  had  established  a trade  for  their  goods  in  Canada,  and  had 
customers  there,  they  had  a business  in  Canada  capable  of  having 
attached  to  it  a goodwill.  See  In  re  Magnolia  Metal  Cols  Trade- 
Marls , [1897]  2 Ch.  371;  In  re  Linotype  Co.  Ltd.,  17  E.P.C.  380. 

This  they  coaid  sell,  and  could  disable  themselves  by  contract 
from  continuing  that  business  here,  provided  the  contract  was 
reasonable  in  extent  and  time,  and  did  not  “unduly  restrain  or 
injure  55  trade  in  Canada. 

But  I do  not  think  that,  in  case  they  possessed  and  had  used 
a trade-mark  in  connection  with  that  business,  whether  an  Ameri- 
can or  Canadian  business,  they  could  by  assignment  give  the  re- 
spondents the  right  to  use  that  mark  or  name,  unless  they  con- 
tinued the  business  done  here  by  selling  goods  made  by  the  appel- 
lants. If  the  effect  and  intent  of  the  sale-agreement  was  merely 
to  enable  the  respondents  to  continue  importing  and  selling  the 
appellants5  goods,  their  use  of  the  trade-name  or  mark  would 
seem  to  be  quite  within  the  cases.  But,  if  it  was  contemplated 
by  the  agreement  and  so  agreed  that  the  respondents  could  manu- 
facture and  sell  their  own  product,  then  I can  see  no  foundation 
for  the  proposition  that  they  could  use,  or  that  the  appellants 
could  give  them  the  right  to  use,  the  latter5s  trade-mark  in  what 
was  a new  business  in  new  goods. 

Both  these  purposes  were,  I think,  comprehended  in  the  sale 
and  purchase  agreement  between  the  parties  here.  Is  the  contract, 
however,  severable  if  it  in  fact  is  capable  of  a meaning  which 
would  confer  on  the  respondents  the  right  to  apply  the  trade-mark 
of  the  appellants  to  goods  manufactured  by  the  respondents  in 
Canada  ? 

To  decide  this,  the  scope  and  purpose  of  the  contract  and  the 
relations  of  the  parties  to  it  must  be  looked  at,  to  determine 
whether  it  was  intended  to  operate  as  a whole  rather  than  to  convey 
separate  and  nondependent  rights  and  property.  In  the  case  of 
the  sale  of  a goodwill  freedom  of  contract  is  allowed  to  a greater 
extent  than  in  other  cases,  and  the  attitude  of  the  Courts  towards 
this  subject  should,  therefore,  be  more  liberal.  See  Attwood  v. 
Ijamont,  [1920]  3 K.B.  571. 
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I cannot  regard  the  whole  agreement  as  one  in  which  the 
“ main  and  dominant  object”  is  that  the  trade  must  be  done 
illegally  under  the  trade-mark:  see  per  O’Brien,  L.C.,  in  James 
L.  Murphy  & Co.  Ltd.  v.  Crean,  [1915]  1 I.R.  Ill,  at  p.  135;  or 
that  “ illegality  pervades  the  entire  agreement,  both  consideration 
and  promises.”  I,  therefore,  think  it  is  one  capable  of  severance 
in  respect  to  the  trade-mark  or  name  as  to  that  part  which,  when 
the  meaning  and  character  of  a trade-mark  is  looked  at,  would 
seem  to  be  void  and  unenforceable  in  that  it  may  permit  a wrongful 
user. 

To  put  it  in  another  way,  if  the  assignment  may  confer  a right 
to  use  that  trade-mark  when  applied  to  goods  of  the  appellants 
imported  and  sold  in  continuance  of  the  business  actually 
sold,  but  also  seems  to  provide  for  an  improper  user,  then  the 
Court  may  sever  the  latter  from  the  fori\ier  and  hold  the  contract 
legal  and  valid  to  the  extent  to  which  the  right  can  be  lawfully 
used.  This  is  a contract  entered  into  for  consideration,  and  it 
should  be  given,  if  possible,  such  an  interpretation  as  would  not 
do  violence  to  one’s  ideas  of  justice  and  fairplay.  As  Lord 
Watson  remarked  in  Nordenfelt  v.  Nordenfelt  Guns  and  Ammuni- 
tion Co .,  [1894]  A.C.  535,  552,  “the  community  has  a material 
interest  in  maintaining  the  rules  of  fair  dealing  between  man  and 
man.  It  suffers  far  greater  injury  from  the  infraction  of  these 
rules  than  from  contracts  in  restraint  of  trade.” 

I agree  with  my  brother  Ferguson’s  disposition  of  the  claim 
that  the  respondents  used  the  trade-mark  in  some  cases  to  deceive, 
and  also  with  the  result  he  has  arrived  at  in  this  case  in  other 
respects. 

Magee,  J.A.,  concurred. 

Meredith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. 

Judgment  below  varied. 


192S  [APPELLATE  DIVISION.] 

Sept.  24.  pE  q1ty  of  Toronto  and  Toronto  Railway  Co.  (No.  1). 

Appeal — Right  of  Appeal  from  Award — Toronto  Railway  Company's 
Act , 55  Viet.  ch.  99  (0.),  sched.,  conditions  1,  7 — Municipal  Act, 
R.Sl.O.  1887.  ch.  18k,  secs.  387,  kOl,  W ( R.S.0 . 191k,  ch.  192,  sec. 
3 k5)— Arbitration  Act,  R.S.0.  1887,  ch.  53,  secs.  13,  17,  18  ( R.S.0 . 
191k,  ch.  65,  secs,  k,  If  (J)) — Act  respecting  City  of  Toronto,  11 
Geo.  V.  ch.  126,  sec.  11(0.) 

In  a schedule  to  the  Ontario  Act  incorporating  the  Toronto  Railway 
Company  (1892),  55  Viet.  ch.  99,  the  conditions  of  sale  of  the  street 
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railway  franchise  of  the  City  of  Toronto  are  set  out;  condition  1 pro- 
vides that  the  right  to  be  granted  shall  be  for  20  years,  to  be  renewed 
for  a further  period  of  10  years;  and  condition  7 provides  that  at  the 
termination  of  the  contract  the  city  corporation  may  take  over  all 
the  property  necessary  to  be  used  in  connection  with  the  working  of 
the  railways,  at  a value  to  be  determined  by  arbitrators  to  be  ap- 
pointed as  provided  in  the  Municipal  Act  and  the  Arbitration  Act 
and  to  have  all  the  powers  of  arbitration  appointed  under  those 
Acts:  — 

Held,  that  there  was  no  right  of  appeal  from  an  award  made  by  arbi- 
trators under  this  provision. 

Appeal  by  the  Municipal  Corporation  of  the  City  of  Toronto 
from  an  order  of  Logie,  J.,  dated  the  29th  March,  1923,  dis- 
missing the  application  of  the  city  corporation  by  way  of  appeal 
from  the  award  of  Hume  Cronyn  and  'Sir  Thomas  White,  two 
members  of  an  arbitration  board  of  three  (the  third  arbitrator 
dissenting),  dated  the  30th  January,  1923,  and  dismissing  also 
a motion  by  the  city  corporation  to  set  aside  the  award;  and  an 
application  by  the  Toronto  Railway  Company  for  an  order  re- 
mitting certain  matters  to  the  arbitrators,  and  also  to  quash  the 
city  corporation’s  appeal,  on  the  ground  that  no  appeal  lay. 

April  23'  and  following  days.  The  appeal  and  motion  were 
heard  by  Meredith,  C.J.O.,  Maclaren,  Magee,  Hodgins,  and 
Ferguson,  JJ.A. 

W.  N.  Tilley , K.C.,  G.  R.  Geary , K.C.,  and  A.  C.  McMaster, 
K.C.,  for  the  city  corporation. 

N.  W.  Rowell , K.C.,  F.  H.  Pliippen,  K.C.,  and  Frank  Mc- 
Carthy, for  the  Toronto  Railway  Company. 

Meredith,  C.J.O.,  died  while  the  appeal  and  motion  were 
standing  for  judgment.  He  had  prepared  and  left  with  the  other 
members  of  the  Court  a written  judgment,  which  was  adopted  as 
the  judgment  of  the  Court  and  read  as  such  on  the  24th  September, 
1923,  as  follows  : — 

Mr.  Justice  Logie  did  not  enter  upon  the  merits,  but,  at  the 
request  of  the  parties,  gave  a pro  forma  judgment.  That  course 
was  taken  because  the  parties  desired  to  avoid  the  expense  of  a 
long  argument  and  the  additional  delay  that  would  result  in  reach- 
ing a final  tribunal  if,  as  would  be  likely,  considerable  time  would 
be  occupied  in  considering  the  case  and  the  mass  of  evidence  that 
Mr.  Justice  Logie  would  or  might  have  to  examine.  It  was,  how- 
ever, understood  that  the  taking  of  that  course  should  not  prevent 
or  prejudice  the  right  of  appeal  to  this  Court  or  to  any  higher 
Court  to  which  the  parties  or  either  should  desire  to  go. 

It  will  be  convenient  to  deal  first  with  the  question  as  to  the 
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App.  Div.  right  of  appeal  raised  by  counsel  for  the  Toronto  Railway  Com- 

1923.  Pany- 

The  arbitration  which  led  to  the  award  which  is  in  question 
was  provided  for  in  the  conditions  of  sale  of  the  street  railway 
franchise  of  the  city,  which  are  set  out  in  a schedule  to  the  Act 
incorporating  the  Toronto  Railway  Company  (1892),  55  Viet. 

EA(No'lY)C°'ch-  99  (0nt) 

The  particular  condition  is  numbered  7,  and  it  is  as  follows: — 
“ At  the  termination  of  this  contract  the  city  may  (in  the 
event  of  the  council  so  determining)  take  over  all  the  real  and 
personal  property  necessary  to  be  used  in  connection  with  the 
working  of  the  said  railways,  at  a value  to  be  determined  by  one 
or  more  arbitrators  (not  exceeding  three)  to  be  appointed  as  pro- 
vided in  the  Municipal  Act  and  the  Acts  respecting  Arbitrations 
and  References,  and  to  have  all  the  powers,  of  arbitrators  appointed 
under  said  Acts  . . . but  the  city  shall  only  pay  for  the  land 
conveyed  by  them  to  the  purchaser,  what  it  is  worth,  without  refer- 
ence to  its  value  for  the  purpose  of  operating  a street  railway  or 
railways/-’ 

The  conditions  (No.  1)  also  provided  that  the  right  to  be 
granted  should  be  for  20  years,  to  be  renewed  for  a further  period 
of  10  years. 

Neither  the  Municipal  Act  nor  the  Act  respecting  Arbitra- 
tions and  References  conferred  a general  right  of  appeal  from  an 
award.  By  sec.  401  of  the  Municipal  Act,  R.S.O.  1887,  ch.  184, 
it  was  provided: — 

“ In  case  of  an  award  under  this  Act,  which  does  not  require 
adoption  by  the  council,  or  in  case  of  an  award  to  which  a muni- 
cipal corporation  is  a party,  and  which  is  to  be  made  in  pursuance 
of  a submission  containing  an  agreement  that  this  section  of  this 
Act  should  apply  thereto,  the  arbitrator  or  arbitrators  shall  take, 
and  immediately  after  the  making  of  the  award  shall  file,  with  the 
clerk  of  the  council,  for  the  inspection  of  all  parties  interested, 
full  notes  of  the  oral  evidence  given  on  the  reference,  and  also  all 
documentary  evidence  or  a copy  thereof;  and  in  case  they  proceed 
partly  on  a view,  or  any  knowledge  or  skill  possessed  by  them- 
selves or  any  of  them,  they  shall  also  put  in  writing  a statement 
thereof,  sufficiently  full  to  allow  the  Court  to  form  a judgment  of 
the  weight  which  should  be  attached  thereto.” 

By  sec.  404  it  was  provided : — 

“ Every  award  made  under  this  Act  shall  be  in  writing  under 
the  hands  of  all  or  two  of  the  arbitrators,  and  shall  be  subject  to 
the  jurisdiction  of  the  High  Court,  as  if  made  on  a submission  by 
a bond  containing  an  agreement  for  making  the  submission  a rule 
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or  order  of  such  Court;  and  in  the  cases  provided  for  by  section 
401,  the  Court  shall  consider  not  only  the  legality  of  the  award 
hut  the  merits  as  they  appear  from  the  proceedings  so  filed  as 
aforesaid,  and  may  call  for  additional  evidence.  ...” 

It  seems  clear  that  sec.  404  does  not  apply  to  the  award  in 
question.  It  is  neither  an  award  under  the  Act  which  does  not 
require  adoption  by  the  council  nor  an  award  under  a submission 
containing  an  agreement  that  sec.  401  shall  apply  to  it.  An  award 
under  the  Act  means  an  award  in  a case  in  which  arbitration  is 
directed  by  the  Act  (sec.  387). 

The  provisions  of  secs.  401  and  404  are  replaced  in  the  Muni- 
cipal Act,  R.S.O.  1914,  ch.  192,  by  sec.  345,  which  provides,  by 
subsec.  1,  as  follows: — 

“ 345. — (1)  An  appeal  shall  lie  from  every  award  in  like 
manner  as  an  appeal  lies  under  the  Arbitration  Act  where  the 
submission  provides  for  an  appeal  from  the  award. 

“ (2)  Subsection  1 shall  not  apply  where  the  submission  is  in 
writing,  and  it  is  not  agreed  by  the  terms  of  it  that  there  may  be 
an  appeal  from  the  award.” 

Subsection  3 deals  with  the  power  of  the  Court  on  an  appeal. 

The  Arbitration  Act,  R.S.O.  1887,  ch.  53,  by  sec.  13,  provided 
that : — 

“ Every  agreement  or  submission  to  arbitration  by  consent, 
whether  by  deed,  or  in  writing  not  under  seal,  may,  on  the  appli- 
cation of  any  party  thereto,  be  made  a rule  or  order  of  the  High 
Court,  or  of  a County  Court  in  actions  pending  in  the  County 
Court,  unless  the  agreement  or  submission  contains  words  pur- 
porting that  the  parties  intended  that  it  should  not  be  made  a 
rule  or  order  of  Court.” 

Section  17  provided  that: — 

“ In  the  case  of  a voluntary  reference  to  arbitration,  where  it 
is  agreed  by  the  terms  of  the  submission  that  there  may  be  an 
appeal  to  the  High  Court,  this  Act  shall  apply  and  the  reference 
shall  be  conducted  and  an  appeal  shall  lie  in  the  same  manner  as 
in  case  of  a reference  under  section  1.” 

Section  18  provided  that: — 

“ In  cases  in  which  an  appeal  does  not  lie  under  this  Act,  a. 
motion  to  set  aside  an  award  may  be  made  in  the  same  manner 
as  heretofore.” 

The  Arbitration  Act  is  now  R.S.O.  1914,  ch.  65.  No  sub- 
stantial change  is  made  by  it.  Section  17  of  R.S.O.  1887,  ch.  53, 
becomes,  with  some  verbal  changes,  sec.  17(1),  and  by  sec.  4 it  is 
provided  that: — ■ 

“This  Act  shall  apply  to  every  arbitration  under  any  Act 
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passed  before  or  after  the  commencement  of  this  Act  as  if  the 
arbitration  were  pursuant  to  a submission,  except  in  so  far  as  this 
Act  is  inconsistent  with  the  Act  regulating  the  arbitration  or  with 
any  rules  or  procedure  authorised  or  recognised  by  that  Act.” 

It  will  be  seen  from  these  provisions  that  there  has  never  been 
in  the  case  of  a submission  in  writing  an  unlimited  right  to  appeal 
■ from  the  award.  The  right  of  appeal  in  such  a case  is  given  only 
where  the  submission  provides  that  there  may  be  an  appeal. 

The  right  to  have  the  submission  made  a rule  or  order  of 
Court  does  not  confer  the  right  to  appeal;  its  only  purpose  is  to 
enable  the  Court  to  remit  the  matters  referred  to  the  arbitrators 
for  reconsideration  or  to  enforce  the  award,  and  that  power  can 
be  exercised  only  on  the  same  grounds  upon  which  an  award  may 
be  set  aside. 

The  only  other  legislative  enactment  to  be  considered  is  sec. 
11  of  an  Act  respecting  the  City  of  Toronto,  1921,  11  Geo.  Y. 
ch.  126,  which  provides  that : — 

u To  remove  doubts  it  is  hereby  declared  that  paragraph  7 of 
‘ the  award,  conditions,  tender  and  by-law ? in  the  agreement  set 
forth  in  schedule  A.  to  the  Act  passed  in  the  fifty-fifth  year  of  the 
reign  of  her  late  Majesty  Queen  Victoria,  chaptered  99,  means  that 
notwithstanding  the  provisions  of  the  Municipal  Arbitrations  Act 
the  value  of  the  real  and  personal  property  of  the  Toronto  Rail- 
way Company  to  be  taken  over  by  the  Corporation  of  the  City  of 
Toronto  under  the  provisions  of  the  said  Act  and  of  the  agreement 
set  forth  in  schedule  A.  thereto/  shall  be  determined  by  three  arbi- 
trators to  be  appointed  as  provided  in  sections  335  and  336  of  the 
Municipal  Act  and  subject  thereto  the  said  paragraph  7 shall 
remain  in  full  force  and  effect.” 

This  section  does  not  confer  any  right  of  appeal  from  the 
award,  but  makes  it  clear  that  the  Municipal  Act  is  to  apply  only 
as  to  the  appointment  of  the  arbitrators,  which  was  the  extent  of 
its  application  under  the  agreement,  except  as  to  the  procedure  to 
be  followed  on  the  reference. 

The  conclusion  is  that  there  is  no  right  to  appeal  from  the 
award,  and  the  result  is  that  the  motion  to  quash  the  appeal  must 
be  allowed. 


Appeal  quashed. 


LIY.] 


ONTARIO  LAW  REPORTS. 


561 


[APPELLATE  DIVISION.] 

Re  City  oe  Toronto  and  Toronto  Railway  Co.  (No.  2). 

Municipal  Corporations — Agreement  with  Street  Railway  Company — 
Act  Incorporating  Toronto  Railway  Company,  55  Viet.  ch.  99  ( Ont .), 
sec.  It — Schedule  and  Conditions — Taking  over  Property  of  Com- 
pany— Valuation — Arbitration — Award — Motion  to  Set  aside — Error 
in  Law — Properties  “ Necessary  to  be  Used  in  Connection  with  the 
Working  of  the  said  Railway  "—Power  of  Arbitrators  to  Determine 
Necessity — Main  Office  Building — Striking  out  Portions  of  Award 
without  Remitting  to  Arbitrators — Method  of  Valuation — “Repro- 
duction Co'st  Less  Depreciation ” — “ Scrap  Value  ” — “ Time  of  the 
Arbitration  ” — Actual,  Value — Power  of  Arbitrators  to  Award  In- 
terest. 

Upon  a motion  by  the  city  corporation  to  set  aside  an  award  of  arbitra- 
tors appointed  to  determine  the  value  of  the  property  of  the  railway 
company  necessary  to  be  used  in  connection  with  the  working  of  the 
railways,  which  the  city  corporation  was  taking  over  (see  sec.  4 of 
the  Ontario  Act  incorporating  the  railway  company,  55  Viet.  ch.  99), 
upon  the  ground  that  there  was  error  in  law  upon  the  face  of  the 
award : — 

Held  (Magee,  J.A.,  dissenting),  that  the  arbitrators  had  no  jurisdic- 
tion to  determine  whether  or  not  any  portion  of  the  property  of  the 
company  was  necessary  in  connection  with  the  working  of  the  rail- 
ways; and  the  items  in  schedule  B.  to  the.  award,  the  necessity  of 
which  was  disputed  by  the  city  corporation,  should  be  struck  out 
of  the  award — that  might  be  done  without  remitting  the  award  to 
the  arbitartors. 

(2)  That  the  arbitrators,  in  adopting,  as  “an  approved  method’'  in 
estimating  value,  the  rule  of  “ reproduction  cost  less  depreciation,” 
had  acted  within  their  powers — they  had  not  applied  it  as  a rule 
imposed  on  them  by  law. 

(.3)  That,  while  “scrap  value”  is  usually  to  be  determined  by  the 
market  price  of  such  articles  as  can  be  used  in  a way  other  than  that 
for  which  they  were  designed — or  of  things  cast  on  the  scrap-heap 
as  discarded — the  arbitrators  having  explained  how  they  had  arrived 
at  scrap  value,  it  cannot  be  said  that  their  use  of  that  term  is  wrong. 

(4)  The  “time  of  the  arbitration  ” being  the  period  at  which  the  value 
to  the  city  was  to  be  fixed  having  regard  to  some  system  then  in 
operation,  the  arbitrators  decided  that  the  value  was  to  be  the  actual 
value  at  the  time  of  the  arbitration:  the  method  they  adopted  was 
reasonable  and  proper  having  regard  to  the  provisions  of  the  statute 
and  the  conditions  of  sale. 

(5)  The  arbitrators  had  no  power  to  include  in  the  award  interest 
upon  the  amount  found  to  be  the  value  of  the  property  from  the 
date  of  taking  possession;  but,  semble,  the  Court  would,  in  the 
exercise  of  its  equitable  jurisdiction,  allow  interest. 

Per  Magee,  J.A.:— If  the  arbitrators  rightly  upon  the  evidence  con- 
cluded that  some  piece  of  property  was  necessary,  it  was  their  duty 
to  value  it,  and  their  valuation  should  stand.  But  the  Court  was 
entitled  to  inquire  into  the  evidence  to  see  whether  the  arbitrators 
had  rightly  concluded.  And  one  of  the  properties  rejected  by  the 
arbitrators,  the  company’s  main  office  building,  should  have  been 
found  to  be  necessary,  and  the  amount  of  the  award  should  be  in- 
creased by  the  value  of  that  building. 

Motion  by  the  Municipal  Corporation  of  the  City  of  Toronto 
to  set  aside  an  award  of  arbitrators  fixing  the  amount  to  be  paid 
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1923.  by  the  city  corporation  to  the  Toronto  Railway  Company  for  the 
Re  property  of  the  railway  company  taken  over  by  the  corporation,. 
City  of  and  to  remit  the  matters  in  dispute  to  the  arbitrators. 

AND  See  sec.  4 of  an  Act  passed  by  the  Ontario  Legislature  on  the 

Toronto  14th  April,  1892,  intituled  “An  Act  to  incorporate  the  Toronto 
(No.  2.)  Railway  Company  and  to  confirm  an  agreement  between  the  Cor- 
poration of  the  City  of  Toronto  and  George  W.  Kiely,  William 
McKenzie,  Henry  A.  Everett,  and  Chauncey  C.  Woodworth,”  55 
Yict.  ch.  99. 


April  23,  24,  25,  26,  27,  and  30,  and  May  1,  2,  3,  4,  and  5r 
1923.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Maclaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  N.  Tilley , K.C.,  G.  R.  Geary , K.C.,  and  A.  C.  McMaster, 
K.C.,  for  the  appellants,  argued  that  there  was  error  in  law  on 
the  face  of  the  award  for  several  reasons — first,  because  the  arbi- 
trators had  gone  beyond  their  jurisdiction  in  deciding  what  pro- 
perty was  necessary  to  be  used  in  connection  with  the  working 
of  the  railway:  Charrington  & Go.  Limited  v.  Wooder,  [1914] 

A.C.  71;  secondly,  because  in  valuing  the  system  they  adopted  as- 
a matter  of  law  binding  upon  them  the  principle  of  reproduction 
cost  less  depreciation.  They  had  applied  the  principles  set  out  in 
the  case  of  Edinburgh  Street  Tramways  Go.  v.  Lord  Provost  etc. 
of  Edinburgh , [1894]  A.C.  456.  The  method  they  should  have 
adopted  was  to  take  first  the  value  of  a modern  car  and  then  value 
the  older  cars  by  relation  to  this.  Instead  of  that,  they  got  the 
value  by  reproduction  of  the  older  ones,  and  then  depreciating 
them.  This  was  wrong.  Counsel  referred  to  In  re  London  County 
Council  and  London  Street  Tramways  Co.,  [1894]  2 Q.B.  189 ; 
Great  Central  Railway  Co.  v.  Banbury  Union , [1909]  A.C.  78; 
Robinson  v.  Marsh,  [1921]  2 K.B.  640;  London  Deptford  and 
Greenwich  Tramways  Go.  v.  London  County ] Council,  [1905]  1 
K.B.  316.  Again,  they  had  treated  “ scrap  value 99  as  having  a 
different  meaning  from  that  which  it  was  generally  considered  to 
have.  Counsel  also  urged  that  the  arbitrators  had  applied  to 
values  a wrong  basis  or  average  of  prices  and  did  not  ascertain 
them  as  at  the  time  of  the  arbitration : Hamilton  Gas  Co.  Limited 
v.  Hamilton  Corporation,  [1910]  A.  C.  300;  Melbourne  Tramway 
and  Omnibus  Co.  Limited  v.  Tramway  Board,  [1919]  A.C.  667; 
Manchester  Carriage  and  Tramways  Co.  Limited  v.  Swinton  and 
Pendlebury  Urban  District  Council,  [1906]  A.C.  277;  National 
Telephone  Co.  v.  Postmaster- General  (1913),  29  Times  L.R. 
190;  Bwllfa  and  Merthyr  Dare  Steam  Collieries  (1891)  Lim- 
ited v.  Pontypridd  Waterworks  Co.,  [1903]  A.C.  426  ; Re  Kingston 
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Light  Heat  and  Power  Co.  and  City  of  Kingston  (1904),  8 O.L.R. 
258;  Town  of  Berlin  v.  Berlin  and  Waterloo  Street  Railway  Co. 
(1910),  42  Can.  S.C.R.  581.  As  to  interest,  counsel  argued  that 
the  power  of  the  arbitrators  was  limited  to  determining  the  amount 
of  compensation  merely,  and  therefore  they  exceeded  their  juris- 
diction in  awarding  interest : In  re  Clarice  and  Toronto  Grey  and 
Bruce  Railway  Co.  (1909),  18  O.L.R.  628;  Re  Ketcheson  and 
Canadian  Northern  Ontario  Railway  Co.  (1913),  29  O.L.R.  339. 

F.  H.  Phippen,  K.C.,  N.  W.  Rowell , K.C.,  and  Frank  Mc- 
Carthy, for  the  railway  company,  respondents,  contended  that  the 
arbitrators  had  not  applied  the  principle  of  reproduction  cost  less 
depreciation  as  if  it  were  a rule  imposed  upon  them  by  law.  In 
the  way  they  had  adopted  the  rule,  they  were  justified : Edinburgh 
Street  Tramways  case  {supra);  London  Street  Tramways  case 
(supra) ; London  Deptford  and  Greenwich  Tramways  case 
(supra)  ; Champsey  Bhara  & Co.  y.  Jivray  Balloo  Spinning  and 
Weaving  Co.  Ltd.,  [1923]  W.N.  96.  Counsel  argued  that  the 
arbitrators  had  the  right  to  decide  what  was  necessary  to  be  used 
in  connection  with  the  working  of  the  railway : Toronto  Corpora- 
tion y.  Toronto  Railway  Co.,  [1907]  A.C.  315;  Manchester  Carri- 
age and  Tramway  C'o.  v.  Manchester  Corporation  (1902),  18  Times 
L.R.  779;  In  re  Toronto  Street  Railway  Co.  (1892),  22  O.R,  374; 
Re  Macpherson  and  City  of  Toronto  (1895),  26  O.R.  558.  The 
wrong  value  had  not  been  arrived  at  in  cases  where  the  arbitra- 
tors had  used  the  words  “ scrap  value.”  A consideration  of  the 
text  of  their  findings  shewed  that  their  conclusions  in  this  regard 
were  correct.  Counsel  argued  that  the  respondents  were  entitled 
to  interest,  as  the  city  had  taken  possession  of  the  company's 
property,  and  had  received  the  profits  of  operation:  Toronto 

General  Trusts  Corporation  v.  White  (1902),  5 O.L.R.  21;  Re 
White  and  City  of  Toronto  (1917),  38  O.L.R.  337;  Rhys  v.  Dare 
Valley  Railway  Co.  (1874),  L.R.  19  Eq.  93;  Attorney -General  for 
Manitoba  V.  Kelly,  [1922]  1 A.C.  268. 

Tilley,  K.C.,  in  reply. 

September  24.  JTodgins,  J.A. : — Motion  by  the  City  of  Toronto 
to  set  aside  an  award  and  to  remit  it  to  arbitrators.  The  grounds 
of  this  motion  are  that  there  is  error  in  law  on  the  face  of  the  award : 
(1)  because  the  arbitrators  went  beyond  their  jurisdiction  in 
deciding  what  property  was  “ necessary  to  be  used  in  connection 
with  the  working  of  the  said  railways;”  (2)  because  they  adopted 
in  their  valuations,  as  a matter  of  law  binding  on  them,  the  prin- 
ciple of  reproduction  cost  less  depreciation;  (3)  that  they  have 
treated  “ scrap  value  ” as  having  a different  meaning  from  that 
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usually  and  properly  belonging  to  it;  (4)  that  they  have  applied 
to  values  a wrong  basis  or  average  of  prices  and  have  not  ascer- 
tained them  “ as  at  the  time  of  the  arbitration  ( 5 ) that  they 
have  directed  that  interest  be  paid  on  the  award,  which,  it  is 
alleged,  is  beyond  their  powers. 

As  to  the  first  objection,  it  is  enough  to  say  that  the  railway 
had  been  in  operation  on  the  streets  of  the  city  of  Toronto  for 
about  30  years,  and  that  when  the  time  came  to  take  it  over  it  was 
inevitable  that  there  would  need  to  be  ascertained  just  what  the 
city  would  have  to  pay  for.  And  so  there  is  a procedure  pre- 
scribed by  the  conditions,  which  is  amplified  later  by  the  statute. 
It  is  that  the  city  council  shall  first  determine  to  exercise  what 
in  the  statute  is  described  as  “ its  right/’  And  this  right  is  that 
the  city  may  at  the  termination  of  the  contract,  so  the  agreement 
reads,  “ take  over  all  the  real  and  personal  property  necessary  to 
be  used  in  connection  with  the  working  of  the  said  railways/’ 

The  statute,  it  is  to  be  observed,  in  sec.  4,  subsec.  1,  enabled  the 
railway  company  to  acquire,  construct,  complete,  maintain  and 
operate  ” a double  or  single  track  railway,  with  its  necessary  side- 
tracks, switches,  and  turn-outs,  and  to  transport  passengers  by  the 
power  and  force  of  animals,  electricity,  or  other  motive  power. 
It  also  empowers  it  to  construct  and  maintain  and  from  time  to 
time,  alter,  repair,  and  enlarge  all  “ necessary  and  convenient 
works,  stations,  buildings  and  conveniences  therewith  connected 
or  required  for  the  due  and  efficient  working  thereof,  as  well  as 
engines,  carriages,  cars,  and  other  machinery  and  contrivances 
necessary  for  the  purposes  of  the  undertaking 

Now,  by  subsec.  2,  if  the  city  desires  to  exercise  its  right,  de- 
scribed again  in  the  same  words  as  already  quoted,  it  is  to  give  no- 
tice of  its  intention  so  to  do,  and  not  less  than  12  months  prior  to 
the  termination  of  the  30  years.  Having  done  this,  the  city  (subsec. 
3)  may  at  once  proceed  to  arbitrate,  and,  by  a Judge’s  order,  may 
“ take  possession  of  the  said  railways  and  all  the  property  and 
effects  thereof  . . . necessary  to  he  used  in  connection  with  the 
working  thereof on  paying  into  Court  the  amount  of  the  award, 
if  made,  or,  if  not  then  made,  such  sum  as  the  Judge  may  order. 

The  notice  to  be  given  by  the  city  and  the  possession  to  be 
obtained  are  thus  limited  to  what  is  necessary  for  the  working  of 
the  railways  and  do  not  extend  to  include  that  which  the  railway 
company  had  the  additional  right  to  construct,  namely,  what  are 
described  as  “ convenient  works,  stations,  buildings  and  conveni- 
ences therewith  connected.” 

It  may  be  suggested  that  the  word  “convenient”  is,  where  it 
occurs,  used  really  as  a synonym  for  “ necessary  ” or  as  expressing 
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the  same  idea  with  the  suggestion  of  suitability.  But,  if  so,  the 
arbitrators  were  wrong  in  dividing  up  the  parts  taken  and  decid- 
ing that  there  were  some  things  convenient,  though  not  necessary, 
as  for  example  the  head  office  building,  and  perhaps  some  of  the 
other  items,  which  would  be  error  on  the  face  of  the  award. 

I do  not  agree,  however,  that  that  is  the  proper  construction 
to  be  placed  on  the  conditions  and  statute.  There  is  such  em- 
phasis on  and  repetition  of . the  phrase  “ necessary  to  be  used  in 
connection  with  the  working  of  the  railways,”  and  such  an  entire 
absence  of  the  word  ee  convenient 99  or  any  such  expression,  where 
the  taking  over  and  payment  are  concerned,  that  I think  it  is 
impossible  to  conclude  that  necessity  was  not  the  basis  of  the  right 
to  acquire  and  the  test  of  liability  to  pay. 

Have  then  the  arbitrators  jurisdiction  to  determine  this  neces- 
sity or  must  it  not  be  agreed  upon  or  arrived  at  ab  extra  by  judicial 
decision  ? It  may  be  said  that  to  exclude  its  consideration  by  the 
arbitrators  would  be  to  defeat  the  object  of  the  clause  and  render 
the  arbitration  useless.  This  would  be  so  only  if  the  city  was  not 
willing  to  take  over  anything,  or  if  the  parties  could  not  agree 
on  what  was  necessary.  But  the  fact  that  an  agreement  contem- 
plated as  existing  certain  conditions  upon  which  an  arbitration 
was  to  be  founded,  would  be  no  reason  for  holding  that  it  was 
left  to  the  arbitrators  to  decide  whether  those  conditions  existed 
or  not.  The  arbitration  is  predicated  upon  the  taking  over  of  what 
was  necessary,  and  without  that  foundation  there  was  nothing 
upon  which  the  arbitration  could  operate  as  a means  of  settling 
values. 

This  ascertainment  of  value  is  all  that  it  was  agreed  to  leave 
to  arbitration ; and,  if  the  parties  are  unable  to  agree  as  to  whether 
what  has  been  taken  over,  or  not  taken  over,  is  “ necessary  to  the 
working  of  the  said  railways,”  the  matter,  as  it  seems  to  me,  must 
be  adjudicated  upon  by  the  Courts  and  the  necessity  established. 
The  strongest  argument,  if  applicable,  against  this  construction, 
would  be  that  of  inconvenience,  while  an  important  one  is  that, 
under  subsec.  4,  “ necessity  ” may  practically  vanish  under  the 
test  to  be  applied  to  values  under  that  section.  But  the 
answer  as  to  inconvenience  is  found  in  what  has  actually  hap- 
pened, namely,  that,  out  of  some  10  or  11  millions  of  property, 
only  a value  of  $923,000  is  involved  and  only  9 items.  The 
proper  significance  of  subsec.  4 is  that,  while  it  assumes  immedi- 
ate necessity,  which  therefore  requires  the  thing  in  question  to  be 
dealt  with  by  the  arbitrators,  they  may  reduce  or  even  eliminate 
its  value,  if,  having  regard  to  the  requirements  of  a railway  of 
the  best  kind  and  system  then  in  operation  and  applicable  to  the 
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City  of  Toronto,  they  conclude  that  its  value  is  nil  when  tested  by 
that  standard. 

My  conclusion  on  this  branch  of  the  case  is  that  the  award 
must  be  set  aside  in  part  or  reduced  by  eliminating  the  items  set 
out  in  schedule  B.  which  have  been  charged  against  the  city,  and 
that  the  parties  must  first  have  their  necessity  established  within 
the  terms  of  the  contract  before  an  arbitration  can  be  had  as  to 
their  value.  If  it  is  inevitable,  then  it  must  be  referred  back  to 
the  arbitrators  to  make  a new  award  eliminating  these  items,  but 
that  should  not,  I think,  be  the  true  procedure  here.  In  view  of 
the  cases  of  Beckett  v.  Midland  Railway  Co.  (1866),  L.R.  1 C.P. 
241,  and  Lionel  Barber  & Co.  Limited  v.  Deutsche  Bank  ( Berlin ) 
London  Agency , [1919]  A.C.  304,  I think  this  Court  can  strike 
them  out  without  remitting  the  award. 

(2)  As  to  the  application  of  the  ruletof  reproduction  cost  less 
depreciation,  I am  unable,  upon  a careful  perusal  of  the  arbitra- 
tors7 reasons,  to  conclude  that  they  have  applied  it  as  a rule 
imposed  on  them  by  law.  They  have  adopted  it  as  “ an  approved 
method  “ in  estimating  value ; and,  while  in  some  cases  it  seems 
not  to  be  the  best  or  only  test  or  basis,  it  cannot  be  said  to  be 
something  outside  their  power  to  adopt  and  apply  if  they  think  it 
reasonable  so  to  do. 

(3)  As  to  scrap  value,  this  is  properly  to  be  determined  by 
the  market  price  of  such  articles  as  can  be  used  in  a way  other 
than  that  for  which  they  were  designed,  or,  in  other  words,  of 
things  cast  on  the  scrap-heap  as  discarded. 

The  objection  is  that  the  arbitrators  have  arrived  at  this  value 
in  such  a way  as  to  find  some  value  by  reason  of  a temporary  use 
to  which  these  things,  such  as  old  rails  and  old  cars,  were  put 
when  the  railway  was  taken  over.  It  is  urged  that  this  is  appar- 
ent in  regard  to  tracks,  as  to  which  it  is  said : “ Take  the  case 

of  a section  of  track  which  has  become  so  worn  that  it  should, 
having  regard  to  good  practice,  be  taken  up  and  replaced  by  new 
construction.  The  cost  of  reproduction  of  the  section  in  question 
might  be  quite  large,  but  there  would  have  to  be  deducted  an 
amount  for  depreciation  which  would  leave  only  scrap  value  re- 
maining.” 

I think  the  objection  answers  itself.  The  definition  thus  given 
shews  what  the  arbitrators  meant  by  “ scrap  value and  while, 
in  my  judgment,  it  is  not  a wholly  accurate  one  in  the  usual 
acceptance  of  the  phrase,  the  fact  that  the  use  of  the  words  may 
seem  somewhat  misleading  is  no  reason  for  saying  that  the  wrong 
value  has  been  arrived  at.  That  value,  so  called  “ scrap  value,” 
is  what  the  arbitrators  regard  as  the  depreciated  value  of  the 
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things  they  were  appraising  in  this  connection.  It  cannot  there- 
fore be  said  that  they  meant  by  “ scrap  value  ” a value  other  than 
what  they  have  explained  it  to  mean. 

(4)  The  “time  of  the  arbitration”  is  the  period  at  which  the 
value  to  the  city  is  to  be  fixed  having  regard  to  some  system  then 
in  operation.  This  requires  the  arbitrators,  first,  to  ascertain 
what  is  the  best  kind  and  system  applicable  to  this  city,  and, 
secondly,  that  it  is,  when  they  determine  values,  in  operation  else- 
where. 

Thus  value  is  related  to  actual  usefulness  to  the  city  having 
regard  to  a standard  defined  by  the  statute,  which  standard  must 
be  constantly  before  the  minds  of  the  arbitrators  when  they  are 
arriving  at  the  values  to  be  placed  upon  the  property  taken  over. 

Two  different  methods  of  arriving  at  value  upon  this  basis  as 
of  the  time  of  the  arbitration  were  suggested — one  by  each  side. 
The  arbitrators  adopted  neither,  but,  instead,  having  before  them 
the  contentions  of  the  parties,  decided  that  the  value  was  to  be 
the  actual  yalue  at  the  time  of  the  arbitration.  In  this  connec- 
tion they  say : “ Speaking  generally,  we  have  had  before  us  an 
immense-  amount  of  evidence  dealing  with  the  suitability,  physical 
condition,  depreciation,  original  cost  of  construction  or  purchase- 
price,  cost  of  reproduction  and  overhead  costs  connected  with  re- 
production, of  all  the  properties  real  and  personal  taken  over  by 
the  city.  All  this  evidence  has  been  considered  in  its  bearings 
upon  the  question  of  value.  All  evidence  adduced  by  both  sides 
has  been  carefully  considered  and  given  its  due  weight  in  its 
bearing  upon  the  question  of  actual  value  at  the  time  of  the  arbi- 
tration, having  regard  to  the  provisions  and  qualifications  of  the 
agreement  and  statute.  The  Board  has  also  had  the  advantage  of 
an  inspection  of  the  land  and  buildings,  railway  plant,  and  equip- 
ment of  the  company.” 

I think  this  was  reasonable  and  proper  and  entirely  in  line 
with  the  provisions  of  the  conditions  and  statute. 

(5)  Interest.  In  view  of  the  fact  that  possession  was  taken 
of  all  the  property  of  the  railway  company,  and  that  the  city  has 
received  whatever  profits  accrued  by  the  operation  of  the  railway, 
it  would  seem  equitable  that  interest  should  be  paid  from  the 
time  of  taking  possession.  See  Rhys  v.  Dare  Valley  Railway  Co. 
(1874),  L.R.  19  Eq.  93;  In  re  Pig  got  and  Great  Western  Railway 
Co.  (1881),  18  Ch.L.  146,  followed  in  Ontario  in  Toronto  General 
Trusts  Corporation  v.  White  (1902),  5 O.L.R.  21.  See  also  Re 
White  and  City  of  Toronto  (1917),  38  O.L.R.  337.  But  there  is 
no  warrant  for  including  it  in  the  award  of  the  arbitrators.  The 
Interest  Act  of  Ontario  and  the  practice  established  here  permits 
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the  Court  to  adjudge  payment  of  interest  in  certain  cases,  and 
to  the  Court  they  must  apply.  This  provision  should  be  struck 
out. 

The  proper  judgment  upon  this  motion  is  to  strike  out  the 
$543,500,  and  the  clause  as  to  interest,  and  on  the  other  points  to 
dismiss  the  application.  As  each  succeeds  in  part,  there  should  be 
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Maclaren,  J.A. : — I agree. 

Ferguson,  J.A. : — I agree  in  the  result  and  in  the  main  in  the ' 
reasons  of  my  brother  Hodgins. 


Magee,  J.A. : — Both  the  City  of  Toronto  and  the  Toronto 
Railway  Company  appeal  from  the  order  of  Logie,  J.,  refusing  to 
disturb  an  award  made  by  the  majority  of  three  arbitrators  fixing 
the  price  to  be  paid  by  the  city  to  the  company  on  acquiring  the 
company’s  street  railway  property  at  the  Termination  of  its  fran- 
chise. The  company  had  succeeded  to  the  rights  of  George  W. 
Kiely  and  three  others  who  in  1891  purchased  from  the  city  the 
railway  property  which  the  city  had  acquired  from  a former  com- 
pany called  the  Toronto  Street  Railway  Company,  which  had  oper- 
ated a street  railway  in  the  city. 

By  an  agreement  dated  the  1st  September,  1891,  the  city  sold 
and  assigned  to  those  four  persons  the  railways  and  property 
acquired  from  the  former  company,  with  certain  extensions  and 
additions  made  by  the  city,  and  granted  them  the  exclusive  right 
for  a specified  term  of  20  years  and  renewal  of  10  years  as  therein 
set  out  to  operate  surface  street  railways  in  the  city,  excepting 
certain  parts.  That  agreement  embodied  certain  conditions  of 
sale,  which  contained  a clause  under  which  the  arbitration  here  in 
question  was  provided  for. 

That  clause  (7)  provided  that  “at  the  termination  of  the 
contract  ” the  city  might  “ take  over  all  the  real  and  personal 
property  necessary  to  be  used  in  connection  with  the  working  of 
the  said  railways,”  at  a value  to  be  determined  by  one  or  more 
arbitrators  not  execeeding  three,  to  be  appointed  as  therein  pro- 
vided, but  that  the  city  should  “ only  pay  for  the  land  conveyed  by 
them  to  the  purchaser,  what  it  is  worth,  without  reference  to  its 
value  for  the  purpose  of  operating  a street  railway  or  railways.” 

Certain  provisions  of  that  agreement  were  beyond  the  powers 
of  the  city,  and  it  was  necessary  to  obtain  an  Act  of  the  Legis- 
lature to  make  it  effectual,  and  both  parties  agreed  to  assist  in 
obtaining  such  legislation. 

In  consequence,  an  Act  was  passed  incorporating  the  four  pur- 
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chasers  as  the  Toronto  Railway  Company  and  declaring  the  agree- 
ment valid  and  giving  the  company  the  exclusive  right  to  operate 
the  railway,  as  therein,  for  30  years  from  the  1st  September,  1891 ; 
and  sec.  4 of  that  Act  required  (2)  that  if  the  city  should  desire 
to  exercise  the  right  of  taking  over  the  property  necessary  at  the 
termination  of  the  30  years  it  should  give  12  months’  notice,  and 
(3)  might  then  proceed  at  once  to  arbitrate  under  the  conditions 
in  that  behalf,  and  directed  that  the  arbitrators  were  “ to  consider 
only  the  actual  value  of  the  actual  and  tangible  property,  plant, 
equipments,  and  works  connected  with  and  necessary  to  the  oper- 
ation of  the  railways  which  is  not  to  include  any  land,  property  or 
rights  acquired  or  used  in  connection  with  the  said  street  railway, 
and  which  do  not  actually  form  a part  of  the  said  street  railway 
undertaking  necessary  to  the  carrying  out  of  the  same,”  and  (4) 
in  arriving  at  such  value  the  arbitrators  are  to  consider  only  the 
value  of  the  said  several  particulars  to  the  city  at  the  time  of  the 
arbitration,  having  regard  to  the  requirements  of  a railway  of  the 
best  kind  and  system  then  in  operation  and  applicable  to  the  said 
city. 

It  is  well  to  bear  in  mind  that  this  provision  for  taking  over 
by  the  city  and  for  settling  the  value  by  arbitration,  although 
authorised  by  the  statute,  was  not  in  the  nature  of  expropriation. 
It  was  the  agreement  of  the  parties  for  the  option  to  purchase,  and 
deliberately  settled  the  mode  of  arriving  at  the  price  to  be  paid 
and  the  tribunal  by  which  it  was  to  be  settled. 

There  is  no  reason  for  looking  at  the  transaction  as  if  the  com- 
pany was  being  deprived  of  its  property  against  its  will  and 
therefore  entitled  to  more  consideration.  It  is  simply  a matter 
of  bargain.  The  parties  have  deliberately  agreed  to  submit  the 
question  of  amount  to  arbitrators.  They  have  chosen  as  such 
eminent,  careful,  and  experienced  men,  those  in  whose  judgment 
and  impartiality  they  had  confidence.  That  being  so,  the  decision 
arrived  at  should  not  be  disturbed  except  upon  the  clearest  grounds. 
The  three  arbitrators  heard  a great  mass  of  evidence  upon  each 
side  and  made  personal  inspection  where  advisable.  The  award 
has  been  agreed  to  and  signed  by  only  two,  who  state  very  fully 
the  considerations  which  guided  them  and  their  reasons  for  the 
conclusions  at  which  they  arrived.  These  conclusions  were  not 
concurred  in  by  the  arbitrator  selected  by  the  city,  but  we  are 
without  the  benefit  of  any  figures  which  would  have  commended 
themselves  to  his  judgment  or  the  reasons  which  would  move  him 
thereto. 

Before  the  arbitrators  there  was  of  course  wide  difference  as 
to  the  actual  value  which  should  be  found  for  the  property  actu- 
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ally  taken  over  by  the  city,  but  there  were  also  certain  separate 
items  of  property  of  the  company  as  to  which  there  was  dispute 
whether  or  not  the  city  was  bound  to  take  them  over  as  being 
necessary  for  the  carrying  on  of  the  railway. 

As  to  some  of  these  latter  the  arbitrators  who  have  signed  the 
award  considered  that  the  city  should  take  them  over,  and  as  to 
others  that  the  city  was  not  liable  to  do  so,  and  they  have  in  their 
reasons  dealt  separately  with  all  these. 

The  award  sets  out  in  schedule  A.  the  property  actually  taken 
over  and  in  schedule  B.  the  disputed  properties,  and  declares  that, 
of  the  latter,  5 are  necessary  to  be  used  in  connection  with  the 
working  of  the  railway  within  the  meaning  of  the  agreement,  viz., 
a part  of  Front  street  power  house  property,  3 storage  battery 
properties  on  Front  street,  Harrison  street,  and  Yonge  street,  and 
a storage  yard  on  Sherbourne  street,  but  that  the  remainder  of  the 
property  in  schedule  B.  is  not  necessary,  and  then  the  award  finds 
the  value  of  the  property  in  schedule  A.  and  of  the  5 parcels  in 
schedule  B.  to  be  $11,188,500,  which  sum,  with  interest  at  5 per 
cent,  per  annum  from  the  31st  “August,  19.21,  to  the  date  of  the 
award,  is  adjudged  to  be  paid  by  the  city.  In  their  reasons  for 
the  award  the  two  arbitrators  say  they  have  valued  the  5 proper- 
ties at  $140,000  for  the  part  of  the  power  house,  storage  battery 
properties  $338,500,  and  $65,000  for  the  storage  yard,  these  making 
in  all  $543,500,  and  the  property  in  schedule  A.  at  $10,645,000. 
These  sums  make  up  the  total  of  $11,188,500.  Then  the  values 
arrived  at  as  to  the  properties  found  to  be  unnecessary  are  $170,000 
for  the  company’s  main  office  building,  $83,000  for  Scarborough 
Beach  property,  $61,500  for  King  and  St.  Lawrence  streets  pro- 
perty, and  $10,000  for  rolling  stock,  $5,000  for  patterns,  $50,000 
for  certain  materials  and  supplies. 

As  to  the  value  of  the  items  in  schedule  A.  the  arbitrators  have 
stated  that  they  have  weighed  all  the  considerations  which,  in  my 
judgment,  should  enter  into  the  valuation  of  such  property.  What 
weight  they  attached  to  each  in  regard  to  each  item  or  class  of 
items  or  how  each  affected  their  judgment,  we  clearly,  as  I think, 
are  not  entitled  to  ask  or  know.  I have  heard  nothing  which 
would  lead  me  to  believe  that  they  have  acted  on  any  wrong  prin- 
ciple in  valuing.  Much  was  said  about  reproduction  cost  and  the 
trend  of  wages  and  scrap  valuing  and  prices,  but  the  arbitrators 
have  not  tied  themselves  to  anything  but  a general  consideration 
of  all  matters  which  might  affect  value. 

They  may  have  overestimated  or  underestimated,  but  unless 
they  have  gone  clearly  wrong  in  law  we  have  no  right  to  interfere. 

As  to  the  5 items  totalling  $543,500  in  schedule  B.  the 
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same  may  be  said  of  each,  but  another  question  arises.  The  city 
did  not  take  them  over,  and  disputes  not  only  the  valuation  but 
the  liability.  Is  the  conclusion  of  the  arbitrators  liable  to  be 
disturbed  on  the  question  of  liability,  though  not  on  the  question 
of  amount? 

If  the  city  purchased,  it  was  to  take  over  all  the  property  neces- 
sary. It  was  not  entitled  to  say,  “ Some  is  necessary  but  we  will 
not  take  it,  we  will  supply  ourselves  elsewhere  or  substitute  some- 
thing else.”  If  they  could  say  that,  not  a rail  in  situ  could  be  said 
to  be  necessary.  If  it  was  in  fact  necessary,  and  if  the  city  was 
bound  as  such  to  take  it,  the  rejection  could  not  relieve  the  city  or 
remove  the  item  from  the  forum  of  the  arbitration.  Whether 
the  arbitrators  could  act  would  depend  upon  the  fact  of  the  item 
being  necessary;  but,  if  they  rightly  on  the  evidence  concluded  it 
to  be  so,  then  it  was  their  duty  to  value,  and  their  valuation  should 
stand.  In  arriving  at  their  conclusion  the  distinction  must  be 
borne  in  mind  between  unneoessariness  and  antiquated  or  unim- 
proved efficiency.  The  latter  is  a question  of  value  under  sec.  4 of 
the  Act,  and  their  judgment  of  it  would  stand  if  no  legal  principle 
was  involved.  But  the  Court  is  entitled  to  inquire  into  the 
evidence  as  to  whether  they  have  rightly  concluded  that  all  the 
5 items  were  necessary.  I have  not  heard  anything  to  lead  me 
to  differ  from  them  on  that  point  as  to  any  of  the  items,  and  in 
my  opinion  they  should  stand. 

Then  as  to  the  other  or  rejected  items  in  schedule  B.  the  same 
may  be  said,  and  I would  agree  with  their  conclusions,  with  one 
exception,  and  that  is  the  company’s  main  office,  valued  at  $170,000. 
Apparently  the  only  reason  for  its  rejection  was  that  "the  un- 
dertaking of  the  company  embraced  other  important  enterprises 
besides  that  of  the  railway,  so  that  it  cannot  be  strictly  said  that 
the  main  office  building  was  exclusively  used  in  the  operation  of 
the  railway  which  forms  the  subject  of  this  arbitration.”  They 
find  that  the  land  and  building  was  in  use  for  the  purposes  of  the 
railway  company,  and  that  there  is  no  doubt  it  was  practically 
" so  used,”  that  is,  " exclusively  used  in  the  operation  of  the  rail- 
way,” and  no  doubt  that  from  the  standpoint  of  administration 
of  the  railway  a head  office  is  necessary.”  They  say : “ Such  an 
office  may  be  rented  from  others  or  may  be  in  a building  owned  by 
the  company  operating  the  railway.  The  site  occupied  by  the 
building  is  a convenient  one  for  head  office  purposes,  being  in  the 
down  town  district  and  at  the  junction  of  two  important  lines  of 
the  street  railway.”  But  they  add : “ On  the  whole,  however,  we 
are  of  opinion  that  a property  used  for  head  office  purposes  is  not 
within  the  meaning  of  the  expression  f necessary  to  be  used  in 
connection  with  the  working  of  the  railway.’  ” 
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These  statements  of  the  circumstances  are  in  accordance  with 
the  evidence,  but  I am  unable  to  agree  with  the  arbitrators  that 
the  building  was  not  necessary.  It  is,  I think,  too  narrow  an 
interpretation  to  put  upon  the  words  “ operation  of  the  railway.” 

If  the  city  had  insisted  upon  getting  the  building,  it  does  not 
seem  to  me  that  the  company  could  have  withheld  it.  The  ques- 
tion of  necessity  here  is,  I think,  very  much  like  the  question  of 
ultra  vires  in  the  case  of  a bank  or  other  corporation  entitled  to 
hold  land  for  its  use  acquiring  or  erecting  a building,  part  of  which 
it  may  for  present  economy  have  to  rent  or  use  for  other  purposes. 

I am  of  opinion  that  the  arbitrators  erred  in  the  finding  of 
fact  so  as  to  deprive  themselves  of  jurisdiction,  and  that  the  award 
should  be  increased  by  $170,000. 

There  remains  the~question  of  interest  awarded  from  the  31st 
August,  1921,  the  date  the  city  took  possession.  As  the  so-called 
arbitrators,  who  were  really  only  valuers,  were  not  to  do  anything 
but  value  and  award  the  amount  they  valued,  I do  not  find  any 
authority  for  them  to  award  interest,  and  the  award  should  be 
reduced  by  striking  out  that  clause. 

On  this  application  we  can  do  no  more  than  deal  with  the 
powers  of  the  arbitrators  as  to  the  interest.  This  reduction  of 
the  award  would  not  prejudice  any  right  of  the  company  as  vendor 
to  seek  enforcement  of  a claim  for  interest  against  a purchaser  in 
possession  in  any  other  way  it  may  be  advised,  either  by  a lien  on 
the  main  office  building  not  yet  conveyed  or  otherwise.  If  thought 
desirable,  the  order  may  declare  that  it  is  without  prejudice  to  any 
such  claim. 

Except  as  to  these  two  items,  both  appeals  should  be  dismissed, 
and,  in  view  of  divided  success,  without  costs. 

Meredith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. 

Order  as  stated  ly  Hodgins,  J.A.  (Magee,  J.A.,  dissenting  in 
part). 
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Re  McLean  Gold  Mines  Limited  and  The  Attorney- General 

for  Ontario. 

Mines  and  Mining — Jurisdiction  of  Mining  Commissioner — Mining  Act 
of  Ontario,  R.S.O.  191Jh  ch.  32,  secs.  16,  123  (11  Geo.  V.  ch.  16,  sec. 
17) — Patents  Issued  through  Fraud,  Error,  or  Improvidence — 
Jurisdiction  Exercised  ~by  Superior  Court — Appointment  of  Com- 
missioner Toy  Provincial  Authority  — Presumption  — Collateral 
Attach — Jurisdiction  “ after  Patent  ” — Judgment  of  Commissioner 
Set  aside  as  coram  non  Judice — Forfeiture — Certificate  of  Minister 
— Mining  Tax  Act,  R.S.O.  191 4,  ch.  26,  sec.  21  — “ Relating  to  Min- 
ing.” 

The  jurisdiction  given  to  the  Mining  Commissioner  by  sec.  123  of  the 
Mining  Act  of  Ontario,  as  enacted  by  (1921)  11  Geo.  V.  ch.  16,  sec. 
17,  includes  that  exercised  by  the  Court  of  Chancery  and  afterwards 
by  the  High  Court  of  Justice  in  Ontario,  in  respect  of  patents  issued 
through  fraud,  error,  or  improvidence — a jurisdiction  always  exer- 
cised by  a Superior  Court.  To  appoint  a commissioner  and  then  to 
invest  him  with  powers  exercisable  by  a Superior  Court,  as  that 
term  is  to  be  understood  in  the  British  North  America  Act,  is  to 
enable  the  Provincial  authority  in  effect  to  appoint  a Judge  of  a 
Superior  Court — which  is  beyond  its1  power. 

An  order  of  the  Mining  Commissioner  purporting  to  determine  an 
application  for  an  order  declaring  void,  after  patent  issued,  the  for- 
feiture of  certain  mining  claims  for  non-payment  of  taxes,  was  set 
aside  as  coram  non  judice. 

Having  regard  to  the  provisions  of  sec.  16  of  the  Mining  Act  of  On- 
tario, and  of  sec.  123,  it  could  not  be  presumed  that  the  Governor- 
General  had  given  the  provincial  appointee  a patent  designating 
him  a Judge  of  a Superior  Court;  nor  was  the  position  of  the  Com- 
missioner the  subject  of  a collateral  attack. 

In  re  Toronto  Railway  Co.  and  City  of  Toronto  (1913),  44  O.L.R.  381, 
387,  distinguished. 

Semt)le,  that  the  certificate  which  the  Minister  of  Lands  Forests  and 
Mines  purported  to  issue  under  sec.  21  of  the  Mining  Tax  Act  was 
not  such  a declaration  of  forfeiture  as  is  contemplated  by  that  Act. 
The  Mining  Tax  Act  is  not  one  “ relating  to  mining,”  within  the 
meaning  of  sec.  16(1)  of  the  Mining  Act. 

An  appeal  by  the  McLean  Gold  Mines  Limited  from  an  order 
of  the  Mining  Commissioner  of  the  7th  March,  1923,  dismissing 
the  motion  of  the  appellants  for  an  order  declaring  void  the  for- 
feiture of  their  mining  claims  for  non-payment  of  taxes. 

May  28,  29,  and  30.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  N.  Tilley , K.C.,  and  T.  A.  Beament,  K.C.,  for  the  appel- 
lants. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  and  the  Min- 
ister of  Mines,  respondents. 

A.  G.  Slaglit , K.C.,  and  T.  J.  Gallivan , for  the  Arnprior  Pay- 
master Mines  Limited,  respondents. 


1928. 
Sept.  24. 
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September  24.  Hodgins,  J.A. : — There  is  a question  of  the 
jurisdiction  of  the  Mining  Commissioner  involved  in  this  case, 
although  not  insisted  on  by  any  of  the  parties. 

The  present  Act  applying  to  the  Mining  Commissioner,  the 
Mining  Act  of  Ontario,  R.S.O.  1914,  ch.  32,  sec.  123,  as  enacted  by 
(1921)  11  Geo.  V.  ch.  16,  sec.  17,  gives  him  jurisdiction  and  power 
in  these  words  : — 

“ 123. — (1)  Except  as  provided  by  sections  182  and  183,  no 
action  shall  lie  nor  shall  any  other  proceedings  be  taken  in  any  court 
as  to  any  matter  or  thing  upon  which  before  or  after  the  issue  of 
the  patent  any  right,  privilege  or  interest  conferred  by  or  under 
the  authority  of  this  Act  depends,  but  save  as  in  this  Act  other- 
wise provided  every  claim,  question  and  dispute  in  respect  to  any 
such  matter  or  thing,  shall  be  determined  by  the  Commissioner, 
and  in  the  exercise  of  the  powers  conferred  by  this  section  the 
Commissioner  may  make  such  order  and  give  such  directions  as  he 
may  deem  necessary  for  making  effectual  and  enforcing  compli- 
ance with  his  decision. 

“(2)  Without  limiting  the  general  powers  conferred  by  the 
next  preceding  subsection,  it  is  declared  that  the  Commissioner 
shall  have  jurisdiction  and  power  to  hear  and  determine  all  claims, 
questions  and  disputes  arising  before  or  after  patent  between  con- 
testing claimants  or  between  the  Crown  and  a claimant : 

“ (a)  For  or  in  respect  of  any  mining  claim,  quarry  claim, 
mining  lands  or  mining  rights  or  any  right,  title  or  interest  there- 
in; 

“(b)  As  to  the  existence,  validity  or  forfeiture  of  any  mining 
claim,  quarry  claim,  working  permit  or  boring  permit,  or  applica- 
tion therefor  or  of  any  right  or  privilege  or  interest  which  may 
before  or  after  patent  be  acquired  under  the  provisions  of  this 
Act.” 

The  words  “or  after”  before  “patent”  were  added  on  the 
3rd  May,  1921,  by  the  amending  Act,  after  the  forfeiture  alleged 
in  this  case,  the  certificate  of  which  is  dated  the  7th  October,  1920. 

The  extensive  jurisdiction  thus  given  the  mining  court  in- 
cludes, as  applied  to  this  case,  that  exercised  by  the  Court  of  Chan- 
cery and  afterwards  by  the  High  Court  of  Justice  in  Ontario,  in 
respect  of  patents  issued  through  fraud,  error,  or  improvidence. 
See  Zock  v.  Clayton  (1913),  28  O.L.R.  447,  at  p.  466  et  seq.,  and 
Oxweld  Acetylene  Co.  v.  Oxyweld  Co.  of  Canada  Limited  (1923), 
53  O.L.R.  455.  Apart  from  that,  it  is  a jurisdiction  always  exer- 
cised by  a Superior  Court. 

To  appoint  a Commissioner  and  then  to  invest  him  with  powers 
exercisable  by  a Superior  Court,  as  that  term  is  to  be  understood 
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in  the  British  North  America  Act,  1867,  is  to  enable  the  Province 
in  effect  to  appoint  a Judge  of  a Superior  Court.  For  what  else 
is  he,  notwithstanding  his  designation,  if  in  fact  he  exercises  the 
jurisdiction,  powers,  and  functions  of  a Superior  Court  Judge? 

In  Re  Toronto  Railway  Co.  and  City  of  Toronto  (1918),  44 
O.L.R.  381,  387,  this  Court  said: — 

“ The  presumption  undoubtedly  is  that  de  facto  members  of 
the  Board  were  validly  appointed,  and  it  might  he  a sufficient 
answer  to  the  contention  to  say  that  there  is  nothing  to  shew  that 
they  were  not  appointed  by  the  Governor-General.” 

I do  not  think  that  answer  is  relevant  here.  The  Mining  Com- 
missioner is  appointed  by  the  Lieutenant-Governor  of  this  Province 
in  Council. 

Section  16  of  the  Mining  Act  of  Ontario  reads  as  follows  : — 

“ 16. — (1)  The  Lieutenant-Governor  in  Council  may,  from 
time  to  time,  appoint  an  officer  to  be  known  as  the  Mining  Com- 
missioner, for  the  purposes  of  this  Act,  and  all  other  Acts  relating 
to  mining. 

“(2)  He  shall  be  a barrister  of  at  least  ten  years’  standing  at 
the  bar  of  Ontario. 

“(3)  He  shall  not  practise  as  a barrister  or  solicitor  in  any 
matter  arising  under  this  Act,  or  act  in  any  capacity  as  a legal 
agent  or  adviser  in  any  such  matter. 

“(4)  In  case  of  his  illness  or  absence  from  Ontario,  the  Deputy 
Minister  of  Mines  may  act  in  his  stead.” 

It  cannot  very  well  be  said,  in  face  of  that  enactment,  and 
without  any  suggestion  from  the  Attorney-General,  who  is  a party 
to  this  action,  and  appeared  by  counsel  on  this  appeal,  that  this 
Court  should  presume  that  the  Governor-General  had  given  the 
Provincial  appointee  a patent  designating  him  as  a Judge  of  a 
Superior  Court.  This  would  seem  inconsistent  with  the  other 
provisions  of  sec.  123,  which,  by  subsec.  3 (added  by  the  amending 
Act  of  1921),  enables  the  parties  to  transfer  the  proceedings  into  a 
Superior  Court  upon  the  order  of  a Judge  thereof.  Why  should 
this  be  done  if  the  Commissioner  is  himself  a Judge  of  such  a 
Court  or  invested  with  similar  judicial  functions  and  powers? 

Nor  is  this  a collateral  attack  on  the  position  occupied  by  the 
Mining  Commissioner.  That  is  not  assailed  in  any  way.  All 
that  is  contended  is  that  a statute  of  the  Ontario  Legislature 
cannot  confer  on  an  officer  appointed  by  the  provincial  authorities 
ac  jurisdiction  which  can  only  be,  apart  from  that  legislation, 
exercised  by  the  Judge  of  a Superior  Court — a status  not  pos- 
sessed by  the  Mining  Commissioner.  The  jurisdiction  “after- 
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patent  ” was  not,  as  I have  pointed  out,  conferred  on  the  Mining 
Commissioner  until  after  the  so-called  forfeiture  was  declared 
by  the  document  (exhibit  17)  on  the  7th  October,  1920.  It  is  at 
least  doubtful  whether  the  jurisdiction  could  affect  the  appellants’ 
rights  accrued  before  the  3rd  May,  1921.  Their  right  to  bring 
an  action  in  the  Superior  Court  had  then  vested.  See  In  re  Bran- 
don’s Patent  (1884),  9 App.  Cas.  589. 

Having  due  regard  for  the  view  expressed  by  Strong,  J.,  in 
Severn  v.  The  Queen  (1878),  2 Can.  S.C.R.  70,  103,  1 am  of  opinion 
that  the  judgment  of  the  Mining  Commissioner  must  be  set  aside 
as  coram  non  judice , but  without  costs  to  any  party,  owing  to  the 
course  taken  by  all  on  the  argument  of  the  appeal. 

I am  also  of  opinion,  if  it  is  necessary  to  express  it,  that  the 
certificate  which  the  Minister  purported  to  issue  under  sec.  21  of 
the  Mining  Tax  Act  is  not  such  a declaration  of  forfeiture  as  is 
contemplated  by  that  Act,  but  rather  the  record  of  a prior  for- 
feiture which  is  not  warranted  by  the  language  of  the  statute.  I 
may  add  that  I do  not  think  the  Mining  Tax  Act,  R.S.O.  1914, 
ch.  26,  is  one  “ relating  to  mining.”  within  subsec.  1 of  sec.  16  of 
the  Mining  Act. 

Maclaren  and  Magee,  JJ.A.,  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A. : — ‘For  the  reasons  stated  by  the  late  Sir  John 
Thompson,  as  Minister  of  Justice  for  Canada,  in  his  several 
reports  to  his  Excellency  the  Governor-General  of  Canada  in  refer- 
ence to  the  disallowance  of  an  Act  of  the  Legislative  Assembly  of 
Quebec  to  amend  the  law  respecting  District  Magistrates,  which 
reports  are  dated  the  3rd  September,  1888,  the  29th  January, 
1889,  and  the  25th  July,  1889,  and  are  copied  in  Hodgins’s 
Dominion  and  Provincial  Legislation,  1867  to  1895,  at  pp.  345 
and  373,  I am  of  opinion  that: — 

(a)  The  Province  cannot  take  away  the  jurisdiction  of  Courts 
presided  over  by  Judges  appointed  by  federal  authority  and  trans- 
fer that  jurisdiction  to  Judges  appointed  by  the  provincial  execu- 
tive. 

(b)  The  words  of  the  British  North  America  Act,  sec.  96, 
referring  to  “ Judges  of  the  Superior,  District,  and  County 
Courts,”  include  all  classes  of  Judges  like  those  designated,  and 
not  merely  the  Judges  of  the  particular  Courts  which  at  the  time 
of  the  passage  of  the  British  North  America  Act  happened  to  bear 
those  names. 

(c)  While  the  Provinces  may  constitute  the  Courts  of  the 
Provinces,  all  Judges  who  are  to  preside  over  the  Superior,  District, 
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and  County  Courts,  and  all  Judges  exercising  like  powers  and 
jurisdiction,  or  jurisdiction  heretofore  exercised  by  the  said  Courts, 
must  be  appointed  by  federal  power  and  cannot  be  appointed  by 
the  Province. 

It  is  conceded  that  prior  to  and  but  for  the  passing  in  1921 
of  the  amendments  to  sec.  123  of  the  Mining  Act  of  Ontario,  R.S.O. 
1914,  ch.  32  (see  11  Geo.  V.  ch.  16,  sec.  17),  jurisdiction  to  hear 
and  determine  the  validity  of  the  forfeiture  by  the  Crown  of  the 
claimants’  patent  to  the  mining  claim  in  question  and  the  title  to 
the  said  lands  was  and  is  vested  in  the  Supreme  Court  of  Ontario : 
Oxweld  Acetylene  Co.  v.  Oxyweld  Co.  of  Canada  Limited , 53  O.L.R. 
455. 

[The  learned  Judge  set  out  the  provisions  of  secs.  16  and  123 
of  the  Mining  Act,  as  above.] 

The  clear  effect,  meaning,  and  intent  of  these  two  sections,  and 
particularly  of  the  amending  Act,  1921,  was  to  take  jurisdiction 
from  the  Superior  Court  of  this  Province  and  vest  it  in  a Com- 
missioner (Judge)  named,  appointed,  paid,  and  subject  to  dis- 
missal by  the  Province.  In  my  opinion,  this  is  contrary  to  the 
provisions  -of  secs.  96,  99,  and  100  of  the  British  North  America 
Act  and  ultra  vires  of  the  Provincial  Legislature;  and,  therefore, 
the  judgment  appealed  from  is  without  force  and  effect  as  being 
pronounced  by  one  having  no  power  or  jurisdiction  in  the  premises. 

For  these  reasons,  I would  set  aside  the  judgment  appealed 
from  as  one  pronounced  without  jurisdiction,  and  allow  the  parties 
to  proceed  to  the  trial  of  the  issue  before  a properly  constituted 
tribunal.  And,  because  I am  of  opinion  that  the  issues  have  not 
yet  been  tried,  I refrain  from  expressing  any  opinion  on  the  merits 
or  legal  rights. 

I would  make  no  order  as  to  costs,  because,  while  the  respond- 
ents were  willing  to  take  advantage  of  the  objection  raised  to  the 
jurisdiction  of  the  Commissioner,  they  did  not  desire  to  press  the 
objection  unless  the  Court  was  of  the  opinion  that  the  Commis- 
sioner had  reached  a wrong  result. 

Meredith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. He  had  prepared  and  left  with  his  brethren  the  following 
judgment  (which  is  appended  as  shewing  his  reasons  for  coming 
to  a conclusion  different  from  that  reached  by  the  other  members 
of  the  Court)  : — 

The  appellants  were  the  owners  of  the  lands  in  question,  and  the 
question  for  decision  is  as  to  whether  or  not  the  lands  were  for- 
feited to  the  Crown  for  non-payment  of  the  taxes  due  on  them. 
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It  is  not  questioned  that  the  lands  were  liable  to  the  taxes,, 
that  the  taxes  were  unpaid,  and  that,  had  the  proper  steps  been 
taken,  the  lands  might  have  been  forfeited  to  the  Crown;  but  it 
is  argued  that  these  steps  were  not  taken ; that  the  notice  required 
by  the  statute  was  not  given  in  time;  that  the  lands  were  im- 
properly described  as  mining  locations;  that  notice  was  not 
properly  sent  to  the  appellants;  and  that  the  certificate  of  for- 
feiture which  was  signed  by  the  Minister  of  Mines  was  not  a 
proper  or  effective  certificate. 

To  this  it  is  answered  that  these  objections,  except  the  last  of 
them,  relate  to  matters  and  proceedings  which  were  not  conditions 
precedent  to  the  exercise  by  the  Minister  of  his  authority  to  de- 
clare the  forfeiture,  and  that  in  any  case  the  effect  of  subsec.  6 of 
sec.  21  of  the  Mining  Tax  Act,  R.S.O.  1914,  ch.  26,  is  to  make 
the  certificate  of  the  Minister,  when  signed,  conclusive  evidence  of 
the  forfeiture,  and  also  to  make  the  recital  of  the  forfeiture  in  the 
subsequent  patent  to  the  respondents  the  Paymaster  Mines  Lim- 
ited “ absolute  and  conclusive  evidence  of  the  forfeiture  to  the 
Crown  of  the  land  so  certified,  declared,  or  recited  to  have  been 
forfeited.” 

I have  come  to  the  conclusion  that  the  contention  of  the  re- 
spondents as  to  the  effect  of  subsec.  6 is  well-founded.  I can  see 
no  reason  to  justify  our  cutting  down  its  clear  and  unambiguous 
language,  and  to  limit  its  application  in  the  way  contended  for 
would,  in  my  judgment,  make  the  subsection  a mere  mass  of 
meaningless  words. 

Some  of  the  cases  cited  by  counsel  for  the  appellants  would 
seem  to  require  us  to  hold  that  if  no  taxes  had  been  in  arrear  the 
subsection  would  not  be  applicable,  and  that  is  the  farthest  these 
cases  go  to  support  the  contention  of  the  appellants. 

The  most  formidable  objection  to  the  application  of  the  sub- 
section rests  upon  the  fact  that  the  certificate,  though  dated  and 
signed  on  the  7th  October,  1920,  is  that  the  property  “ shall  on 
and  after  the  1st  day  of  July,  1920  ...  be  forfeited  to  and 
vested  in  the  Crown.  . . 

It  is  argued  that  that  is  not  such  a certificate  as  is  validated 
by  subsec.  6 ; that  the  authority  of  the  Minister  is  limited  to  de- 
claring by  his  certificate  the  forfeiture  on  and  from  the  date  upon 
which  the  certificate  is  signed;  and  that  he  has  no  authority  to 
declare  a forfeiture  as  of  a day  prior  to  the  signing  of  the  certifi- 
cate. There  would  have  been  more  force  in  this  contention  if 
the  certificate  had  declared  the  forfeiture  as  of  the  1st  July,  but 
that  is  not  what  is  stated:  it  is  “ on  and  after  the  1st  July;”  and 
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I do  not  see  why,  if  ineffective  to  declare  a forfeiture  on  the  1st 
July,  it  may  not  be  read  as  declaring  it  on  the  date  of  the 
certificate. 

It  was  also  contended,  on  the  part  of  the  appellants,  that 
subsec.  6 of  sec.  21  does  not  apply  to  the  proceedings  before  the 
Mining  Commissioner;  that  it  is  only  in  a Court  that  the  certifi- 
cate made  receivable  is  evidence  without  proof  of  the  signature 
and  absolute  and  conclusive  evidence  of  the  forfeiture  to  the 
Crown  of  the  land  so  certified,  declared,  or  recited  to  have  been 
forfeited.” 

Assuming  the  point  to  be  well  taken,  the  answer  to  it  is  that 
the  question  before  this  Court  is  as  to  forfeiture,  and  the  Court 
is  bound  to  give  effect  to  the  provisions  of  the  subsection.  If  it 
were  not  so,  the  anomalous  result  might  follow  that  the  appeal 
would  be  allowed,  and  the  effect  of  that  would  be  that  the  appel- 
lants would  succeed  in  their  contention  that  there  had  been  no 
forfeiture,  although  the  subsection  makes  the  certificate  conclusive 
evidence  of  the  forfeiture. 

The  point,  however,  is,  in  my  opinion,  not  well  taken.  The 
effect  of  sec.  123  of  the  Mining  Act  of  Ontario,  R.S.O.  1914,  ch. 
32,  is,  I think,  to  constitute  the  Mining  Commissioner  a court  for 
the  purposes  of  the  section — whether  a superior  or  an  inferior 
court  it  is  not  necessary  to  consider. 

Although  the  Mining  Commissioner  is  not  in  terms  declared 
to  be  a court,  the  powers  and  jurisdiction  which  are  conferred  upon 
him  constitute  him  a court. 

Then  it  is  said,  if  he  is  constituted  a court,  the  Provincial 
Legislature  had  not  legislative  authority  to  appoint  a Judge  of  a 
Court  constituted  by  it,  and  the  proceedings  before  him  were 
coram  non  judice. 

I have  in  In  re  Toronto  Railway  Co.  and  City  of  Toronto,  44 
O.L.R.  381,  stated,  and  need  not  here  repeat,  my  reasons  for  hold- 
ing, as  I did,  that  the  status  of  a de  facto  Judge  cannot  be  at- 
tacked collaterally,  but  if  questioned  must  be  questioned  in  a direct 
proceeding  in  the,  nature  of  a quo  warranto. 

There  is,  besides,  nothing  before  the  Court  to  shew  that  the 
Mining  Commissioner,  though  appointed  by  the  Province,  has 
not  also  a patent  from  the  Governor-General. 

In  the  reports  of  the  late  Sir  John  Thompson,  referred  to  by 
my  brother  Ferguson,  which  I have  read.  Sir  John  Thompson 
concedes,  as  he  was  bound  to  do,  that  the  Provinces  may  and 
indeed  they  are  the  only  authority  which  can  constitute  provincial 
Courts. 
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If  the  Dominion  authorities  had  been  of  opinion  that  the  effect 
of  sec.  123  is  to  authorise  the  appointment  by  the  Province  of  a 
Judge,  whom  alone  the  Governor-General  has  power  to  appoint, 
it  was  open  to  them  to  recommend  the  disallowance  of  the  Act; 
but,  that  not  having  been  done,  the  Mining  Commissioner  is  a 
de  facto  Judge,  and,  as  I have  said,  his  status  cannot  be  attacked 
collaterally. 

For  these  reasons,  I would  dismiss  the  appeal  with  costs. 

Judgment  of  the  Mining  Commissioner  set  aside. 


[APPELLATE  DIVISION.] 

Grier  v.  Geokgas.* 

Building  Contract — Construction — Additions  to  Work  Made  by  Archi- 
tect— Work  not  Completed  within  Time  Fixed  — Liquidated  Dam- 
ages for  Delay — Extension  of  Time. 

. $ 

In  a building  contract  the  contractor  agreed  to  complete  the  work  not 
later  than  the  1st  October,  1920.  The  contract  provided  that  if  the 
contractor  should  be  delayed  in  the  prosecution  or  completion  of 
the  work  by  the  act,  neglect,  or  default  of  the  owner,  architect,  etc., 
the  time  fixed  for  completion  of  the  work  should  be  extended,  but 
only  if  a claim  for  an  extension  should  be  presented  to  the  architect 
within  48  hours  after  the  inception  of  the  delay.  There  was  also  a 
provision  for  payment  by  the  contractor  of  $100  per  working  day 
as  and  for  liquidated  damages  ifor  every  day  after  the  1st  October 
that  the  work  should  remain  incomplete,  subject  to  any  extension 
of  time  allowed  by  the  architect.  The  contractor  was  to  provide 
the  materials  and  perform  the  work  shewn  in  the  specifications; 
he  agreed  to  comply  with  such  alterations  or  additions  thereto  as 
should  be  required  by  the  architect;  and  there  was  a provision  for  a 
reduction  or  increase  of  the  contract  price  according  as  the  archi- 
tect should  reduce  or  add  to  the  amount  of  work  to  be  done.  On 
the  20th  September,  1920,  the  architect  ordered  additional  work. 
At  that  time  it  was  apparent  that  the  work  originally  contracted 
for  could  not  be  completed  by  the  1st  October;  and  in  fact  it  was 
not  completed  until  long  after  that  date;  but  there  has  been  no  ap- 
plication to  the  architect  for  an  extension,  nor  was  there  any  intima- 
tion on  the  part  of  the  owner  of  an  intention  to  enforce  a claim  for 
damages  for  delay:  — 

Held , that  the  contract  should  not  be  construed  so  as  to  impose  upon 
the  contractor  the  obligation  of  completing  the  work,  including  the 
additions,  within  the  time  fixed. 

Hamilton  v.  Vineberg  (1912),  3 O.W.N.  605,  1337,  21  O.W.R.  75,  22 
O.W.R.  238,  4i  D.L.R.  827,  approved. 

Dodd  v.  Churton,  [1897]  1 Q.  B.  562,  569,  and  Westwood  v.  Secretary 
of  State  for  India  in  Council  (1863),  7 L.T.N.iS.  736,  referred  to. 

An  appeal  by  the  plaintiff  (the  contractor)  and  a cross-appeal 
by  the  defendants  (the  owners)  against  the  judgment  of  Suther- 
land, Co.C.J.,  in  a mechanic’s  lien  action,  tried  at  Owen  Sound. 
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November  24  and  December  4,  1922.  The  appeal  was  heard 
by  Mulock,  C.J.Ex.,  Kelly,  Master,  Rose,  and  Oede,  JJ. 

G-.  W.  Mason , K.C.,  for  the  plaintiff. 

W.  S.  Middlebro , K.C.,  for  the  defendants. 


1923. 

Grier 

v. 

Georg  as. 


October  2,  1923.  The  judgment  of  the  Court  was  read  by 
Rose,  J.,  taking  the  disputed  items  of  the  claim  and  counterclaim 
seriatim . 

Upon  the  plaintiff’s  appeal  as  to  item  14  of  the  counterclaim 
the  judgment  was  as  follows: — 

Item  lJf  of  the  counterclaim.  This  is  the  most  important  item 
in  dispute.  The  plaintiff’s  contract  was  to  provide  the  materials 
and  perform  the  work  mentioned  and  shewn  in  or  on  the  specifi- 
cations, drawings,  and  estimating  details  prepared  by  the  architect 
(and  signed  by  the  plaintiff)  for  the  completion  of  the  excavation, 
masonry,  brick-work,  tile  and  concrete  floors,  walls,  partitions,  and 
reinforced  concrete  work  required  in  the  erection  of  the  building. 
By  art.  4 of  the  contract  the  plaintiff  agreed  also  to  “ comply  with 
such  alterations  of,  deviations  from,  or  additions  to,  the  said 
specifications,  drawings,  and  estimating  details  ” as  should  be 
required  by  the  architect;  and  there  was  a provision  for  a reduc- 
tion or  increase  of  the  contract  price,  according  as  the  architect 
should  reduce  or  add  to  the  amount  of  work  to  be  done. 

Article  5 is  as  follows : “ The  contractor  shall  complete  the 

several  portions;  and  the  whole  of  the  work  comprehended  in  this 
agreement,  by  the  time  or  times  hereinafter  stated,  to  wit:  all 
work  under  this  contract  shall  be  completed  not  later  than  the  1st 
day  of  October,  1920.” 

Article  6 provides  that,  should  the  contractor  be  delayed  in  the 
prosecution  or  completion  of  the  work  by  the  act,  neglect,  Or 
default  of  the  owner,  of  the  architect,  or  of  any  other  contractor, 
or  by  fire,  strikes,  etc.,  the  time  fixed  for  the  completion  of  the 
work  shall  be  extended,  but  only  if1  a claim  for  an  extension  is 
presented  in  writing  to  the  architect  within  48  hours  after  the 
inception  of  the  delay. 

Article  7 makes  provision  for  a similar  extension  in  case  the 
contractor  is  unable  to  get  possession  on  account  of  the  failure  of 
any  other  contractor  to  complete  his  contract ; but  nothing  is  said 
in  this  clause  as  to  whether  the  contractor  is  to  apply  for  the 
extension  or  the  architect  is  to  grant  it  without  being  asked. 

Article  16  provides:  “ Should  the  contractor  fail  to  finish  the 
work  herein  contracted  to  be  executed  at  or  before  the  time  herein 
agreed  upon,  he  shall  pay  to  or  allow  the  owner,  as  and  for  liqui- 
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dated  damages,  the  sum  of  $100  per  working  day  for  each  and 
every  week  (sic)  thereafter  that  the  said  work  shall  remain  incom- 
plete, subject  to  any  extension  of  time  allowed  by  the  architect 
under  article  7 of  this  agreement.  For  each  and  every  working 
day  contract  is  completed  before  stated  time,  owners  agree  to  give 
contractor  bonus  of  $50.” 

For  various  reasons — apparently,  inter  alia , because  of  the 
water  which  has  been  mentioned — the  work  under  the  plaintiff’s 
contract  was  slow,  and  it  was  not  completed  until  long  after  the 
day  fixed  by  the  contract,  the  1st  October,  1920.  But  there  had 
been  no  application  to  the  architect  for  any  extension  of  time,  nor 
(as  the  learned  Judge  finds)  any  intimation  on  the  part  of  the 
defendants  that  they  had  any  intention  of  enforcing  a claim  for 
damages  for  delay. 

On  the  20th  September,  1920,  the  architect  ordered  additional 
work.  It  was  apparent  at  that  time  that  the  work  originally  con- 
tracted for  could  not  be  completed  by  the  1st  October,  so  that  if, 
as  is  contended,  the  plaintiff’s  obligation  under  the  contract  was 
to  complete  by  the  1st  October  (or  within  such  extended  time  as 
the  architect  might  allow)  not  only  the  work  shewn  in  the  original 
specifications,  drawings,  and  estimating  details,  but  also  all  such 
additional  work  as  might  be  ordered,  and  to  pay  $100  a day  by 
way  of  liquidated  damages  for  any  failure  so  to  do,  the  result  of 
the  order  (unaccompanied  by  any  extension  of  time)  was  inevit- 
ably to  render  him  liable  to  pay  $100  a day  for  each  day  required 
for  the  execution  of  the  additional  work.  The  learned  Judge 
recognised  this  fact,  and  the  further  fact  (which  is  plain  upon 
the  cases)  that,  unless  the  contract  was  to  complete  to  time 
not  only  the  work  originally  contracted  for  but  also  all  such  addi- 
tional work  as  might  be  ordered,  the  ordering  of  the  additional 
work  abrogated  the  stipulation  as  to  time  (because,  the  contract 
time  having  ceased  to  be  applicable,  there  was  no  time  from  which 
the  penalties  or  liquidated  damages  could  run) ; but  he  decided, 
not  without  some  hesitation,  that  the  contract  ought  to  be  con- 
strued in  the  way  for  which  the  defendants  contended,  and,  having 
found  against  the  plaintiff  upon  some  questions  which  need  not 
now  be  discussed  (e.g.,  as  to  the  effect  of  delays  caused  by  the 
non-delivery  of  certain  steel  which  had  to  be  in  place  before  the 
plaintiff  could  complete  his  work),  he  held  that  the  defendants 
were  entitled  to  damages,  but — in  this  following  Grey  v.  Stephens 
(1906),  16  Man.  189,  and  Hamilton  v.  Vineherg  (1912),  3 O.W.N. 
605,  1337,  21  O.W.R.  75,  22  O.W.R.  238,  4 D.L.R.  827— that,  as 
on  the  28th  October,  1920,  the  defendants  had  ordered  other 
extras,  they  were  estopped  from  claiming  damages  for  delay  be- 
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yond  that  date,  and  that  the  $100  a day  could  be  allowed  for  23 
working  days  only.  Accordingly  he  awarded  on  this  head  $2,300. 

The  learned  Judge’s  opinion  was  formed  after  a review  of  the 
authorities  and  a careful  analysis  of  the  contract,  but,  with  much 
respect,  I am  of  opinion  that  his  reading  of  the  document  is  in- 
correct. A builder,  if  so  inclined,  may  agree  that,  if  extra  work 
is  ordered,  then,  whatever  that  work  may  be,  he  will  complete  the 
works  within  a given  time  or  pay  damages,  and  if  he  does  so  con- 
tract he  will  be  bound  by  his  contract.  But  “ it  would  require 
very  clear  language  to  shew  that  a man  had  undertaken  (such)  a 
responsibility  which  very  few  men  would  undertake  with  their 
eyes  open:”  per  Chitty,  L.J.,  in  Dodd  v.  Churton,  [1897]  1 Q.B. 
562,  at  p.  569;  and,  if  the  language  is  ambiguous,  the  Court  will 
not  willingly  adopt  the  construction  that  leads  to  so  unreason- 
able a result:  see  per  Lord  Esher,  M.R.,  S.C.  at  p.  567.  In  this 
case  I do  not  think  that  the  contract  does  call  for  such  a construc- 
tion; I think  that,  as  in  Dodd  v.  Churton , the  words  relied  upon 
by  the  defendants  are  capable  of  another  perfectly  reasonable 
construction.  The  words  are  “shall  complete  . . . the 

whole  of  the  work  comprehended  in  this  agreement  . . . all  work 
under  this  ‘contract  . . . not  later  than  the  1st  day  of  October, 
1920  ” (art.  5),  and  “ should  the  contractor  fail  to  finish  the  work 
herein  contracted  to  be  executed  at  or  before  the  time  herein  agreed 
upon,  he  shall  pay  ...”  (art.  16).  Those  words  follow  words 
evidencing  a contract  to  do  certain  work  shewn  in  or  on  certain 
specifications,  drawings,  and  estimating  details  prepared  by  the 
architect  and  signed  by  the  contractor;  and,  while  there  is  also 
undertaken  an  obligation  to  do  extra  work  if  it  is  ordered,  the 
natural  meaning,  as  I think,  of  the  expressions  used  in  arts.  5 and 
16  is  that  the  work  shewn  in  the  specifications,  drawings,  and  esti- 
mating details  is  to  be  completed  by  the  time  mentioned,  or  dam- 
ages are  to  be  paid.  Article  8 seems  to  me  to  help  this  construc- 
tion. By  it  the  owner  agrees  to  pay  to  the  contractor  for  “ ma- 
terials furnished  and  the  work  performed  by  the  contractor  under 
this  agreement,”  $13,000 — “ subject,  however,  to  the  additions  and 
deductions  (if  any)  proper  to  be  made  pursuant  to  this  agreement,” 
and  periodically  there  is  to  be  paid  a percentage  of  the  value  (cal- 
culated in  proportion  to  the  total  contract  price)  of  the  work  and 
materials  done  or  placed,  “ including  extras,”  the  parties  thus  dis- 
tinguishing between  the  work  to  be  done  “under  this  agreement” 
and  the  “ additions  ” for  which  payment  is  to  be  made  pursuant 
to  the  agreement,  and  recognising  the  fact  that  when  they  desire 
to  provide  for  periodical  payments  in  respect  of  extras  they  must 
do  so  expressly  and  not  merely  by  stipulating  for  payment  of  part 
of  the  “total  contract  price  of  all  work,”  etc. 
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The  learned  County  Court  Judge  attaches  considerable  im- 
portance to  the  fact  that  in  arts.  6 and  7 there  are  provisions  for 
extension  of  time,  and  that  any  extension,  under  art.  6,  because  of 
delay  “ in  the  prosecution  or  completion  of  the  work,”  attributable 
to  the  act,  neglect,  or  default  of  the  owner,  of  the  architect,  or  of 
any  other  contractor,  or  to  strikes,  etc.,  must  be  applied  for  by  the 
contractor  within  a stated  time.  It  may  be  that  the  ordering  of 
additional  work  on  the  20th  September,  1920,  was  an  act  of  the 
owners  or  their  architect  which  delayed  the  contractor  in  the  com- 
pletion of  the  work,  within  the  meaning  of  this  article  (although, 
having  regard  to  the  context,  this  seems  to  me  doubtful) ; and, 
therefore,  that  the  contractor  would  have  been  entitled  to  an  exten- 
sion of  the  “ time  fixed  for  the  completion  of  the  work,”  if  he  had 
applied  for  it.  But  it  does  not  seem  to  me  that  the  fact  (if  it  is 
a fact)  that  the  “ time  fixed  for  the  completion  of  the  work  ” might 
have  been  extended  helps  very  materially  to'  determine  the  meaning 
of  any  of  the  expressions  used  in  art.  5 or  in  art.  16. 


In  Westwood  v.  Secretary  of  State  for  India  in  Council  (1863), 
7 L.T.N.S.  736,  the  11th  clause  of  the  contract  (p.  737)  provided 
in  so  many  words  that  if  the  engineer  was  of  opinion  that  by 
reason  of  additions  having  been  ordered  it  was  necessary  to  extend 
the  time  for  the  completion  of  the  vessel  he  should  grant  the  ex- 
tension. He  ordered  additions,  the  making  of  which  caused  un- 
avoidable delay  in  the  completion  of  the  vessel,  but  he  did  not  grant 
any  extension  of  time.  The  Court  held  that,  the  defendant  having 
by  his  act  prevented  the  possibility  of  the  work  being  completed 
within  the  time,  the  claim  for  penalties  could  not  succeed.  That 
case,  it  is  true,  differs  from  the  case  in  hand  in  two  respects : first, 
the  engineer  was  bound  to  grant  the  extension  without  waiting 
for  a request;  and,  secondly,  it  seems  that  it  was  the  ordering  of 
the  additions  that  prevented  the  completion  of  the  work  in  time; 
whereas  here  the  work  would  not  have  been  completed  by  the  1st 
October  even  if  the  order  of  the  20th  September  had  not  been 
issued.  Nevertheless,  I think  the  decision  does  point  towards  the 
construction  of  the  contract  that  I suggest,  rather  than  towards 
the  one  that  has  been  adopted.  And  in  Hamilton  v.  Vineherg , 
supra,  a contract  containing  clauses  almost  exactly  like  the  ma-. 
terial  articles  of  the  present  contract  (see  21  O.W.R.  75)  was  con- 
strued by  Mr-.  Justice  Sutherland  and  by  the  King’s  Bench 
Division  in  the  way  in  which  I would  construe  the  present  one. 
It  is  true  that  the  additions  and  alterations  ordered  by  the  owners 
were  apparently  the  sole  cause  of  the  non-completion  within  the 
stipulated  time,  so  that  what  had  actually  to  be  decided  was  differ- 
ent from  what  has  to  be  decided  here,  but  we  cannot  adopt  the 
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construction  that  the  learned  County  Court  Judge  has  placed 
upon  the  contract  in  the  present  case  unless  we  are  prepared  to 
express  our  disagreement  with  what  was  decided  as  to  the  meaning 
of  the  clauses  there  under  consideration. 

For  these  reasons,  and  without  considering  the  other  objections 
to  this  claim  which  were  discussed  by  counsel,  I would  allow  the 
appeal  as  to  this  item. 

Appeal  allowed. 


LAPPELLATE  DIVISION.] 

Hamilton  Gear  and  Machine  Co.  Limited  y.  Lewis  Brothers 

Limited. 

Contract — Formation — Written  Order  for  Goods  to  be  Manufactured 
and  Delivered — Acceptance  by  Correspondence  and  Conduct — Delay 
in  Delivery — Refusal  to  Accept  Later  Deliveries — Attempt  to  Can - 
cel  Contract — Exercise  of  Ownership — Resale  of  Goods — Defective 
Goods — Right  to  Repudiate — Waiver — Return  of  Part  of  Goods — 
Detention  — Acquiescence  — Goods  Manufactured  and  Ready  for 
Delivery — Damages — Rejection  of  Portions  of  Goods  by  Persons  to 
whom  Resold  — Replacement  — Damage  by  Loss  of  Customers  — 
Whether  within  Contemplation  of  Parties. 

The  defendants,  by  letter  addressed  to  the  plaintiffs,  ordered  certain 
specified  goods  of  the  kind  manufactured  by  the  plaintiffs  to  be 
shipped  and  charged  to  the  defendants’  account.  Correspondence  fol- 
lowed, and  portions  of  the  goods  ordered  were  delivered  and  ac- 
cepted:— 

Held,  that,  by  the  correspondence  and  the  delivery  of  a substantial  por- 
tion of  the  goods,  a contract  was  established  whereby  the  plaintiffs 
became  bound  to  deliver  the  remainder  of  the  goods. 

(2)  That  the  plaintiffs  were  not  guilty  of  such  delay  in  delivery  as  to 
entitle  the  defendants  to  cancel  the  contract. 

(3)  That  the  defendants  had  exercised  ownership  over  all  the  goods 
received  by  them  of  which  they  complained  as  not  answering  the  con- 
tract, by  receiving,  reselling,  and  delivering  them  to  third  persons, 
and  must  be  treated  as  having  accepted  the  goods  as  delivered  under 
the  contract,  subject  to  a claim  for  breach  of  warranty. 

(4)  That,  with  some  trifling  exceptions,  all  the  goods  manufactured  by 
the  plaintiffs  for  the  defendants  were  in  accordance  with  the  require- 
ments of  the  contract  and  reasonably  fit  for  the  purpose  for  which 
they  were  supplied.  Some  otf  the  goods  were  returned  and  an  adjust- 
ment made  with  regard  to  them,  by  which  the  defendants  waived  any 
right  they  might  have  had  to  repudiate  the  contract  because  of  the 
delivery  of  defective  goods. 

(5)  That,  as  to  certain  other  goods  returned  and  retained  by  the  plain- 
tiffs, although  they  were  not  all  defective,  the  plaintiffs  must  be  taken 
to  have  acquiesced  in  the  correctness  of  the  defendants’  complaint. 

(6)  That,  in  respect  of  goods  which  the  plaintiffs  had  manufactured  or 
partly  manufactured  for  the  defendants,  and  had  ready  or  partly 
ready  for  delivery,  before  the  defendants  repudiated  the  contract,  the 
plaintiffs  were  entitled  to  recover,  as  damages  for  breach  of  the  con- 
tract, a sum  equal  to  the  contract  price  of  the  finished  and  partly 
finished  goods,  less  their  value  at  the  time  of  or  within  a reasonable 
time  of  the  breach. 
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(7)  That  the  evidence  did  not  warrant  a finding  that  the  goods,  except 
those  above  referred  to,  did  not  answer  the  warranted  description; 
and  the  defendants  were  not  entitled  to  damages  because  the  goods 
in  respect  of  which  adjustments  were  made  and  the  goods  taken  back 
by  the  plaintiffs  did  not  answer  the  warranted  description.  It  could 
not  reasonably  be  supposed  to  have  been  in  the  contemplation  of  the 
parties,  at  the  time  they  made  the  contract,  that  the  plaintiffs  were 
to  compensate  the  defendants  for  such  loss  of  business  as  the  defend- 
ants might  incur  by  the  withdrawal  of  their  customers  on  account  of 
a few  of  the  articles  resold  being  defective,  such  articles  being  re- 
placed when  complaint  was  made. 

The  rule  in  Hadley  v.  Baxendale  (1854),  9 Ex.  341,  354,  applied. 

Action  for  damages  for  breach  of  contract  to  accept  goods 
manufactured  by  the  plaintiff  company  and  counterclaim  by  the 
defendant  company  for  defective  and  useless  goods  alleged  to  have 
been  supplied  by  the  plaintiff  company. 

The  action  and  counterclaim  were  tried  by  Mtjlock,  C.J.Ex., 
without  a jury,  at  a Toronto  sittings. 

T.  P . Galt , K.C.,  and  Grayson  Smith,  K.C.,  for  the  plaintiff 
company. 

J.  A.  Worrell,  K.C.,  and  E.  P.  Beatty,  for  the  defendant  com- 
pany. 

October  4.  Mulock,  C.J.O.: — This  is  an  action  for  damages 
for  breach  of  contract  to  accept  certain  pinions  and  gears  manu- 
factured by  the  plaintiff  company  for  replacement  in  Ford  auto- 
mobiles. The  plaintiffs  in  their  statement  of  claim  allege  that 
the  defendants  ordered  from  the  plaintiffs  8,000  bevel  gears  and 
8,000  pinions  to  be  manufactured  and  shipped  to  the  defendants 
at  the  price  of  $2.10  per  gear  and  79'  cents  per  pinion;  that  the 
plaintiffs  accepted  such  order,  and  in  pursuance  thereof  manu- 
factured and  shipped  to  the  defendants  3,194  gears  and  3,866 
pinions,  all  of  which  the  defendants  duly  accepted  and  paid  for; 
and  the  plaintiffs  further  allege  that  they  also  manufactured  under 
the  contract  and  had  on  hand  a large  quantity  of  gears  and  pinions, 
but  at  the  request  of  the  defendants  delayed  making  further  ship- 
ments, and  that  when  they  later  desired  to  deliver  these  gears 
and  pinions  the  defendants  refused  to  accept  them  and  repudiated 
the  contract. 

The  defendants  in  their  statement  of  defence  admit  the  manu- 
facture and  shipment  by  the  plaintiffs  to  them  of  the  said  3,194 
gears  and  3,866  pinions,  and  allege  that  they  accepted  and  paid 
for  them;  that  some  of  them  were  not  in  accordance  with  the 
specifications  agreed  upon  for  the  same  or  with  the  sample  of 
goods  furnished  by  the  plaintiffs  to  the  defendants ; that,  owing  to 
defective  material  and  unskilful  workmanship,  they  prove4  worth- 
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less  and  unmerchantable;  that  numbers  of  the  said  goods  sold  by 
the  defendants  to  their  customers  were  returned  to  them  as  having 
proved  defective  and  useless,  and  that  the  defendants  were  obliged 
to  take  back  the  said  goods,  and  that  they  remain  on  their  hands 
unsold  and  worthless,  and  they  counterclaim  for  damages. 

In  reply  the  plaintiffs  deny  that  the  gears  and  pinions  were 
not  in  accordance  with  the  specifications  or  with  the  samples  of 
goods  furnished  by  them  to  the  defendants,  or  that  owing  to  defec- 
tive material  or  unskilful  workmanship  the  said  gears  and  pinions 
proved  worthless  and  unmerchantable. 

In  their  statement  of  defence  the  defendants  neither  admit 
nor  deny  the  making  of  the  contract,  nor  do  they  plead  the  Statute 
of  Frauds,  but  their  counsel,  Mr.  Worrell,  in  a careful  and  able 
argument,  contended  that  no  enforceable  contract  had  been  en- 
tered into  between  the  parties ; and  the  first  question  to  be  deter- 
mined is  whether  the  parties  entered  into  the  contract  set  up  by 
the  plaintiffs. 

The  evidence  shews  that  for  many  months  prior  to  the  9th 
January,  1920,  negotiations  by  correspondence  and  personal  inter- 
view had  taken  place  between  the  parties  looking  to  the  making 
of  a contract  for  the  manufacture  and  sale  of  gears  and  pinions 
by  the  plaintiffs  to  the  defendants,  and  that  on  that  date  the  de- 
fendants sent  by  post  to  the  plaintiffs  an  order  bearing  date  the 
9th  January,  1920,  being  exhibit  2,  which  was  in  the  words  and 
figures  following:— 

“ Lewis  Bros.  Ltd. 

“ Montreal,  Jan.  9,  1920. 

“ Messrs.  Hamilton  Gears  & Machine,  Toronto,  Ont. 

“ Please  ship  and  charge  to  our  account  to  our  address  here 


Price 

8,000  Ho.  2518,  bevel  gears $2.10  ea. 

8,000  Ho.  2597,  pinions  79  ea. 


“ Deliveries  were  arranged  with  Mr.  Hamilton  on  his  visit 
here.  If  any  delay  in  shipping  this  order  let  us  know  by  return 
mail. 

“ F.  V.  Armstrong, 

“ Purchasing  Agent.” 

In  the  defendants’  stock  authorisation  order  handed  to  their 
purchasing  agent,  and  being  exhibit  9,  are  the  words  “ Deliveries 
will  arrange  with  Mr.  Hamilton  on  his  arrival  here.”  The 
order,  exhibit  2,  was  stamped  as  received  by  the  plaintiffs  on  the 
12th  January,  but  does  not  appear  to  have  been  formally  accepted 
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Mulock,  by  the  plaintiffs,  and  the  defendants  contend  that  it  never  was 
C J Q'  accepted,  and  that  therefore  no  contract  had  been  entered  into. 
1923.  It  is,  I think,  the  law  that  if  an  offer  (here  the  order  till  ac- 

Hamiltoh  cepted  was  an  offer),  from  its  nature  or  tenor,  does  not  require 
MaohineOo  acceP^ance  any  particular  way,  then  such  conduct  by  the  person 
Limited  * to  whom  it  is  made  as  warrants  the  inference,  by  the  Court,  of 
Lewis  acceptance,  provided  it  comes  to  the  knowledge  of  the  person 
Brothers  making  the  offer,  is  equivalent  to  acceptance:  Gunn's  Case  (1867), 
Limited,  l.R.  3 40.  The  order  in  question  did  not  require  acceptance 

in  any  particular  manner,  and  it  was  therefore  open  to  the  plain- 
tiffs to  accept  it  by  conduct.  Have  they  done  so? 

On  the  16th  January,  1920,  the  plaintiffs  commenced  shipping 
pinions  and  gears  to  the  defendants,  and  continued  such  shipments 
from  time  to  time  until  the  8th  February,  1922,  by  which  time 
they  had  shipped  to  the  defendants  in  all  3,866  pinions  and  3,194 
gears,  all  of  which  the  defendants  accepted  and  paid  for.  Prior  to 
the  order  of  the  9th  January,  1920,  the  defendants  had  ordered  100 
samples  of  pinions  and  gears,  and  I infer  from  the  plaintiffs’  letter 
of  the  7th  January,  1920,  that  the  price  of  these  samples  was  to*be 
$2  per  gear  and  75  cents  per  pinion.  Exhibit  4 contains  a detailed 
list  of  'shipments  and  prices;  and  the  charges  therefor,  moneyed 
out,  for  the  first  three  shipments,  viz.,  those  of  the  16th  and  28th 
January,  1920,  and  the  27th  February,  1920,  do  not  correspond 
with  what  would  be  the  price  at  the  contract  rate  of  79  cents  per 
pinion  and  $2.10  per  gear.  The  shipment  of  the  16th  January 
appears  in  this  exhibit  as  consisting  of  60  pinions  and  60  gears, 
and  the  price  is  moneyed  out  as  $120,  which  would  be  the  price 
of  60  gears  at  $2  each.  The  evidence  shews  that  these  60  gears 
were  part  of  the  sample  order  of  100  gears  ordered  on  the  18th 
August,  1920,  and,  therefore,  should  not  have  been  included  in 
exhibit  4 as  gears  supplied  under  the  order  of  the  9th  January. 
1920.  Apparently  there  was  an  omission  to  charge  for  the  pinions. 

The  next  shipment,  that  of  the  28th  February,  1920,  was  450 
pinions,  the  price  of  which  at  79  cents  per  pinion  would  be  $355.50, 
but  the  charge  made  is  $357.10,  apparently  an  overcharge  of  $1.60  ; 
and  the  third  shipment,  that  of  the  29th  February,  1920,  was  of 
70  gears,  charged  for  at  $147,  being  the  price  at  $2.10  per 
gear;  and  the  remaining  shipments,  viz.,  3,356  pinions  and 
3,064  gears,  are  charged  for  at  the  price  stated  in  the  order  of 
the  9th  January,  1920,  viz.,  .79  per  pinion  and  $2.10  per  gear;  and 
I find  that  these  remaining  shipments  were  made  on  account  of 
the  goods  mentioned  in  the  order  of  the  9th  January,  1920,  and 
constituted  an  acceptance  by  .the  plaintiffs  of  the  order  of  that 
date,  whereby  an  enforceable  contract  was  created.  Further,  the 
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correspondence  between  the  parties  shews  an  acceptance  of  the  said  Mulock, 
order  by  the  defendants.  By  their  letter  of  the  3rd  January,  1920,  CkJX>. 

the  defendants  had  given  to  the  plaintiffs  a conditional  order  for  1923. 

5.000  pairs  of  gears  and  pinions,  and  the  plaintiffs  in  their  answer  Hamilton 
of  the  6th  January,  without  acceding  unqualifiedly  to  the  defend- 

ants*  terms,  made  certain  suggestions,  and  concluded  thus,  “ We  “ limited 
await  your  confirmatory  order  for  5,000  pairs;”  and  again,  in  their  Le^is 
letter  of  the  7th  January,  the  plaintiffs  say,  “ We  have  entered  your  brothers 
verbal  order”  (said  to  have  been  made  by  telephone)  “for  5,000  Limited. 
and  await  your  formal  confirmation.”  Then,  without  making  any 
reference  to  negotiations  respecting  5,000  pairs,  the  defendants  sent 
their  order  of  the  9th  January,  1920,  for  8,000  pairs,  that  is,  in- 
creased the  5,000  to  8,000  pairs.  It  is,  I think,  obvious  from  the  cor- 
respondence that  neither  party  contemplated  a supply  of  5,000  and 

8.000  pairs,  but  that  the  5,000  formed  part  of  the  8,000  pairs  cov- 
ered by  the  order,  and  that  its  acceptance  by  the  plaintiffs  super- 
seded any  negotiations,  propositions,  or  contract  (if  any)  in  respect 
of  the  5,000  pairs  originally  contemplated. 

The  defendants’  counsel  sought  to  rest  a defence  on  exhibit  9. 

That  exhibit  was  produced  by  the  defendants,  and  is  not  evidence 
against  the  plaintiffs.  It  was  merely  a memorandum  sent  by  Mr. 

Hornidge,  manager  of  the  defendants’  purchasing  department,  to 
an  officer  in  that  department,  instructing  him  to  purchase  the  8,000. 

The  order  upon  which  the  plaintiffs  rely  (exhibit  2)  was  signed  by 
F.  V.  Armstrong  as  purchasing  agent  of  the  defendants,  and  in  the 
voluminous  correspondence  between  the  parties  the  defendants  re- 
cognised the  order  as  having  been  duly  authorised.  For  example,  in 
their  letter  of  the  13th  January,  1920,  to  the  plaintiffs,  they  say, 

“ We  have  sent  you  an  order  covering  8,000  gears  and  await  your 
arrival  here  (Montreal)  regarding  shipping  instructions.”  In  their 
letter  of  the  29th  January,  1920,  to  the  plaintiffs,  after  referring  to 
the  receipt  of  a shipment  of  gears  and  pinions,  they  say,  “ If  you 
will  look  on  your  files  you  will  find  an  order  for  these.”  The  re- 
ceipt of  this  letter  the  plaintiffs  acknowledge  in  their  letter  of  the 
2nd  February,  1920,  and  say:  “To  date  we  have  shipped  510 

pinions,  and  the  ring  gears  will  be  going  through  in  larger  quan- 
tities by  the  end  of  the  week.  About  60  of  these  will  be  shipped 
Friday  or  Saturday,  and  after  this  we  expect  to  make  shipments 
every  three  or  four  days.”  The  fair  meaning  of  this  letter  is  that, 
the  defendants  having  called  the  plaintiffs’  attention  to  the  order 
for  8,000  pairs,  the  latter  remind  the  defendants  of  certain  ship- 
ments made  on  account  of  the  order  and  promise  to  make  further 
shipments  in  the  near  future. 

Then,  by  letter  of  the  6th  May,  1920,  from  the  defendants  to  the 
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Muiock,  plaintiffs,  the  former,  after  making  what  apparently  is  a complain- 
C J ing  observation  that  only  70  gears  were  that  day  received,  refer  to 

1923,  an  expected  shipment  of  1,000  gears,  and  ask,  “ What  is  holding  up 

Hamilton  this  shipment?”  If  the  plaintiffs  had  not  accepted  the  order,  the 
Gear  and  defendants  were  not  entitled  to  complain  of  delay  in  shipment. 
“edCo-  The  following  are  extracts  from  a letter  dated  the  22nd  April,  1920, 
v.  from  the  plaintiffs  to  the  defendants : “ As  yon  know,  the  order 

T iITWTS  “ 

Brothers  we  have  under  way  was  taken  on  what  we  considered  too  low  a 
Limited,  price.”  Then,  after  referring  to  the  increased  market  price  of 
gears,  the  letter  proceeds : “We  are  wondering  whether,  on  account 
of  the  increase  in  price  on  the  market  now,  you  could  raise  your 
selling  price  and  give  us  half  of  the  benefit  of  the  same  on  the 
current  order.  ...  As  explained  to  you,  we  are  not  making  any- 
thing on  this  first  order  . . . because  it  was  taken  at  a very  low 
price.”  In  this  letter  the  plaintiffs  acknowledged  having  accepted 
the  order.  If  they  had  not  already  bound  themselves . to  fill  it,, 
they  would  not  have  been  in  the  position  of  suppliants  for  an 
increased  price,  but  could  have  refused  to  make  further  deliveries. 
This  letter  the  defendants  answered  by  letter  of  the  24th  April, 
1920,  which  was  practically  a refusal  to  allow  the  plaintiffs  any 
increase  in  the  contract  price  of  the  8,000  pairs,  and  in  the  follow- 
ing words  they  remind  the  plaintiffs  of  their  obligation:  “Now 
we  feel  it  will  be  pretty  late  in  the  season  before  you  have  com- 
pleted yoUr  present  contract  with  us  for  8,000  gears  and  pinions 
at  $2,10  and  79  cents,  and  we  know  we  can  handle  all  the  goods 
you  can  make.”  Then,  after  referring  to  cost  of  Canadian  pro- 
duction, the  letter  proceeds : “ We  should  be  able  to  make  material 
in  this  country  as  cheap  as  they  can  in  the  U.S.,  and  we  know 
the  order  we  placed  with  you  is  large  enough.  . . . However, 
we  are  unable  to  say  now  what  will  develop  between  now  and  the 
time  when  you  are  prepared  to  start  on  new  contracts,  and  at  that 
time  we  will  be  pleased  to  go  into  conditions  and  prices  with  you.” 

In  this  letter  the  defendants  admit  having  given  the  order  for 
8,000  pairs  and  allege  the  existence  of  a contract  whereby  the 
plaintiffs  are  bound.  Evidently  they  considered  that  the  plaintiffs, 
by  their  conduct,  had  accepted  the  defendants’  offer  of  the  9th 
J anuary. 

In  a letter  dated  the  13th  October,  1920,  from  the  defendants 
-to  the  plaintiffs,  the  former  say,  “We  are  under  the  impression 
that  our  order  for  Ford  crown  gears  was  cancelled.”  This  obser- 
vation implies  an  order  binding  if  not  cancelled. 

In  a letter  of  the  3rd  November,  1920,  from  the  defendants  to 
the  plaintiffs,  the  former  say,  “We  were  given  to  understand  by 
him  (Mr.  Hornidge)  that  everything  in  connection  with  our 
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contract  for  crown  gears  and  pinions  was  cancelled,  and  we  would 
like  you  to  advise  us  definitely  if  that  is  not  so,”  which  the  plain- 
tiffs, by  letter  of  the  5th  November,  1920,  answered  by  saying, 
“ This  order  was  not  cancelled.”  In  the  former  of  these  letters 
the  defendants  admit  that  a contract  existed  with  the  latter, 
and  the  plaintiffs  affirm  its  then  existence.  The  defendants  wrote 
the  plaintiffs  on  the  28th  January,  1921,  saying,  “ Would  it  be 
possible  for  you  to  supply  us  with  the  amount  of  crown  gears  and 
pinions  already  supplied  us  on  our  order?”  which  the  plaintiffs, 
by  letter  of  the  31st  January,  1921,  answered  saying,  “We  have 
shipped  to  you  2,802  gears  and  3,017  pinions  to  date  on  your 
order.”  In  their  letter  of  the  3rd  February,  1921,  to  the  plain- 
tiffs the  defendants  say,  “We  are  of  opinion  that  our  requirements 
will  be  less  than  anticipated,  so  with  this  in  mind  we  would  like 
if  you  would  defer  shipment  of  both  gears  and  pinions  until  you 
hear  from  us  again,”  which  the  plaintiffs  answered  by  letter  of  the 
9th  February,  saying  that  they  will  ship  what  they  have  on  hand 
and  then  no  more  for  a month.  The  defendants  answered  the 
plaintiffs’  letter  of  the  9th  February,  saying:  “Please  accept  our 
thanks  for  your  courteous  letter  of  February  9th.  This  in  reply 
to  ours  of. February  3rd.  We  would  ask  as  a favour  that  you  do 
not  make  us  any  shipments  until  we  advise  you  further.”  In  this 
letter  the  defendants  asked  as  a favour  the  suspension  of  shipments. 
If  no  contract  existed,  they  could  as  a matter  of  right  have  ordered 
discontinuance  of  shipments. 

On  the  8th  February,  1922,  the  plaintiffs  wrote  the  defendants 
asking  if  they  could  not  take  delivery  of  the  balance  of  the  order, 
which  the  defendants  by  letter  of  the  14th  February,  1922,  an- 
swered, saying,  “ We  would  ask  that  you  cancel  the  contract.” 
The  plaintiffs  replied  on  the  18th  February,  1922,  declining  to 
cancel  the  order. 

It  is,  I think,  clear  from  this  correspondence  that  the  plain- 
tiffs accepted  in  writing  the  defendants’  order  of  the  9th  January, 
1920,  and  I also  find  that  delivery  by  the  plaintiffs  to  the  defend- 
ants in  pursuance  of  the  said  order  of  a substantial  portion  of  the 
goods  so  ordered  was  conduct  equivalent  to  acceptance  in  writing 
of  the  order,  whereby  the  plaintiffs  became  bound  by  the  contract 
thus  created  to  deliver  the  remainder  of  the  goods  contracted  for 
(that  is,  the  8,000  pairs  of  gears  and  pinions). 

The  next  defence  is  that  the  plaintiffs  were  guilty  of  such  delay 
in  delivery  as  to  entitle  the  defendants  to  cancel  the  contract.  If 
any  rate  of  delivery  was  agreed  to,  it  was  by  telephone  conversation 
between  Mr.  Hamilton,  at  Toronto,  and  Mr.  Hornidge,  the  manager 
of  the  defendants’  automobile  purchasing  department,  at  Montreal. 
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In  the  letter  of  the  -9th  January  (exhibit  2),  sent  to  the  plaintiffs, 
are  these  words  already  quoted,  “ Deliveries  were  arranged  with 
Mr.  Hamilton  on  his  visit  here,”  whilst  in  the  defendants’  stock 
authorisation  of  the  order  (exhibit  9)  are  the  words,  “ Deliveries 
will  arrange  with  Mr.  Hamilton  on  his  visit  here.”  In  the  defend- 
ants’ letter  of  the  12th  January  to  the  plaintiffs  the  defendants 
say : “ We  have  sent  you  an  order  covering  8,000  gears  and  await 
your  arrival  here  regarding  definite  shipping  arrangements.”  Mr. 
Hamilton’s  understanding  of  the  arrangements  for  deliveries  was 
that  the  plaintiffs  were  to  put  at  the  defendants’  disposal  the  cap- 
acity of  their  small  bevel  gear  department,  which  was  about  35 
pairs  a day,  and  were  not  to  sell  any  Ford  or  Chevrolet  gears  to 
other  persons  until  the  defendants  were  satisfied  with  their  stock  on 
hand.  Mr.  Hornidge’s  understanding  of  the  arrangement  was 
that  the  defendants  were  to  get  the  total  output  of  one  machine, 
and  that  the  plaintiffs  were  to  install  another  machine  which  would 
double  the  capacity.  His  impression  was  that  the  output  of  one 
machine  was  50  a day.  Mr.  Hamilton  quite  positively  swore  that 
Hornidge  must  have  misunderstood  him  over  the  telephone  as 
giving  the  daily  output  at  50  pairs.  Mr.  Hamilton’s  evidence  as 
to  the  rate  of  delivery  excludes  any  agreement  on  the  part  of  the 
plaintiffs  to  install  an  additional  machine,  and  I find  that  the  plain- 
tiffs did  not  agree  to  install  an  additional  machine.  They  were 
at  the  time  of  the  order  arranging  to  install  one,  and  so  informed 
the  defendants  and  agreed  that  when  installed  they  would  deliver 
its  output  to  the  defendants,  but  they  were  not  bound  to  install  it, 
and  if  they  did  they  were  bound  to  deliver  only  its  output.  I find 
that  the  agreement  for  delivery  was  as  sworn  to  by  Mr.  Hamilton, 
namely,  “ To  place  the  capacity  of  our  s'mall  gear  department  at 
their  service,  and  not  to  sell  any  Ford  or  Chevrolet  gears  to  any 
one  else  until  they  were  satisfied  with  the  stock  they  had  on  hand.” 
What  is  the  meaning  of  the  words  “ to  place  the  capacity  of  our 
small  bevel  gear  department  at  the  defendants’  service,”  the  “ full  ” 
capacity  of  which  he  “ figured  ” at  about  35  pairs  per  day  ? If  it 
is  synonymous  with  an  unqualified  undertaking  to  deliver  any 
definite  number  of  pairs  per  day,  one  would  have  expected  it  to  be 
so  worded.  That  it  was  not  so  expressed  is  significant,  and  I think 
a fair  paraphrase  of  the  undertaking  by  the  plaintiffs  would  be: 
“ We  have  a small  bevel  gear  department,  and  we  will  deliver  to 
you  daily  whatever  from  day  to  day  it  is  reasonably  capable  of 
turning  out.  We  estimate  that  under  all  reasonable  and  favour- 
able conditions,  if  operated  at  full  capacity,  it  can  have  a daily 
output  of  35  pairs.  Conditions  however  may  reduce  or  increase 
its  efficiency.  We  do  not  undertake  to  deliver  any  definite  ljumber 
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'but  only  so  many  pairs  more  or  leas  than  35  pairs  per  day  as 
having  regard  to  conditions  affecting  its  efficiency  it  may  be 
capable  of  turning  out  daily/’ 

If  the  daily  capacity  exceeded  35  pairs,  the  plaintiffs  would  have 
been  bound  to  deliver  the  total  output,  and  if  less  then  less.  Thus 
they  were  not  bound  to  deliver  any  fixed  number  of  pairs,  but  only 
so  many  as  their  gear  department  was  able  to  turn  out.  The  onus 
was  on  the  defendants  to  prove  that  the  capacity  of  the  department 
exceeded  the  quantities  delivered.  This  they  have  failed  to  do, 
and  the  defence  now  under  discussion  therefore  fails. 

Further,  the  defendants,  at  no  time  prior  to  the  commence- 
ment of  this  action,  repudiated  the  contract  on  the  ground  either 
of  delay  in  delivery  of  any  of  the  goods  contracted  for  or  of  any 
of  those  delivered  not  fulfilling  the  contract.  All  delays  com- 
plained of  and  all  deliveries  of  gears  and  pinions  claimed  to  be 
unfit  occurred  prior  to  the  3rd  February,  1921,  on  which  date  the 
defendants  wrote  to  the  plaintiffs  asking  them  to  defer  shipments 
“ until  you  hear  from  us  again,”  not  because  of  any  breach  of 
contract  by  the  plaintiffs,  but  because  the  defendants  miscalculated 
the  extent  of  their  requirements.  This  letter  implied  that  later 
shipments  would  be  called  for  and  must  be  regarded  as  an  affirm- 
ance of  the  then  existence  of  the  contract.  In  fact  as  late  as  the 
14th  February,  1922,  the  defendants  did  affirm  its  existence,  for 
on  that  day  they  wrote  to  the  plaintiffs  saying,  “We  would  ask 
you  to  cancel  the  contract.”  Having  thus  approbated,  the  defend- 
ants are  not  entitled  to  reprobate,  the  contract:  Bonner-Worth  Co. 
v.  Geddes  Brothers  (1921),  50  O.L.R.  196. 

Further,  the  defendants  exercised  ownership  over  all  the  gears 
and  pinions  now  complained  of  as  not  answering  the  contract,  l:y 
receiving,  selling,  and  delivering  them  to  third  persons  who  took 
possession  thereof  as  owners,  and  whose  title  thus  depends  upon 
the  existence  of  the  contract ; and  the  defendants,  by  reason  of 
such  acts  of  ownership,  must  be  held  to  have  accepted  the  goods 
as  delivered  under  contract,  subject  to  a claim  for  breach  of  war- 
ranty: Morton  v.  Tibbett  (1850),  15  Q.B.  428;  Perkins  v.  Bell , 
[1893]  1 Q.B.  193. 

The  next  defence  is  that  the  gears  and  pinions  delivered  by 
the  plaintiffs  to  the  defendants  were  not  in  accordance  with  the 
specifications  agreed  upon,  or  with  the  sample  of  goods  furnished 
by  the  plaintiffs  to  the  defendants,  and  that,  owing  to  defective 
material  and  unskilled  workmanship,  they  proved  useless  and  un- 
merchantable. 

The  negotiations  between  the  parties  as  to  specifications  for 
the  gears  and  pinions  were  begun  bv  verbal  discussion  between  Mr. 
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Mulock,  Hamilton,  the  president  of  the  plaintiff  company,  and  Mr.  Horn- 
0 J,Q‘  idge,  manager  of  the  defendants  purchasing  department,  and  at 
1923.  that  interview  Mr.  Hamilton  informed  Mr.  Hornidge  what  hind 
Hamilton  he  would  use  in  the  manufacture  of  the  gears  and  pinions, 

Gear  and  and  later  he  sent  to  the  defendants  three  samples  of  the  proposed 
Limited  gears  and  pimoLS.  then  lolloped  a correspondence  between  the 
Lewis  Parties  in  whhh  what  may  be  considered  propositions  and  counter- 
Brothers  propositions  as  to  th§  specifications  were  made,  but  before  the 
Limited,  parties  had  expressly  agreed  upon  all  the  details  the  defendants 
sent  their  order  of  the  9th  January,  1920,  for  the  8,000  pairs  of 
gears  and  pinions.  I accept  Mr.  Hamilton’s  evidence  as  to  the 
kind  of  steel  to  be  used,  and  of  the  treatment  to  be  applied,  and 
I find  that  the  steel  used  in  their  manufacture  corresponded-  with 
what  Mr.  Hamilton  agreed  to  use,  and  that,  with  the  exceptions 
below  mentioned,  the  steel  was  treated  as  Mr.  Hamilton  in  his 
evidence  told  Mr.  Hornidge  it  would  be  treated. 

I also  find  that  Mr.  Hamilton  was  aware  that  the  gears  and 
pinions  were  to  be  used  for  replacements  in  Ford  cars,  and  as  suph 
were  being  bought  by  the  defendants  for  resale;  and,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  it  was  the  plaintiffs’  duty  to- 
supply  gears  and  pinions  reasonably  fit  for  the  purpose  for  which 
they  were  intended.  I find  that,  with  the  exceptions  hereinafter 
mentioned,  all  those  supplied  by  the  plaintiffs  were  in  every  re- 
spect reasonably  merchantable  and  fit  for  such  purpose,  and  the 
evidence  does  not  support  the  defence  that  they  were  worthless  or 
unmerchantable  either  because  of  defective  material  or  unskilful 
workmanship.  The  defendants  called  a ; number  of  witnesses  in  sup- 
port of  the  defence  of  unfitness,  but  their  evidence  does  not  shew 
that  more  than  20  gears  and  9 pinions,  for  one  reason  or  another, 
failed  to  render  reasonably  efficient  service,  or,  in  other  words,  to  be 
reasonably  fit  for  the  purpose  for  which  they  were  delivered.  In 
order  that  the  gears  and  pinions  should  render  efficient  service,  they 
required  to  be  correctly  installed.  Correct  installation  demands 
care  and  skill.  Some  of  these  20  gears  and  9 pinions  were  not 
correctly  installed,  and  their  failure  to  serve  the  purpose  for  which 
they  were  sold  to  the  defendants  may  be  reasonably  attributable 
to  the  defective  installation.  For  this  the  plaintiffs  were  not 
responsible.  For  example,  Wilfred  Mangeau,  who  was  examined 
under  commission  on  behalf  of  the  defendants,  swore  that  he  tried 
6 gears  purchased  from  the  defendants,  and  found  not  one  of 
them  good;  that  one  gear  was  used  only  in  the  neighbourhood  of 
three  weeks  altogether.  This  gear  was  produced  and  is  exhibit: 

1 in  the  evidence,  taken  under  commission  in  Montreal  and  exhibit 
12  at  the  trial  before  me. 
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The  evidence  of  Stanley  Rockwell  satisfied  me  that  the  metal 
in  this  gear  was  of  proper  quality  and  the  gear  was  properly  ma- 
chined, but  that  it  was  not  properly  installed,  the  pinion  not  having 
been  properly  mated  with  the  gear  teeth,  with  the  result  that  only 
one-half  the  surface  of  the  teeth,  instead  of  the  whole  surface,  was 
subject  to  the  whole  load  imposed. 

There  was  conflict  of  testimony  as  to  the  quality  of  the  metal 
of  the  various  gears  produced,  and  I accept  the  evidence  of  Mr. 
Rockwell  on  this  point. 

The  defendants’  chief  attack  upon  the  quality  of  the  metal 
used  in  the  gears  was  that  it  was  too  soft.  I find  that  generally 
the  right  qualify  of  steel  was  used  in  the  gears  and  pinions  sup- 
plied to  the  defendants  and  that  the  workmanship  was  skilful  and 
efficient.  With  the  exception  of  at  most  14  out  of  the  said  20 
gears  and'  9 pinions,  and  those  to  which  I below  refer,  all  the 
gears  and  pinions  manufactured  by  the  plaintiffs  for  the  defend- 
ants were  in  accordance  with  the  requirements  of  the  contract  and 
reasonably  fit  for  the  purpose  for  which  they  were  supplied.  Even 
if  the  plaintiffs  were  responsible  for  the  whole  20  gears  and  9 
pinions  not  fulfilling  the  contract,  their  proportion  to  the  total 
number  delivered  was  negligible. 

On  the  26th  April,  1920,  the  defendants  returned  a gear  as 
being  too  soft,  and  the  plaintiffs  replaced  it  with  another  gear, 
to  which  no  exception  appears  to  have  been  taken.  The  defend- 
ants, by  letter  dated  the  15th  November,  1920,  informed  the  plain- 
tiffs that  they  had  sent  by  express  a gear  which  a customer  had 
returned  to  the  defendants  as  being  too  soft,  and  asked  the  plain- 
tiffs’ opinion  in  order  that  the  defendants  might  make  adjustment 
with  the  customer.  From  the  correspondence  I think  two  gears, 
not  one,  were  sent,  and  the  plaintiffs,  without  admitting  any  defect 
in  them,  replaced  them.  In  all,  throughout  the  year  1920,  the 
defendants  returned  to  the  plaintiffs  not  more  than  5 gears,  3 of 
which  were  soft  and  2 were  battered,  and  the  plaintiffs  either  re- 
placed or  gave  credit-notes  to  the  defendants  for  these  5 gears. 
The  defendants  accepted  this  mode  of  adjustment  and  continued  to 
recognise  the  contract,  thereby  waiving  any  right  which  they  might 
have  had  to  repudiate  it  because  of  the  delivery  of  defective  gears. 

On  the  22nd  December,  1920,  the  defendants  wrote  to  the  plain- 
tiffs stating  that  they  had  had  returned  to  them  by  a customer  77 
gears  because  the  screw-holes  were  not  in  their  proper  places  and 
the  threads  on  the  same  were  not  correct,  and,  at  the  request  of  the 
plaintiffs,  these  77  gears  were  sent  to  them  on  the  18th  January, 
the  defendants,  in  their  later  correspondence,  asking  a credit-note 
for  them.  All  these  gears  came  from  one  of  the  defendants’  eus- 
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tomers,  and  Mr.  Hamilton  swore,  and  he  was  not  contradicted,  and 
I accept  his  statement,  that  the  77  were  “not  all  wrong,  only  a 
few  were  wrong.”  The  onus  was  on  the  defendants  to  shew  how 
many  of  these  gears  were  not  in  accordance  with  the  requirements 
of  the  contract.  This  they  have  not  done,  and  there  is  no  evidence 
which  enables  me  to  determine  the  question.  The  plaintiffs,  how- 
ever, did  not  require  the  defendants  to  accept  such  of  the  77  gears 
as  were  “ not  wrong,”  but  retained  possession  of  the  whole  77  for 
many  months,  taking  no  exception  to  the  complaint  as  to  their  not 
answering  the  contract ; and  the  defendants  were,  I think,  entitled 
to  construe  the  plaintiffs’  conduct  as  an  acquiescence  in  the  cor- 
rectness of  the  complaint,  and  as  an  admission  that  the  plaintiffs 
accepted  the  return  of  these  gears,  and  they  were  not  to  be  paid 
for,  and,  therefore,  they  are  not  to  be  allowed  in  the  plaintiffs’ 
claim. 

Before  the  defendants  repudiated  the  contract,  the  plaintiffs 
had  finished  ready  for  delivery  a large  number  of  the  remainder  of 
the  gears  and  pinions  contracted  for,  and  had  partly  finished 
another  portion  thereof,  and  are  entitled,  as  damages  because  of 
such  breach  by  the  defendants,  to  a sum  equal  to  the  contract  price 
of  said  finished  and  partially  finished  gears  and  pinions,  less  their 
value  at  the  time  of  or  within  a reasonable  time  after  such  breach ; 
and  there  will  be  judgment  to  that  effect  for  the  plaintiffs,  with 
costs  down  to  judgment,  and  a reference  to  the  Master  to  deter- 
mine the  amount  of  such  damages,  the  costs  of  the  reference  to  be 
in  his  discretion. 

The  defendants  in  their  statement  of  defence  and  counterclaim 
allege  that  the  gears  and  pinions  which  were  accepted  by  the 
defendants  did  not  answer  the  warranted  description,  and  that  in 
consequence  many  were  returned,  and  were  unsaleable,  and  that  by 
reason  thereof  the  defendants  suffered  loss  of  trade  and  business 
for  which  they  claim  damages.  There  was  general  evidence  of  com- 
plaints by  customers  as  to  the  quality  of  certain  of  the  gears  and 
pinions,  but  such  complaints  fell  far  short  of  proving  that  they 
did  not  answer  the  warranted  description.  There  had  been  a ma- 
terial fall  in  the  market  price  of  gears  and  pinions  in  the  year 
1920,  and  it  is  not  improbable  that  the  complaints  owed  their  origin 
to  that  circumstance ; but,  however  that  may  be,  I do  not  think  the 
evidence  warrants  a finding  that  the  goods,  except  those  in  this 
judgment  specially  mentioned,  did  not  answer  the  warranted  de- 
scription; and,  the  plaintiffs  having  received  back  the  77  gears, 
and  made  other  adjustments  respecting  the  20  gears  and  9 pinions, 
the  question  is  whether  the  defendants  are  also  entitled  to  damages 
because  these  77  gears,  and  at  most  the  said  other  20  gears',  and  9 
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pinions,  did  not  answer  the  warranted  description.  I am  of 
opinion  that  they  are  not  so  entitled  unless  they  shew  damages 
within  the  rule  laid  down  in  Hadley  v.  Baxendale  (1854)?  9 Ex. 
341,  in  these  words  (p.  354)  : — 

“ Where  two  parties  have  made  a contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally,  i.e.,  accord- 
ing to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.” 

The  plaintiffs  knew,  when  entering  into  the  contract,  that  the 
defendants  were  purchasing  the  gears  and  pinions  to  resell  them 
to  others  in  the  trade  for  resale  by  them  to  the  public.  Applying 
one’s  knowledge  of  business  to  this  question,  it  cannot,  I think, 
be  said  that,  under  the  circumstances  of  this  case,  it  would  be 
“ the  usual  course  of  things ” for  the  subvendees  to  withdraw 
their  custom  from  the  defendants  because  the  latter  had  sold  to 
them  the  insignificant  number  of  inferior  gears  and  pinions  in 
question.  The  subvendees  knew  that  the  defendants  were  not  the 
manufacturers,  but  only  middlemen,  and  therefore  could  not 
reasonably  be  expected  to  be  aware  of  any  inferiority  in  the  goods 
in  question.  The  reputation  of  dealing  fairly  with  customers  is 
recognised  by  all  merchants  as  a valuable  aid  to  business,  and  it  is, 
I think,  not  an  unusual  circumstance  for  a merchant  innocently  to 
sell  to  a customer  an  article  inferior  to  what  is  represented  or  ex- 
pected, with  the  result  that  the  purchaser,  at  his  option,  returns 
it  to  the  vendor,  as  happened  in  this  case,  and  receives  in  exchange 
an  article  of  the  quality  intended  by  both  parties  or  a return  of  the 
purchase-money.  Occasionally  an  unreasonable  person  may  with- 
draw his  custom  from  the  merchant,  but  such  action  is  not,  I think, 
what  happens  “ in  the  usual  course  of  things and,  therefore,  the 
defendants’  claim  does  not,  in  my  opinion,  come  within  the  first 
branch  of  the  rule.  Nor  does  it  come  within  the  second  branch, 
unless  it  “ may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  of  the  contract  ” that  the  defend- 
ants would  suffer  a loss  of  goodwill  in  their  business  or  in  particular 
that  such  subvendees  would  withdraw  their  custom  from  the  de- 
fendants in  the  event  of  the  plaintiffs  innocently  selling  to  them, 
under  the  circumstances  above  set  forth,  the  trifling  number  of 
inferior  gears  and  pinions  in  question.  It  is  not  what  was  in  the 
contemplation  of  the  parties  (that  is  a question  of  fact,  and  would 
imply  a contract,  of  which  there  is  no  evidence),  but  “what  may 
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reasonably  be  supposed  to  have  been  in  their  contemplation/’  that 
has  to  be  determined.  What  is  the  inference  to  be  drawn  from  the 
attendant  circumstances  at  the  time  when  this  contract  was  entered 
into?  Two  established  business  companies  entered  into  a con- 
tract for  the  manufacture  and  sale  by  the  one  to  the  other  of  8,000 
pairs  of  gears  and  pinions,  to  be  reasonably  fit  for  the  use  of 
Ford  cars,  the  manufacture  and  delivery  to  be  spread  over  a con- 
siderable time,  and  the  Court  is  asked  by  the  defendants  to  assume 
that,  when  this  contract  was  being  entered  into,  both  parties  con- 
templated that  if  a trifling  number  of  this  large  quantity  of  goods 
might  not  answer  the  warranted  description,  and  were  sold  to 
subvendees  and  by  them  to  customers  who  then  discovered  their 
inferior  quality,  such  subvendees  would  in  consequence  withdraw 
their  custom  from  the  defendants.  Perfection  in  manufacture  is 
unattainable.  There  is  always  a possibility  of  some  latent  defect 
in  every  manufactured  article — a defect  fahich  may  be  discover- 
able only  when  the  article  is  put  to  use ; and,  from  whatever  knowl- 
edge I may  possess  of  business  methods,  I do  not  think  it  is  the 
practice  of  purchasers  on  making  such  discoveries  to  penalise  the 
middlemen  (the  defendants  here),  who  may  have  no  knowledge  of 
such  latent  defect,  by  refusing  to  deal  further  with  them.  Such 
action  would,  I think,  be  exceptional ; and,  applying  this  reasoning 
to  this  case,  I do  not  think  it  “ may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  parties  at  the  time  they 
made  the  contract  ” in  question  that  the  plaintiffs  were  to  compen- 
sate the  defendants  in  the  event  of  any  such  loss  of  trade.  I 
therefore  dismiss,  with  costs,  the  defendants’  counterclaim. 

There  will  be  judgment  for  the  plaintiffs  for  the  amount  of 
the  contract  price  of  the  finished  and  partly  finished  pinions  and 
gears  on  the  plaintiffs’  hands,  less  their  value  at  the  time,  or 
within  a reasonable  time  of  the  breach,  with  costs  of  action,  and 
a reference  to  the  Master  to  ascertain  such  amount.  Costs  of  the 
reference  to  be  in  the  discretion  of  the  Master. 

The  defendants  appealed  from  the  judgment  of  Mulock,  C.J.O. 

January  21,  1924.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  and  Smith,  JJ.A. 

Worrell , K.C.,  and  Beatty,  for  the  appellants 

Galt,  K.C.,  and  Grayson  Smith,  K.C.,  for  the  plaintiffs,  re- 
spondents. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs,  agreeing  with  the  judgment  of  Mulock,  C.J.O. 

Appeal  dismissed. 
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[HODGINS,  J.A.] 

Re  Polo  win  and  Hyde. 

Mortgage — Foreclosure — Execution  Creditors  Made  Parties  in  Master's 
Office — Failure  to  Appear  or  Prove  Claims — Declaration  of  Dis- 
claimer and  Foreclosure  Made  in  Master's  Report — Confirmation 
of  Report  — Effective  Foreclosure — Rule  — Vendors  and  Pur- 

chasers Act — Objection  to  Title. 

, Where,  in  a mortgage  action  for  foreclosure,  the  Master’s  report  stated 
that  certain  execution  creditors!  had  been  added  as  parties  in  his 
office,  and  had  been  served  with  notice,  but  had  not  appeared  nor 
proved  any  lien,  charge,  or  incumbrance,  “ whereby  they  . . . have 
. . . disclaimed  and  are  foreclosed  of  all  interest  in  the  said  land, 
and  I hereby  declare  them  foreclosed  accordingly,”  and  the  report 
had  been  confirmed:  — 

Held,  that  these  execution  creditors  were  as  well  and  truly  foreclosed, 
by  force  of  Rule  473,  as  by  any  order  of  a Judge. 

And  held,  upon  an  application  under  the  Vendors  and  Purchasers  Act, 
that  these  execution  creditors  had  no  interest  in  the  land. 

An  application  by  a purchaser  of  land  for  an  order,  under  the 
Vendors  and  Purchasers  Act,  determining  the  validity  or  invalidity 
of  an  objection  to  the  vendor’s  title. 

The  application  was  heard  by  Hodgins,  J.A.,  in  the  Weekly 
Court,  Ottawa. 

TP.  H.  Armstrong , for  the  purchaser. 

E.  P.  Gleeson,  for  the  vendor. 

G.  F.  Henderson,  K.C.,  for  the  Workmen’s  Compensation 
Board,  execution  creditors  of  one  Dunn. 

No  one  appeared  for  the  D.  J.  MacDonald  and  C.  H.  Conyers 
Company,  also  execution  creditors,  who  were  notified  of  the  appli- 
cation. 

October  8.  Hodgins,  J.A. It  appears  that  in  a foreclosure 
action  of  Wiley  v.  Dunn,  concerning  the  property  in  question  here, 
the  Master  at  Ottawa  made  a report  dated  the  21st  July,  1922,  in 
which  the  following  appears : — 

“ It  appearing  that  the  said  Donald  J.  MacDonald  and  Cecil 
Herbert  Conyers,  carrying  on  business  under  the  name  and  style 
of  D.  J.  MacDonald  and  C.  H.  Conyers  Company,  the  Workmen’s 
Compensation  Board,  and  Abraham  L.  Florence,  had  each  of  them 
some  lien,  charge,  or  incumbrance  affecting  the  lands  and  premises 
in  question,  I ordered  them  to  be  added  as  parties  defendants  to 
this  action,  and  caused  them  to  be  served  with  notice  thereof  in 
accordance  with  the  practice  of  this  honourable  Court,  and  there- 
upon I was  thereafter  attended  by  the  solicitor  for  the  plaintiff 
and  for  the  defendant  Abraham  L.  Florence,  no  one  attending  on 
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behalf  of  any  of  the  other  defendants,  although  they  were  all  duly 
notified  in  that  behalf.” 

“ 3.  The  said  D.  J.  MacDonald  and  C.  H.  Conyers  and  the 
Workmen’s  Compensation  Board  have  not  appeared  before  me  or 
proved  before  me  any  subsisting  lien,  charge,  or  incumbrance  upon 
the  lands  and  premises  in  question  herein,  although  they  were  each 
of  them  duly  notified  so  to  do,  whereby  they  and  each  of  them  have, 
according  to  the  practice  of  this  honourable  Court,  disclaimed  and 
are  foreclosed  of  all  interest  in  the  said  land,  and  I hereby  declare 
them  foreclosed  accordingly.” 

The  Master  further  found  the  plaintiff  and  defendant  Florence 
the  only  incumbrancers,  and  his  report  was  filed  and  duly  con- 
firmed. 

Florence  redeemed  the  property,  but  took  out  no  final  order  of 
foreclosure;  and  the  question  now  raised  is  whether  these  execu- 
tion creditors  are  foreclosed  without  some  order  of  the  Court  in 
the  nature  of  a final  order  of  foreclosure  so  declaring. 

Foreclosure  only  means  that  the  right  of  redemption  which  still 
exists,  notwithstanding  the  absolute  terms  of  the  mortgage  or 
assignment  held  by  the  plaintiff,  is  destroyed.  This  right  is  usu- 
ally put  an  end  to  by  an  ex  parte  order  in  Chambers,  under  Rule 
486,  which,  however,  only  deals  with  those  making  default  of  pay- 
ment according  to  the  Master’ s report. 

Those  who  are  thus  spoken  of  as  making  default  are  the  parties 
who,  by  appearing  and  proving  claims,  are  found  to  be  entitled  to 
redeem  (Rules  472,  473,  474,  477,  479). 

Others  who,  having  claims  or  interests  do  not  present  them, 
are  dealt  with  under  Rule  473.*  The  effect  of  that  order,  if  the 
Master  treats  them  as  disclaiming,  is  to  destroy  their  right  to  re- 
deem, and  when  his  report  is  confirmed  they  are  as  well  and  truly 
foreclosed,  by  force  of  the  Rule,  as  by  any  order  of  a Judge. 

This  is  a necessary  elimination  in  order  that  the  subsequent 
proceedings,  involving  accounts,  priorities,  time  or  times  for  pay- 
ment, etc.,  may  be  taken  intelligently  in  presence  of  those  only 
whose  interests  remain  to  be  dealt  with. 

In  this  case  the  Master  had  reported  in  accordance  with  the 
Rule,  and  I therefore  overrule  the  purchaser’s  objection  and  hold 
that  the  execution  creditors,  before  the  end  of  1922,  had  lost  by 

* 473.  Where  a person  who  has  been  duly  served  with  a notice  under 
Rule  470  or  with  an  appointment  under  Rule  472  neglects  to  attend  at 
the  time  appointed,  the  Master  shall  treat  such  non-attendance  as  a 
disclaimer  by  the  person  so  making  default;  and  any  claim  of  such 
person  shall  be  thereby  foreclosed,  unless  otherwise  ordered  upon  appli- 
cation duly  made  for  that  purpose. 
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foreclosure,  pursuant  to  Rule  473,  any  interest  they  might  have 
had  in  the  property  in  question. 

The  certificate  of  this  order,  if  registered,  should  have  embodied 
in  it  a description  of  the  property. 

The  purchaser  will  pay  the  costs  of  the  vendor  if  no  arrange- 
ment has  been  come  to. 


[IN  CHAMBERS.] 

Re  Kilboubn  and  City  of  Owen  Sound. 

Assessment  and  Taxes — Income  Assessment  for  1922 — Power  of  Court 
of  Revision  to  Reduce  or  Adjust  — Assessment  Act,  sec.  11(3), 
Added  by  12  & 13  Geo.  V.  ch.  78,  sec.  10 — Whether  Appeal  Lies  from 
Decision  of  Court  of  Revision  to  County  Court  Judge. 

The  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  11,  was  amended  in 
1922  by  12  & 13  Geo.  V.  ch.  78,  sec.  10,  by  adding  a clause  authorising 
an  application  to  the  Court  of  Revision  for  a reduction  of  income 
tax,  where  a,  person  has  been  assessed  for  income  in  1922,  but  does 
not  receive  the  whole  income  with  respect  to  which  he  has  been 
assessed: — 

Held,  that  this  clause  is  applicable  only  to  the  year  1922;  and,  in  con- 
ferring this  special  jurisdiction  upon  the  Court  of  Revision  in  that 
year,  the  Legislature  (intentionally  or  unintentionally)  did  not 
provide  a right  of  appeal. 

Motion  by  the  executors  of  the  late  J.  M.  Kilbourn  for  an 
order  of  mandamus  requiring  the  Judge  of  the  County  Court  of 
the  County  of  Grey  to  try  and  adjudicate  upon  an  appeal  of  the 
applicants  from  the  Court  of  Revision  of  the  City  of  Owen  Sound, 
which  Court  had  dismissed  an  application  of  the  applicants  for  a 
reduction  or  adjustment  of  taxes  in  respect  of  income  for  the  year 
1922,  upon  the  ground  that  the  actual  income  had  fallen  short  of 
the  assessed  income  for  that  year. 

October  1.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

Waldon  Lawr,  for  the  applicants. 

7.  F.  Hellmuth,  K.C.,  for  the  city  corporation. 

October  9.  Middleton,  J. : — The  question  depends  entirely 
upon  the  true  construction  of  the  Assessment  Act  as  now  amended. 

By  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  72,  there  is 
an  appeal  to  the  County  Court  Judge  from  any  decision  of  the 
Court  of  Revision  on  an  appeal  to  that  Court,  and  also  from  any 
neglect,  omission,  or  refusal  of  the  Court  to  hear  or  decide  an 
appeal. 

By  sec.  118  of  the  Assessment  Act,  the  Court  of  Revision  is 
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given  power,  upon  the  petition  of  any  person  assessed  with  respect 
to  lands  which  have  remained  vacant  for  more  than  three  months 
of  the  year,  and  in  certain  other  cases,  to  remit  or  reduce  the 
taxes.  This  section,  by  subsec.  2,  provides  that  an  appeal  may  be 
had  from  any  decision  of  the  Court  of  Revision  upon  any  such 
application. 

By  the  amending  Act  (1922)  12  & 13  Geo.  V.  ch.  78,  see.  26, 
subsee.  1 of  sec.  118  is  repealed  and  an  amended  subsection  is  sub- 
stituted, but  for  the  purposes  of  this  case  the  changes  are  not 
material.  Subsection  2 of  the  original  section  is  amended  by  sec. 
27  of  the  Act  of  1922  so  as  to  make  it  plain  that  the  appeal  which 
is  thereby  provided  is  to  the  County  Court  Judge. 

By  sec.  10  of  this  same  amending  .statute,  see.  11  of  the  original 
statute,  which  provides  for  taxation  upon  income,  is  amended  by 
adding  a clause  providing  that  where  any  person  has  been  assessed 
for  income  during  the  year  1922,  but  does  not  receive  the  whole 
income  with  respect  to  which  he  has  been  assessed,  he  may  apply 
to  the  Court  of  Revision  for  a reduction  or  adjustment  of  his  taxes, 
and  the  Court  of  Revision  shall  have  power  to  reduce  the  taxes  so 
as  to  make  them  accord  with  the  facts  proved.*  This  clause,  it 
will  be  noted,  is  one  applicable  only  to  the  year  1922,  and  was  no 
doubt  passed  because  of  other  amendments  made  that  year  which 
radically  changed  the  law.  Prior  to  this  date  the  individual  was 
assessed  in  respect  of  his  income  for  the  current  year;  and,  where 
his  income  was  not  a salary  or  fixed  amount,  he  was  compelled  to 
assume  that  his  income  for  the  current  year  would  be  a sum  not 
less  than  his  income  for  the  preceding  year.  The  amendment 
made  compels  payment  of  taxes  in  the  current  year  upon  the  actual 
income  for  the  preceding  year,  and  so  removes  the  element  of  con- 
jecture. The  intention  was,  no  doubt,  to  avoid  the  hardship  of 
payment  of  taxes  upon  an  income  estimated,  but  not  actually 
received. 

A matter  of  importance  here  is  that  in  conferring  this  special 
jurisdiction  upon  the  Court  of  Revision  in  1922,  the  Legislature 
did  not  provide  a right  of  appeal.  The  only  right  of  appeal  from 
the  Court  of  Revision  to  the  County  Court  Judge  is,  first,  upon 

* 10.  Section  11  of  the  Assessment  Act  is  amended  by  adding 
thereto  the  following  as  subsection  3:  — 

(3)  Where  any  person  has  been  assessed  for  income  during  the  year 
1922  but  does  not  receive  the  whole  or  any  part  of  such  income  during 
that  year,  or  receives  a larger  amount  than  that  for  which  he  is  as- 
sessed, he,  or  the  assessor  or  the  Assessment  Commissioner  may  apply 
to  the  Court  of  Revision  in  the  following  year  for  a remission,  reduc- 
tion or  adjustment  of  his  taxes  and  the  court  shall  have  power  to 
remit,  reduce  or  adjust  his  taxes  according  to  the  facts  proved  on  such 
application. 
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an  appeal  from  the  assessment  to  the  Court  of  Revision,  and  Middleton,  J. 
secondly,  in  cases  falling  within  the  provisions  of  sec.  118,  with  1923. 

respect  to  vacant  property,  etc.  It  may  be  that  the  failure  to  give  - — - 

the  right  of  appeal  in  this  case  was  unintentional,  but  it  may  Kilbourn 
well  have  been  intentional,  for  the  Legislature  had  the  question  of 
appeal  present  to  its  mind  when  passing  the  Act  of  1922. 

The  application,  I think,  clearly  fails  and  must  be  dismissed; 
costs  will  follow  the  event. 


AND 

City  of 

Owen 

Sound. 


[WRIGHT,  J.]  1923. 

McCormick  v.  City  of  Toronto.  0ct>  12 

Municipal  Corporations — By-law — Building  Restrictions — Permit  before 

Erection  Unnecessary  — License  for  Restaurant  — “ Store  ” or 

“ Manufactory  " — Addition  to  Buildings  already  in  Use — Man- 
datory Order. 

A “ store  ” is  a “ place  where  merchandise  is  stored  and  kept  for  sale.” 

City  of  Toronto  v.  Foss  (1912-13),  27  O.L.R.  264,  612,  followed. 

Under  the  Municipal  Act,  a permit  from  the  municipal  authority,  prior 
to  the  erection  of  a building,  as  regards'  its  intended  use,  is  unneces- 
sary. After  a building  is  constructed  a permit  or  license  is  neces- 
sary before  it  can  be  used  as  a restaurant. 

City  of  Toronto  v.  King  (1923),  54  O.L.R.  100,  followed. 

The  plaintiff,  the  owner  of  a hospital  and  swimming  baths  in  the  city 
of  T.,  proposed  to  add  to  his  group  of  buildings  a new  building  and 
to  use  part  of  it  as  a restaurant  ini  connection  with  the  hospital  and 
baths: — 

Held , that  a restaurant  is  not  “ a store  or  manufactory,”  within  the 
meaning  of  a by-law  of  the  city  forbidding  the  erection  or  use  in  a 
certain  area  of  a building  for,  inter  alia , “ stores  ” or  “ manufac- 
tories.” 

Held,  also,  that  the  proposed  building  was  a new  or  additional  building 
for  the  extension  of  the  plaintiff’s  business  as  existing  at  the  time 
of  the  passing  of  the  by-law,  within  the  meaning  of  an  excepting 
clause  in  the  by-law. 

The  intended  use  of  a portion  of  the  building  as  a restaurant  not  being 
in  contravention  of  the  by-law,  the  city  corporation -was  ordered  to 
issue  a license  therefor  when  the  by-laws  of  the  corporation  had 
been  complied  with  by  the  plaintiff  in  other  respects. 

Motion  by  the  plaintiff  for  a mandatory  order,  turned  by  con- 
sent into  a motion  for  judgment. 

September  27.  The  motion  was  heard  by  Wright,  J.,  in  the 
Weekly  Court,  Toronto. 

A.  C.  McMaster,  K.C.,  and  J.  R.  Robinson , for  the  plaintiff. 

C.  M.  Colquhoun,  and  W.  G.  Angus,  for  the  defendants. 

October  12.  Wright,  J:: — The  plaintiff  seeks  a declaration 
that  a certain  building  under  construction  on  Bloor  street  west, 
in  the  city  of  Toronto,  and  the  intended  use  of  a portion  of  the 
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same  as  a restaurant,  are  not  in  contravention  of  by-law  5436  of 
the  City  of  Toronto,  and  asks  that  a mandamus  or  mandatory 
order  be  granted  requiring  the  proper  officials  to  issue  any  neces- 
sary permits  for  such  building  or  for  its  intended  use. 

Under  the  decision  in  City  of  Toronto  v.  King  (1923),  54 
O.L.R.  100,  it  is  no  longer  necessary  to  have  a permit  prior  to  the 
construction  of  a building,  ais  regards  its  intended  use.  It  also 
appears  that  after  the  building  is  constructed,  a permit  or  license 
is  necessary  before  it  can  be  used  as  a restaurant. 

Clause  1 of  by-law  No.  5436  of  the  City  of  Toronto  provides 
as  follows: — 


“ No  building  shall  be  located,  erected  or  used  for  stables  for 
horses  or  delivery  purposes,  laundries,  butcher-shops,  stores,  manu- 
factories, blacksmith-shops,  forges,  dog-kennels,  hospitals  or  in- 
firmaries for  horses,  dogs  or  other  animals  twithin  certain  portions 
of  the  City  of  Toronto.” 

Those  portions  include  the  location  of  the  plaintiff's  new  build- 
ing. 

The  excepting  clauses  are  as  follows: — 

“ Provided,  however,  that  the  provisions  of  this  by-law  shall 
not  apply  to  any  building  erected  or  used  on  the  day  of  the  passing 
hereof  for  any  of  the  purposes  aforesaid  so  long  as  it  continues  to 
be  used  as  it  was  then  being  used. 

“ Provided,  also,  that  this  by-law  shall  not  prevent  the  erection 
or  use  of  any  new  or  additional  buildings  for  the  extension  of  the 
business  existing  at  the  time  of  the  passing  of  this  by-law  upon 
or  immediately  adjoining  the  location  of  such  new  or  additional 
building.” 

The  plaintiff  proposes  to  use  a portion  of  the  building  now 
under  construction  as  a restaurant  in  connection  with  the  hospital 
or  sanitarium  and  the  swimming  baths,  both  of  which  he  has  con- 
ducted for  many  years,  on  portions  of  the  land  owned  by  him  at 
the  location  already  mentioned. 

The  defendant  the  Corporation  of  the  City  of  Toronto  con- 
tends that  to  use  the  building  as  a restaurant  would  be  in  contra- 
vention of  the  by-law  in  question. 

The  matters  to  be  determined  are : — 

(1)  Is  a restaurant  “a  store  or  manufactory”  within  the 
meaning  of  clause  1 of  by-law  No.  5436? 

(2)  Do  the  proposed  building  and  its  intended  use  as  a restaur- 
ant come  within  the  excepting  clauses  of  the  by-law? 

The  meaning  of  the  word  “ store  ” has  been  considered  in  City 
of  Toronto  v.  Foss  (1912-13),  27  O.L.R.  264,  and  in  appeal  at 
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p.  612  of  the  same  report.  According  to  the  decisions  in  that  case, 
a store  is  “ a place  where  merchandise  is  kept  for  sale.” 

In  Rex  y.  Wells  (1911),  24  O.L.R.  77,  Mr.  Justice  Middleton 
held  that  a restaurant-keeper  was  not  a merchant  within  the  mean- 
ing of  the  Lord’s  Day  Act.  He  points  out,  at  p.  80,  that,  although 
a restaurant-keeper  does  purchase  and  sell  goods,  yet  the  services 
he  renders  to  his  guests  are  in  the  nature  of  work  and  labour  rather 
than  the  sale  of  goods. 

In  Dennis  v.  Hutchinson , [1922]  1 K.B.  693,  the  meaning  of 
the  word  “ shop,”  as  a synonym  for  which  the  word  “ store  ” is 
generally  used  on  this  continent,  was  held  to  be  “ a place  where 
goods  are  sold  by  retail  and  stored  for  sale.” 

A consideration  of  these  cases  leiads  to  the  conclusion  that  a 
restaurant  is  not  a store  within  the  terms  of  the  by-law.  In  the 
former  the  service  rendered  is  an  important  part  of  what  is  sup- 
plied to  the  guest,  and  the  goods  or  meals  are  consumed  on  the 
premises.  In  the  latter  the  goods  are  stored,,  sold,  and  removed 
from  the  premises  in  practically  the  same  condition  throughout. 

As  ordinarily  used,  the  word  “ store”  does  not  include  a 
restaurant,  and,  in  considering  the  meaning  of  a word  in  a by-law, 
the  popular  meaning  is  to  be  assigned  to  it  unless  there  is  some 
other  meaning  clearly  indicated  in  the  by-law  itself. 

This  is  sufficient  to  dispose  of  the  motion,  but  in  any  case  I 
should  hold  that  the  plaintiff’s  building  is  a new  or  additional 
building  for  the  extension  of  his  business  as  existing  at  the  time 
of  the  passing  of  the  by-law,  and  as  such  its  proposed  use  does  not 
contravene  the  provisions  of  the  by-law. 

There  will  be  judgment  declaring  that  the  intended  use  of  a 
portion  of  the  plaintiff’s  building  as  a restaurant  does  not  contra- 
vene the  provisions  of  by-law  No.  5436.  In  this  view  a permit  or 
license  should  be  issued  for  the  use  of  the  building  or  a portion 
thereof  as  a restaurant  when  the  by-laws  of  the  defendant  corpora- 
tion are  complied  with  in  other  respects  by  the  plaintiff. 

The  plaintiff  will  be  entitled  to  the  costs  against  the  defendant 
the  Corporation  of  the  City  of  Toronto.  There  will  be  no  costs  as 
against  the  defendant  Price. 
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Oct.  24. 


Re  Home  Bank  of  Canada. 


[vol. 


Banks  and  Banking — Petitions  for  Winding-up  of  Bank — Insolvency — 
Evidence  of — Suspension  of  Payment — Appointment  of  Curator — 
Bank  Act,  1913,  3 & 4 Geo.  V.  ch.  9,  secs.  Ill,  126  — Winding- 
up  Act,  R.S.C.  1906,  ch.  144,  secs.  3(a), (d),  4,  29,  151  — Acknow- 
ledgment— Resolution  of  Directors — Time  at  which  Order  may  be 
Made  — Amendment  of  Petitions  — Appointment  of  Interim  Liqui- 
dator. 

Upon  several  petitions  for  an  order  for  the  winding-up  of  a chartered 
bank,  under  the  Dominion  Winding-up  Act,  R.S.C.  1906,  ch.  144,  and 
amending  Acts,  on  the  ground  of  insolvency:  — 

Held,  that  the  appointment  of  a curator  under  the  Bank  Act,  1913, 
3 & 4 Geo.  V.  ch.  9,  sec.  117,  has  no*  relation  to,  and  does  not  inter- 
fere with,  the  power  of  the  Court  to  grant  a winding-up  order  if  a 
petitioner  can,  before  or  after  suspension,  and  before  the  expiration 
of  90  days,  bring  the  bank  within  sec.  '6(d)  'of  the  Winding-up  Act, 
whereby  a company  is  to  be  “ deemed  insolvent  ...  if  it  has  other- 
wise acknowledged  its  insolvency." 

If  a bank  by  its  own  official  act  acknowledges-  insolvency,  either  before 
the  suspension  or  subsequent  thereto,  although  before  the  expiration 
of  90  days  (sec.  126  of  the  Bank  Act),  and  if  the  petitioners-  are  able 
to  bring  the  bank  within  sec.  3(d)  of  the  Winding-up  Act,  the  Court 
has  power  to  grant  a winding-up  order  before  the  expiration  of  90 
days.  Section  4 of  the  Winding-up  Act  does  not  say  that  a winding- 
up  order  may  not  be  made  before  the  expiration  of  that  period. 

In  re  Briton  Medical  and  General  Life  Association  (1886),  11  O.R.  478, 
and  In  re  Ewart  Carriage  Works  Limited  (1904),  8 O.L.R.  527,  dis- 
tinguished. 

Sufficiency  of  evidence  of  insolvency  considered. 

The  petitions  were  amended  and  the  bank  declared  insolvent  upon  a 
written  acknowledgment  signed  by  the  assistant  general  manager, 
based  on  a resolution  passed  by  the  directors  admitting  insolvency. 

An  interim  liquidator  was  appointed  pending  the  calling  of  creditors' 
and  shareholders’  meetings  under  sec.  151  of  the  Winding-up  Act. 
By  sec.  29,  a provisional  liquidator  may  be  appointed,  and  that  gen- 
eral provision  does  not  interfere  with  Part  II.  of  the  Act,  relating  to 
banks. 


Petitions  under  the  Dominion  Winding-up  Act,  R.S.C.  1906, 
ch.  114,  and  amending  Acts,  for  an  order  for  the  winding-up  of  the 
Home  Bank  of  Canada  and  for  the  appointment  of  an  interim 
liquidator. 

The  petitions  were  heard  on  various  days  by  Fisher,  J.,  in 
Chambers. 

M.  H.  Ludwig , K.C.,  for  Annie  Murphy  et  al.  and  the  Citizens 
Trust  Company,  petitioning  creditors. 

C.  M.  Garvey , for  W.  B.  Stringer  Limited,  a petitioning 
creditor. 

F.  C.  L.  Jones,  for  the  Canada  Carbon  and  Ribbon  Company,  a 
petitioning  creditor. 
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M.  L.  Gordon , for  J.  B.  Tasker,  a petitioning  creditor. 

G.  M.  Reid,  for  creditors  other  than  petitioning  creditors. 

Glyn  Osier,  K.C.,  for  A.  B.  Barker,  curator. 

October  24.  Fisher,  J. : — The  petition  of  Annie  Murphy  et  al. 
and  the  Citizens  Trust  Company  was  served  on  the  20th  August, 
1923,  on  O.  C.  Jones,  an  officer  of  the  Home  Bank,  and  also  on  the 
curator.  The  Citizens  Trust  Company  are  creditors  in  the  sum 
of  $6,824.13  and  Murphy  et  al.  creditors  in  an  amount  upwards  of 
$54,000.  This  petition  was  returnable  on  the  25th  August,  1923, 
and  alleges  that  the  bank  is  unable  to  pay  its  debts  as  they  become 
due,  and  on  the  17th  August,  1923,  the  directors  of  the  bank  issued 
a statement  to  the  effect  that  the  assets  of  the  bank  had  been  de- 
pleted, and  under  the  circumstances  the  bank  was  unable  to  pay 
its  claims,  and  that  the  bank  closed  its  doors  on  the  18th  August, 
1923,  and  payment  was  suspended. 

The  petition  of  J.  B.  Tasker,  a creditor  in  the  sum  of  $1,100, 
was  served  on  the  22nd  August,  1923,  on  the  curator,  and  on  the 
23rd  August,  1923,  was  served  upon  A.  E.  Calvert,  assistant  general 
manager  of  the  Home  Bank,  returnable  on  the  30th  August,  1923. 
This  petition  alleges  that  the  bank  suspended  payment,  and  as  a 
member  of  the  Toronto  Clearing  House  Association  on  the  18th 
August,  1923,  a debit  balance  was  payable,  in  respect  of  the  pay- 
ments of  the  said  bank  to  the  clearing  house,  in  specie  or  Dominion 
notes,  of  the  liabilities,  and  the  said  bank  was  unable  to  pay  such 
balance  in  specie  or  Dominion  notes. 

The  petition  of  W.  B.  Stringer  Limited,  a creditor  in  the  sum 
of  $4,400,  was  served  on  the  23rd  August,  1923,  on  A.  E.  Calvert 
and  A.  B.  Barker,  the  curator.  This  petition  was  returnable  on 
Thursday  the  30th  August,  1923.  It  alleges  that  the  bank  sus- 
pended payment  on  the  18th  August,  1923,  for  90  days,  that  the 
suspension  was  effected  by  resolution  of  the  board  of  directors 
passed  on  the  17th  August,  1923,  and  that  on  the  18th  August, 
1923,  the  bank,  being  a member  of  the  clearing  house,  was  in- 
debted to  the  clearing  house  in  respect  of  its  clearances  and  unable 
to  pay  the  indebtedness  in  specie  or  Dominion  notes;  also  that 
cheques  issued  by  the  petitioner  prior  to  the  17th  August,  1923, 
drawn  upon  its  account  in  the  Home  Bank,  were  returned  unpaid 
and  were  protested  on  the  ground  that  suspension  of  payment  had 
taken  place  and  that  the  bank  was  unable  to  pay  its  debts  in  specie 
or  Dominion  notes. 

The  petition  of  the  Canada  Carbon  and  Ribbon  Company  Lim- 
ited, creditors  in  the  sum  of  $1,662.59,  was  served  on  the  2nd  day  of 
October,  1923,  on  the  curator  and  A.  E.  Calvert,  assistant  general 
manager  of  the  bank,  and  returnable  on  the  5th  October,  1923. 


1923. 

Re 

Home  Bank 
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Canada. 
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Fisher,  J.  This  petition  is  chiefly  based  on  a written  acknowledgment  of  in- 
solvency  dated  the  2nd  October,  1923,  and  signed  by  the  assistant 

general  manager  of  the  bank,  pursuant  to  a resolution  of  the  board 

HomeBank  directors  passed  on  the  2nd  October,  1923.  The  resolution  of 
or  the  directors  was  passed  and  the  written  acknowledgment  was 


Canada. 


signed  after  the  curator  had  made  his  report. 

The  Home  Bank  was  incorporated  by  an  Act  of  the  Parliament 
of  Canada  with  its  head  office  in  Toronto  and  several  branches  in 
different  parts  of  Canada.  On  the  17th  August,  1923,  the  board 
of  directors  passed  a resolution  suspending  payment,  and  on  the 
18th  August,  1923,  the  head  office  of  the  bank  and  all  its  branches 
were  closed. 


Under  sec.  117  of  the  Bank  Act,  1913,  3 & 4 Geo.  Y.  ch.  9,  if 
a bank  suspends  payment  in  specie  or  Dominion  notes  of  any  of 
its  liabilities  as  they  accrue  due,  the  Canadian  Bankers  Association, 
referred  to  in  the  said  Act,  shall  appoint  a curator  to  supervise 
the  affairs  of  the  bank.  This  association  did  on  the  18th  August, 
1923,  appoint  A.  B.  Barker  as  curator,  and  he  took  immediate 
possession  of  and  assumed  supervision  over  the  affairs  of  the  bank. 
Subsection  3 of  sec.  119  of  the  said  Act  provides  that  the  curator 
shall  continue  to  supervise  the  affairs  of  the  bank  until  ( a ) he  is 
removed  from  office,  or  (c)  until  the  bank  resumes  business,  or  (c) 
until  a liquidator  is  appointed  to  wind  up  the  business  of  the  bank. 

The  petitions,  other  than  the  petition  of  the  Canada  Carbon  and 
Ribbon  Company,  were  adjourned  from  time  to  time  pending  the 
receipt  of  the  curator’s  report  touching  the  affairs  of  the  bank, 
until  the  5th  October,  1923,  and  again  adjourned  until  to-day, 
so  that  all  the  petitions  might  be  considered  together. 

When  the  petitions  came  on  before  me  in  the  first  instance, 
Mr.  Reid,  counsel  for  creditors  not  named  in  any  of  the  petitions, 
but  whom  I heard  as  amicus  curicet  submitted  that  all  the  petitions 
were  premature,  and  that  there  was  no  power  in  the  Court  to  grant 
a winding-up  order  until  after  the  expiration  of  90  days,  during 
which  the  curator,  under  the  Bank  Act,  has  the  right  to  remain  in 
possession,  and  also  that  there  was  no  power  until  after  the  credi- 
tors’ and  shareholders’  meetings  even  to  name  a provisional  liqui- 
dator. 

The  only  ground  on  which  I was  asked  to  grant  a winding-up 
order  was  that  of  insolvency.  Under  sec.  126  of  the  Bank  Act, 
suspension  for  90  days  shall  constitute  insolvency.  The  90  days 
would  not  expire  until  on  or  about  the  18th  November,  1923; 
and,  if  Mr.  Reid’s  contention  be  upheld,  no  winding-up  order  can 
be  made  until  after  that  date.  / 

Two  of  the  cases  specified  in  sec.  3 of  the  Winding-up  Act, 
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R.S.C.  1906,  ch.  144,  are  that  a company  is  to  be  deemed  insolvent  Fisher,  J. 
(a)  “ if  it  is  unable  to  pay  its  debts  as  they  become  due,”  (d)  “ if 

it  has  otherwise  acknowledged  its  insolvency.”  Section  4 of  the  

Act  provides  that  a company  is  deemed  to  be  unable  to  pay  its  home  Bank 
debts  as  they  become  due,  whenever  a creditor  has  served  a demand  oi 
in  writing,  and  the  company  has,  for  90  days  in  the  case  of  a CANADA* 
bank,  and  for  60  days  in  all  other  cases,  neglected  to  pay  or  satisfy 
its  debts. 

It  was  held  in  In  re  Briton  Medical  and  General  Life  Associa- 
tion (1886),  11  O.R.  478,  and  In  re  Ewart  Carriage  Works  Lim- 
ited (1904),  8 O.L.R.  527,  that  para,  (a)  of  sec.  3 must  be  read  in 
conjunction  with  sec.  4 of  the  Act,  and  that,  under  para.  ( a ), 
insolvency  cannot  be  established  until  after  the  expiration  of  90 
days.  If  a bank  by  its  own  official  act  acknowledges  insolvency, 
either  before  the  suspension  or  subsequent  thereto  and  before  the 
expiration  of  90  days,  and  if  the  petitioners  are  able  to  bring  the 
bank  within  para,  (d)  of  sec.  3,  then  it  would  appear  that  there 
is  power  to  grant  a winding-up  order  under  that  paragraph  before 
the  expiration  of  90  days. 

Dealing  with  the  material  filed  on  the  first  three  petitions,  I do 
not  find  sufficient  proof  that  the  bank  was  either  unable  to  pay  its 
debts  as  they  become  due  or  had  acknowledged  its  insolvency.  The 
suspension  for  90  days,  and  the  fact  that  on  the  18th  August, 

1923,  the  bank  was  indebted  to  the  clearing  house  in  respect  of  its 
clearances  and  unable  to  pay,  are  not  in  themselves  an  acknowledg- 
ment of  its  insolvency,  nor  inconsistent  with  solvency.  The  bank 
may  be  absolutely  solvent,  and  yet  may  have  a perfectly  good  reason 
why  it  was  unable  to  pay  on  a certain  day,  in  specie  or  Dominion 
notes,  the  indebtedness  owing  on  that  day,  and  this  also  would 
apply  to  a cheque  issued  or  drawn  upon  a bank  and  returned  unpaid 
and  protested  in  consequence  of  the  suspension. 

In  the  'Citizens  Trust  Company  and  Murphy  et  at.  petition,  it 
is  alleged  by  the  petitioners  that  the  directors  of  the  bank  on 
the  17th  August,  1923,  issued  a statement  to  the  effect  that  the 
assets  had  been  depleted  and  under  the  circumstances  the  bank 
was  unable  to  pay.  The  statement  referred  to  is  not  produced, 
and  I do  not  know  what  it  contains,  so  that  I cannot  accept  this 
as  any  evidence  of  an  acknowledgment  of  insolvency.  It  was  held 
in  Be  A Company  (1917),  34  D.L.R.  396,  that  a shareholder's  peti- 
tion on  the  ground  of  impairment  of  capital  must  be  accompanied 
by  evidence.  Petitioners  must  do  more  than  merely  allege  that  a 
company  is  unable  to  pay  in  full,  and  the  affidavits  in  respect  of 
the  petitions  must  set  out  facts  sufficient  to  bring  it  within  the 
words  of  the  section.  They  must  make  out  a clear  case  for  the 
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Fisher,  J.  intervention  of  the  Court.  Unable  to  pay  its  debts  means  inabil- 
ity  to  pay  debts  as  they  become  due.  See  In  re  European  Life 
— Insurance  Co.  (1869),  39  L.J.N.iS.  Ch.  324.  It  has  been  held 
Home  Bank  that>  even  there  is  a judgment  and  a return  “nulla  Iona  ” that 
of  in  itself  is  not  an  acknowledgment  of  insolvency.  See  Re 
Canada.  Qu’Appeue  Valley  Farming  Co.  (1888),  5 Man.  R.  160.  A general 
allegation  that  a company  is  insolvent  and  is  unable  to  pay  is  not 
sufficient.  See  Re  Rapid  City  Farmers'  Elevator  Co.  (1894),  9 Man. 
R.  574. 

Mr.  Reid  did  not  refer  me  to  any  case,  nor  can  I find  any,  on 
the  objection  raised  by  him.  Dealing  with  his  objection,  I am 
of  opinion  that  the  appointment  of  a curator  under  the  Bank  Act 
has  no  relation  to,  and  does  not  interfere  with,  the  power  of  the 
Court  to  grant  a winding-up  order  if  a petitioner  can,  before 
suspension  or  after,  and  before  the  expiration  of  90  days,  bring 
the  bank  within  para.  ( d ) of  sec.  3 of  the  Winding-up  Act.  The 
provisions  of  the  Winding-up  Act  are  quite  independent  of  the 
Bank  Act.  If  a petitioner  can  by  positive  evidence  bring  the  bank 
within  para.  ( d ) of  sec.  3,  an  order  may  be  made,  and  the  curator 
has  not  the  exclusive:  right  of  way  until  the  expiration  of  90  days. 
A curator  is  a creation  of  the  Bank  Act  upon  suspension  of  a 
bank,  and  if  upon  suspension  of  a bank  the  Canadian  Bankers’ 
Association,  under  sec.  117  of  that  Act,  appoints  a curator,  it 
is  only  for  certain  defined  purposes,  namely,  to  supervise  the 
affairs  of  the  bank,  make  all  necessary  arrangements  for  the 
payment  of  the  notes  of  the  bank  issued,  for  circulation  outstanding 
and  in  circulation  at  the  time  of  his  appointment,  to  protect  the 
rights  and  interests  of  creditors  and  shareholders1,  conserve  and 
ensure  the  proper  disposition  according  to  law  of  the  assets,  and, 
for  all  such  defined  purposes,  entitled  to  have  access  to  all  books, 
documents,  etc.;  and,  under  subsec.  3 of  sec.  119,  he  is  entitled  to 
remain  and  retain  possession  and  supervise  until  he  is  removed, 
or  until  the  bank  resumes  business,  or  until  a liquidator  is  ap- 
pointed. Under  sec.  122,  he  shall  make  a report  and  report  all 
the  information  to  the  Minister,  which  under  the  Act  means  the 
Finance  Minister,  if  the  Minister  so  demands. 

It  seems  to  me  that  the  intention  of  Parliament  was,  upon  the 
appointment  of  a curator,  to  give  him  every  opportunity  to  make 
out  a statement  for  the  information  of  the  Finance  Minister  of  the 
financial  standing  of  the  bank  at  the  date  of  suspension,  and  he 
was  given  the  powers  and  rights  referred  to  for  the  purpose  of 
permitting  him  to  make  out  his  report,  and  that  it  never  was 
intended  that  he  should  have  any  of  the  rights  of  a regularly 
appointed  liquidator  during  his  period  of  office.  The  Bank  Act 
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does  not  give  the  curator  a 9 0-day  limit  to  make  out  his  state- 
ment. It  is  only  in  sec.  4 of  the  Winding-up  Act  that  90  days 
are  mentioned,  and  that  section  only  says  that,  if  a bank  is  served 
with  a demand  in  writing  to  pay  and  default  is  made  for  90  days, 
it  shall  be  deemed  evidence  of  insolvency.  It  does  not  say  that  a 
winding-up  order  may  not  be  made  before  the  expiration  of  that 
period.  If  para  (a)  of  sen  3 and  sec.  4 must  be  read  in  conjunc- 
tion, and  no  order  can  be  made  for  90  days,  then  it  would  be 
impossible  for  any  creditor,  no  matter  what  evidence  he  had  in 
his  possession  of  a bank  or  company  being  unable  to  pay,  to 
obtain  a winding-up  order;  but,  on  the  other  hand,  if  a creditor 
has  an  official  acknowledgment  of  insolvency  under  para,  (d)  of 
sec.  3,  he  may  obtain  a winding-up  order.  It  seems  to  me  that, 
if  a creditor  could  shew,  by  any  other  means  than  that  pointed 
out  by  sec.  4,  that  a company  is  unable  to  pay  its  debts  as  they 
become  due,  the  Court  would  be  bound  to  regard  that  evidence. 
Section  4 only  provides  one  of  the  modes  by  which  a company  may 
be  deemed  unable  to  pay  its  debts.  I do  not  understand  the  deci- 
sions in  In  re  Briton  Medical  and  General  Life  Association  and 
In  re  Ewart  Carriage  Works  Limited,  supra,  to  go  so  far  as  to 
decide  that,  if  there  was  sufficient  proof  apart  from  what  see.  4 
provides,  no  order  could  be  made.  In  those  cases  there  were  only 
bare  allegations  of  the  fact  that  the  company  was  unable  to  pay, 
and  no  evidence  which  would  have  been  conclusive  apart  from  sec. 
4.  Under  para.  ( h ) of  sec.  3,  a company  or  a bank  is  deemed 
insolvent  if  it  permits  any  execution  issued  against  i,t>  under  which 
seizure  is  made,  to  remain  unsatisfied  until  within  four  days  of 
the  time  fixed  by  the  sheriff  for  sale,  or  for  15  days  after  seizure. 
It  cannot  be  contended  that,  if  a creditor  had  ini  his  possession 
evidence  to  support  his  petition  under  para.  ( h ) of  sec.  3,  he  could 
not  apply  for  and  obtain  a winding-up  order.  Therefore,  I do 
not  think  that  sec.  4 prevents  the  granting  of  a winding-up  order 
to  a creditor  before  the  expiration  of  90  days  if  a petitioner  can 
shew,  and  there  is  no  denial  by  the  bank,  that  it  has  acknow- 
ledged insolvency  or  by  the  company  that  it  is  unable  to  pay  its 
debts  when  due. 

A question  might  arise  if  a liquidator  were  appointed  whilst 
a curator  is  in  possession  as  to  who  would  be  entitled  to  the 
assets.  It  seems  to  me — on  such  an  event  arising  — the  Court 
would  in  the  order  provide  that  the  curator  should  be  entitled  to 
have  access  to  all  books,  documents,  and  property  of  the  bank  for 
the  purpose  only  of  making  out  his  report,  and,  subject  to  that, 
the  liquidator  would  have  all  the  powers  vested  in  him  as  such. 

So  far  as  any  of  the  three  petitions  refer  to  and  rely  on  sec. 
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Fisher,  J.  3(a)  and  on  sec.  3(d) , I hold  that  the  petitioners  have  not  pro- 
2923  duced  sufficient  evidence  shewing  that  the  bank  was  unable  to  pay 

its  debts  or  that  there  was  any  evidence  of  an  acknowledgment  by 

HomeBank  the  bank  of  its  insolvency.  Until  the  last  petition  was  filed,  and 
of  with  it  a written  acknowledgment  based  on  a resolution  passed  by 
the  directors  admitting  insolvency,  there  was  no  evidence  before 
the  Court  upon  which  I could  declare  the  bank  insolvent. 

I was  asked  by  counsel  representing  the  three  petitioners  to 
permit  them  to  amend  their  petitions,  and  that  permission  I 
granted,  under  secs.  128  and  129  of  the  Winding-up  Act.  It  has 
been  decided  that  there  is  no  right  to  amend  a petition  by  alleging 
facts  of  insolvency  arising  since  the  date  of  the  filing  of  the  peti- 
tion: see  Be  Kootenay  Brewing  Co.  (1896),  6 B.C.R.  112;  but  the 
amendments  permitted  to  be  made  were  not  allegations  of  facts  of 
insolvency  arising  since  the  date  of  the  affidavit,  but  only  verifying 
what  was  alleged  when  the  petitions  and  affidavits  verifying  were 
filed,  namely,  that  the  bank  was  insolvent,  by  adding  as  a fact  that 
the  bank  had,  since  the  petitions  were  filed,  acknowledged  insol- 
vency and  by  way  of  further  precaution  and  sufficient  facts  having 
been  shewn  making  it  desirable  that  the  bank  should  be  wound 
up.  I also  permitted  the  petitioners  to  amend  their  petitions  so 
as  to  include  paras,  (d)  and  (e)  of  sec.  11  of  the  Winding-up  Act. 
If  there  was  no  right  to  permit  these  amendments,  then  I should 
have  to  dismiss  the  three  petitions  because  of  their  failure  to  bring 
the  bank  within  paras,  (u)  and  (d)  of  sec.  3.  I can  see  no  object 
to  be  gained  by  dismissing  the  petitions.  The  curator’s  report 
produced  establishes  beyond  all  doubt  that  the  bank  was  insolvent 
at  the  time  the  petitions  were  filed  and  served. 

There  will  therefore  be  an  order,  under  all  the  petitions  filed, 
as  amended,  including  the  petition  of  the  Canada  Carbon  and 
Ribbon  Company,  declaring  the  Home  Bank  of  Canada  insolvent. 

The  most  meritorious  petition,  and  the  one  first  filed,  is  that 
of  the  Citizens  Trust  Company  and  Murphy  et  ail.,  and  I think  they 
should  have  the  carriage  of  the  order. 

A perusal  of  the  curator’s  report  convinces  me  that  a most  cap- 
able liquidator  should  be  appointed.  Millions  are  involved,  and 
questions  of  a complicated  character  will  necessarily  arise.  I have 
no  power  to  appoint  a permanent  liquidator;  but,  as  the  curator 
has  made  and  filed  his  report,  his  duties  are  at  an  end,  and  an 
interim  liquidator  should  be  appointed  pending  the  calling  of  the 
creditors’  and  shareholders’  meetings  under  sec.  151  of  the  Wind- 
ing-up Act.  Sections  24  to  29  plainly  draw  the  distinction  between 
permanent  and  provisional  liquidators.  By  sec.  29,  a provisional 
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liquidator  may  be  appointed,  and  that  general  provision  in  no  way 
interferes  with  Part  II.  of  the  Act,  relating  to  banks. 

It  has  been  brought  to  my  attention  that  Mr.  A.  E.  Weldon  is 
solicitor  for  a committee  known  as  the  depositors’  committee,  formed 
since  the  suspension  of  the  bank,  and  I think,  under  the  circum- 
stances, it  would  be  prudent  to  appoint  him  and  Mr.  G.  T.  Clark- 
son, of  Toronto,  interim  liquidators  of  the  Home  Bank  of  Can- 
ada, and  I therefore  make  an  order  appointing  them  as  such,  with 
the  usual  reference  to  the  Master  of  the  Supreme  Court. 

I direct  that  the  interim  liquidators  shall  call  a meeting  of 
the  shareholders  and  creditors  for  the  5th  December,  1923,  to  be 
held  at  Massey  Hall,  in  the  city  of  Toronto,  the  shareholders’ 
meeting  to  be  called  for  10.30  a.m.  and  the  creditors’  meeting  for 
2 p.m.;  that  all  creditors  shall  prove  their  claims  and  have  them 
filed  with  the  interim  liquidators  on  or  before  the  28th  November, 
1923;  that  notices  calling  the  meetings  shall  be  published  in  the 
Toronto  newspapers  and  in  newspapers  published  at  any  places 
where  the  Home  Bank  of  Canada  has  branches,  and,  if  no  news- 
paper is  published  at  any  such  place,  then  in  the  nearest 
place  adjoining  where  a newspaper  is  published;  that  notices  call- 
ing the  meetings  shall  include  consideration  of  the  right  of  the 
liquidators  to  borrow  moneys  on  the  security  of  the  assets  of  the 
bank  in  order  to  pay  an  interim  dividend,  if  thought  advisable; 
and  also,  if  advisable,  to  sell  all  or  any  portion  of  the  assets  to  any 
company  to  be  formed  on  behalf  of  the  creditors  for  realisation 
purposes;  and  G.  T.  Clarkson  shall  be  the  chairman  of  both 
meetings. 

The  petitioners  are  entitled  to  their  costs  out  of  the  estate. 

Note. — Since  the  above  judgment  was  given,  the  interim  liqui- 
dators being  unable  to  obtain  Massey  Hall  for  the  meetings  on 
the  5th  December,  1923,  I directed  that  they  should  call  a meeting 
of  the  creditors  for  Thursday  the  6th  December,  1923,  at  2.30 
p.m.,  and  a meeting  of  the  shareholders  on  Friday  the  7th  Decem- 
ber, 1923,  at  2.30  p.m.,  both  meetings  to  be  held  in.  Massey  Hall. 


[APPELLATE  DIVISION.] 

Perry  v.  Perry. 

Gift — Action  by  Execution  Creditor  of  Donor  to  Set  aside  as  Fraudulent 
— Transfer  of  Assets  in  Alberta — Recovery  against  Donee — Judg- 
ment for  Alimony  Recovered  in  Ontario. 

For  the  reasons  set  out  below,  the  judgment  of  Mulock,  C.J.Ex.,  53 
O.L.R.  502,  was  reversed. 

Appeal  by  the  defendants  and  cross-appeal  bv  the  plaintiff 
from  the  judgment  of  Mulock,  C.J.Ex.,  53  O.L.R.  502. 
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Perry 

v. 

Perry. 


1923. 

Oct.  24. 
Dec.  11. 


October  4.  The  appeal  and  cross-appeal  were  heard  by  Mere- 
dith, C.J.C.P.,  Riddell,  Latchford,  Middleton,  and  Logie, 
JJ. 

F.  E.  O'Flynn,  for  the  defendants. 

J.  Earl  Lawson,  for  the  plaintiff. 

The  Court,  at  the  conclusion  of  the  hearing,  reversed  the 
judgment  of  the  trial  Judge  on  the  grounds : first,  that  the  plain- 
tiffs judgment  was  in  Ontario,  and  a transfer  of  assets  in  Alberta 
could  not  be  taken  to  be  made  with  the  intention  of  defeating 
her  execution  and  defrauding  her;  second,  that  the  Ontario 
statutes  have  no  such  extra-territorial  effect  as  to  invalidate  a trans- 
action outside  of  the  Province;  third,  even  if  the  transaction  in 
Alberta  would  have  been  void  if  it  had  taken  place  in  Ontario, 
this  did  not  confer  a cause  of  action  upon  the  plaintiff,  either  as 
execution  creditor  or  suing  on  behalf  ‘of  herself  and  all  other 
creditors,  justifying  a recovery  against  the  donee;  and,  fourthly, 
the  plaintiffs  claim,  being  one  for  alimony,  would  not  constitute, 
a debt  for  which  action  could  be  taken  in  Alberta:  Maguire  v. 
Maguire  (1921),  50  O.L.R.  100. 

Appeal  allowed  with  costs,  and  action  and  cross-appeal  dis- 
missed with  costs. 


[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Andrew  Motherwell  of  Canada  Limited. 

Bankruptcy — Judgment  Allowing  Claim  against  Estate  of  Debtor — Pro- 
posed Appeal  from,  to  Privy  Council — Meeting  of  Creditors — Voting 
on  Question  whether  Appeal  should  be  Taken — Creditors  Entitled 
to  Vote  — Appointment  of  Proxy  Good  until  Revoked  — Claim  for 
Unliquidated  Damages  — Absence  of  Valuation  — Bankruptcy  Act, 
secs.  20,  42(9),  44(3) — Bankruptcy  Rule  119 — Proxy  Empowered  to 
Vote  on  Question  of  Appeal  to  “ Supreme  Court  " — Claim  of  Bank 
Guaranteed  by  Holders  of  Judgment — Reduction  of  Bank's  Claim 
by  Payments  Made  by  Guarantors — Subrogation — Claim  of  Guaran- 
tors against  Estate — Bankruptcy  Act,  sec.  63 — Self-interest — Appeal 
— Prosecution  by  Trustee  at  Expense  of  Respondents  — Case  for 
Creditor  to  Take  up  under  sec.  35  of  Act. 

At  a meeting  of  the  creditors  of  the  above-named  company,  called  by 
the  trustee  for  the  purpose  of  considering  the  advisability  of  appealing 
from  the  decision  of  the  Appellate  Division  in  the  action  of  Zimmer- 
man v.  Trustee  of  Andrew > Motherwell  of  Canada  Limited  (1923),  54 
O.L.R.  342,  it  wasi  declared  by'  the  chairman  (the  trustee)  that  a 
majority  of  the  creditors  had  voted  in  favour  of  the  appeal  The  two 
plaintiffs  in  the  action  referred  to  appealed  from  rulings  of  the  trus- 
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tee  at  the  meeting  as  to  the  right  of  certain  persons  to  vote  upon  the 
question,  and  it  was  held,  by  the  Judge  in  Bankruptcy:  — 
fl)  In  the  case  of  the  appointment  by  a creditor  of  a firm  of  solicitors 
as  her  general  proxy  in  the  matter  oif  the  insolvent  company,  “ except- 
ing only  as  to  receipt  of  dividends,”  that  the  appointment  until 
revoked  empowered  the  proxy  to  vote  at  all  meetings  of  creditors 
other  than  meetings  connected  with  dividends;  and  the  ruling  of  the 
trustee  allowing  the  vote  by  the  proxy  upon  this  creditor’s  claim  was 
affirmed. 

(2)  That,  as  the  claim  of  T.  & B.  for  unliquidated  damages  had  not 
been  valued,  it  was  not  a proved  claim,  and  T.  & B.  should  not  have 
been  allowed  to  vote  upon  it:  secs.  20,  42(9),  and  44(3),  of  the 
Bankruptcy  Act,  and  Bankruptcy  Rule  119. 

(3)  That  the  appointment  by  creditors  of  a proxy  to  vote  at  the  meet- 
ing “ for  appeal  Supreme  Court  ” did  not  authorise  the  proxy  to  vote 
in  favour  of  an  appeal  to  the  Privy  Council. 

(4)  That  the  two  plaintiffs  in  the  said  action,  who  had  guaranteed 
the  account  of  the  insolvent  company  with  a bank,  and  had  paid 
the  bank  $57,992.46  on  account  of  the  indebtedness  of  the  company, 
were  entitled  to  be  subrogated  to  the  rights  of  the  bank  in  respect 
of  that  sum,  and  were  entitled  to  vote  as  creditors  of  the  insolvent 
estate  for  that  sum. 

(5)  That  the  two  plaintiffs  were  not  debarred,  by  reason  of  self-inter- 
est, from  voting  upon  the  question  whether  there  should  be  an 
appeal. 

Upon  an  appeal  by  the  trustee  from  the  judgment  of  the  Judge  in 
Bankruptcy,  it  was  held,  that  the  trustee  should  not  be  allowed  to 
prosecute  the  appeal  really  at  the  cost  of  the  two  plaintiffs,  the 
respondents,  but  that  the  case  was  one  in  which  an  appeal  might  be 
prosecuted,  under  sec.  35  of  the  Bankruptcy  Act,  by  any  creditor 
desiring  to  do  so;  and  the  trustee’s  "appeal  was  dismissed  without 
prejudice  to  any  right  to  proceed  under  that  section,  and  without 
considering  the  questions  which  the  Judge  in  Bankruptcy  had 
decided. 

Appeal  by  Zimmerman  and  Malloch,  creditors  of  the  above- 
named  company,  from  a decision  of  the  trustee  in  bankruptcy  of 
the  company’s  estate,  at  a meeting  of  creditors  held  on  the  21st 
September,  1923,  as  to  the  right  of  certain  persons  to  vote  as 
creditors  of  the  company,  which  made  an  authorised  assignment 
to  Osier  Wade  on  the  10th  March,  1921. 

October  16.  The  appeal  was  heard  by  Fisher,  J.,  in  Cham- 
bers. 

Frank  M orison  and  Lewis  Duncan , for  the  appellants. 

‘ A.  C.  McMasier,  K.C.,  for  the  trustee. 

October  24.  Fisher,  J. : — The  debtor-company  carried  on 
business  at  the  town  of  Dundas.  An  action  of  foreclosure  was 
commenced  by  Zimmerman  and  Malloch,  and  judgment  under  a 
mortgage  held  by  them  against  the  debtor-estate  was  given  in 
their  favour  for  $25,000.  The  trustee  appealed  to  a Divisional 
Court  of  the  Appellate  Division,  and  by  a unanimous  decision  of 
that  Court  (20th  June,  1923)  the  appeal  was  dismissed:  see 
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Zimmerman  v.  Trustee  of  Andrew  Motherwell  of  Canada  Ltd. 
(1923),  5 1 O.L.R.  342. 

A majority  of  the  inspectors,  at  a meeting  held  on  the  27th 
August,  1923,  directed  an  appeal  to  the  Privy  Council.  (It  was 
stated  on  the  argument  before  me  by  Mr.  McMaster,  counsel  for 
the  trustee,  that  the  time  had  elapsed  for  an  appeal  to  the 
Supreme  Court  of  Canada).  Subsequently,  on  a requisition  of 
certain  creditors,  the  trustee  called  a meeting,  which  was  held 
on  the  21st  .September,  1923,  to  consider  the  advisability  of  ap- 
pealing from  the  judgment  of  the  Divisional  Court.  The  trustee, 
at  the  meeting  of  the  21st  September,  acted  as  chairman,  and  in 
his  affidavit  filed  stated  that  179  voted  in  favour  of  the  appeal  and 
49  voted  against. 

It  is  contended  by  counsel  for  Zimmerman  and  Malloch  that 
the  chairman  improperly  disallowed  their  claim  for  $57,992.46 
and  refused  them  the  right  to  vote,  and  that  he  improperly  allowed 
the  following  creditors  to  vote: — 

(1)  Agnes  D.  Motherwell  $ 4,000.00  ( 6 votes) 

(2)  Taylor  & Bornique  21,417.28  (24  “ ) 

(3)  James  Urquhart  9,136.98  (12  “ ) 

(4)  Andrew  Motherwell  Ltd 5,301.20  ( 8 “ ) 

(5)  Bank  of  Commerce  106,744.26  (109  “ ) 

The  objection  to  Agnes  D.  Motherwell  voting  at  the  meeting 
was  that  the  proxy  given  by  her  on  the  14th  April,  1921,  to  the 
firm  of  McMaster  Montgomery  & Company  was  for  the  first 
meeting  of  creditors  only.  The  proxy  reads  as  follows : “ . . . . 
to  be  our  (my)  general  proxy  in  the  above  matter  (excepting 
only  as  to  receipts  of  dividends).” 

The  amount  of  Agnes  D.  Motherwell’ s claim  is  not  in  dispute. 
Counsel  for  the  trustee  asked  to  be  permitted  to  put  in 
evidence  of  confirmation  by  Mrs.  Motherwell,  in  the  form  of  a 
letter,  dated  the  15th  October,  1923,  signed  by  her  and  addressed 
to  the  trustee,  in  which  she  says : “ I have  not  however  with- 

drawn my  proxy  given  to  Messrs.  McMaster  Montgomery  & Com- 
pany, and  I confirm  all  that  they  have  done  so  far,  and  until  I 
hear  from  'Scotland,  they  have  full  power  to  act  for  me.” 

This  was  objected  to,  and  I do  not  think  I have  any  right  to 
allow  supplementary  evidence.  The  proxy  must  stand  or  fall  as 
of  the  date  of  the  voting.  However,  apart  from  this  letter,  I 
hold  that  this  proxy  until  revoked  empowered  the  holders  thereof 
to  vote  at  all  meetings  of  creditors  other  than  meetings  connected 
with  dividends,  and  I confirm  the  ruling  of  the  chairman  and  allow 
the  votes. 
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In  dealing  with  Taylor  & Bornique’s  claim  of  $21,417.28  for 
damages  (objected  to  at  the  meeting)  arising  by  a failure  of  the 
debtor-company  to  take  delivery  of  a large  quantity  of  goods  which 
they  had  agreed  to  purchase,  the  trustee  admits  in  his  affidavit 
that  it  is  a claim  for  unliquidated ' damages — that  it  has  not  been 
contested  by  him  nor  has  it  been  valued  by  the  Court.  Section  44, 
subisec.  3,  of  the  Bankruptcy  Act,  provides  that  “ the  Court 
shall  value,  at  the  time  and  in  the  summary  manner  prescribed 
by  General  Rules,  all  contingent  claims  and  all  such  claims  for 
unliquidated  damages  as  are  authorised  by  this  section,  and  after , 
but  not  before , such  valuation,  every  such  claim  shall,  for  all 
purposes  of  this  Act,  be  deemed  a proved  debt  to  the  amount  of 
its  valuation/’  It  is  not  a proved  debt  until  valued  by  the  Court. 
Bankruptcy  Rule  119  sets  out  the  procedure  to  be  followed  in  such 
cases.  By  sec.  20  of  the  Act,  a trustee  has  power  to  make  a com- 
promise; and  the  trustee  did  nothing  under  that  section.  Sub- 
section 9 of  sec.  42  reads  as  follows : — 

“ A person  shall  not  be  entitled  to  vote  as  a creditor  at  the 
first  or  any  other  meeting  of  creditors  unless  he  has  duly  proved 
a debt  provable  in  bankruptcy  or  under  an  authorised  assignment 
to  be  due  to  him  from  the  debtor,  and  the  proof  has  been  duly 
lodged  with  the  trustee  before  the  time  appointed  for  the  meeting.” 

I must  therefore  hold  that,  as  this  claim  has  not  been  valued 
pursuant  to  the  statute,  it  is  not  a proved  claim  until  it  is  valued; 
it  is  only  upon  a proved  .claim  that  a vote  can  be  taken;  and  the 
24  votes  must  be  disallowed. 

I deal  with  the  James  Urquhart  and  Andrew  Motherwell 
Limited  claims  together.  Both  these  claims  were  objected  to  at 
the  meeting.  These  claims  were  voted  by  the  trustee  on  the 
authority  of  the  following  cables:— 

"■Glasgow,  September  17,  1923. 

“ Osier  Wade,  Accountant,  Toronto,  Ont.  Re  Andrew  Mother- 
well  of  Canada  Limited.  Hereby  appoint  you  our  proxy  at  meeting 
Friday  next  vote  for  appeal  Supreme  Court.  Andrew  Motherwell 
Ltd.,  Waddell,  Secretary.” 

“ September  17,  1923,  Glasgow. 

“ Osier  Wade,  Accountant,  Toronto,  Ont.  Re  Andrew  Mother- 
well  of  Canada  Limited.  Hereby  appoint  you  my  proxy  at  meeting 
Friday  next  vote  for  appeal  Supreme  Court.  James  Urquhart.” 

On  the  17th  March,  1921,  Andrew  Motherwell  Limited  gave  a 
proxy  to  Osier  Wade  to  “ represent  us  at  all  meetings  of  creditors 
of  the  estate  of  Andrew  Motherwell  of  Canada  Limited,”  and  on 
the  17th  March,  1921,  James  Urquhart  gave  to  Gordon  Balfour, 
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of  the  city  of  Toronto,  a proxy  which  reads  as  follows : “ with 
full  power  to  prove  my  claim  and’  represent  me  at  any  meeting  of 
creditors  either  before  or  after  any  bankruptcy  proceedings  and  to 
fully  act  for  me  as  if  I were  on  the  premises  and  acting  in  the 
premises.” 

The  votes  cast  by  the  trustee  at  the  meeting  were  on  these 
cablegrams,  and  not  on  the  proxies  dated  the  17th  September, 
1923;  and,  as  both  these  cabled  proxies  specifically  authorise  an 
appeal  to  the  Supreme  Court,  I cannot  see  what  right  the  trustee 
had  to  vote  for  an  appeal  to  the  Privy  Council.  An  appeal  to 
the  'Supreme  Court  (which  must  mean  the  Supreme  Court  of 
Canada)  is  quite  a different  proposition  from  an  appeal  to  the 
Privy  Council.  A creditor  might  be  perfectly  willing  to  appeal 
to  the  Supreme  Court  of  Canada  but  hesitate  to  or  refuse  to 
appeal  to  the  Privy  Council.  An  appeal  to  the  Privy  Council 
would  not  only  hold  up  the  winding-up  of  the  estate  for  a much 
longer  period  than  an  appeal  to  the  Supreme  Court  of  Canada 
hut  would  be  much  more  expensive.  I do  not  think  that  the 
holder  of  a proxy  given  for  one  purpose  can  exceed  or  alter  the 
powers  given  to  him  by  the  terms  of  the  proxy  and  use  it  for 
another  purpose. 

Counsel  for  the  trustee  asked  permission  to  -put  in  an  affidavit 
to  shew  that  these  two  creditors  understood  and  intended  that  it 
was  an  appeal  to  the  Privy  Council.  Again  I do  not  see  how  I 
can  allow  any  new  material  to  go  in  at  this  stage.  We  must  deal 
with  the  proxies  as  of  the  date  the  votes  were  cast  under  them. 
I therefore  disallow  the  20  votes  cast  on  the  claims  of  James 
Urquhart  and  Andrew  Motherwell  Limited. 

The  Bank  of  Commerce  claim  is  a more  difficult  one  to  solve, 
because  of  the  fact  that  Zimmerman  and  Malloch  entered  into  a 
contract  of  guaranty  on  behalf  of  and  for  the  debtor-company  to 
the  bank,  a form  of  which  is  produced.  There  was  a resolution 
passed  by  the  directors  at  the  time  the  bond  was  given  that  in  the 
event  of  the  guarantors  being  called  upon  to  pay  they  were  to  be 
considered  as  creditors  of  the  debtor-company. 

Counsel  for  the  trustee  urged  that  the  contract  of  guaranty 
plainly  sets  out  that  it  is  for  the  “ ultimate  balance  owing  by  the 
debtor-company  to  the  bank,”  and  that  the  sureties  are  not  entitled 
to  claim  repayment  by  the  debtor-company  until  the  bank  is  paid 
in  full — and  that  the  bank  also  has  the  right,  under  the  terms 
of  the  contract,  to  vote  for  the  full  amount  of  its  claim,  and  that 
only  those  who  have  a right  to  rank  have  a right  to  vote;  if  they 
are  not  entitled  to  receive  a dividend,  they  are  not  entitled  to  vote. 

Zimmerman  and  Malloch  were  sued  by  the  bank  on  the  con- 
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tract,  judgment  was  obtained,  and  they  paid  as  a result  of  that 
action  to  the  bank  the  sum  of  $57,992.46.  Zimmerman  and  Mal- 
loch  then  filed  a claim  for  this  amount  with  the  trustee,  and  at  the 
meeting  of  creditors  referred  to  claimed  the  right  to  vote.  The 
trustee  refused  them  such  a right,  ruling  that  they  were  not 
entitled  to  be  subrogated.  Counsel  for  creditors  opposing  the 
appeal  to  the  Privy  Council  urged  that,  as  Zimmerman  and  Malloch 
were  not  proving  for  a dividend,  but  only  on  something  connected 
with  the  administration  of  the  estate,  they  were  entitled  to  vote ; 
that  they  did  not  contract  themselves  under  the  guaranty  bond 
out  of  the  right  to  vote;  that  any  payment  made  by  them  in 
respect  of  their  liability  which  existed  at  the  date  of  the  assign- 
ment was  a provable  debt;  that  they  were  entitled  to  be  subro- 
gated; and  that  there  is  no  rule  against  double  proof,  but  only 
against  double  ranking  for  the  purpose  of  receiving  dividends. 

It  appears  from  the  material  filed  that  the  bank  on  the  18th 
November,  1922,  deposited  with  the  trustee  an  affidavit  proving 
for  the  balance  owing  it  of  $107,244.26.  It  valued  its  security  at 
$500,  and  the  net  balance  owing  at  this  time  was  $106,744.26. 
According  to  the  affidavit  of  Zimmerman,  filed,  one  Campbell, 
an  accountant  in  the  employ  of  the  Bank  of  Commerce,  swore, 
in  an  action  brought  by  the  bank  against  Zimmerman  and  Malloch 
on  the  guaranty  bond  referred  to,  that  since  the  debtor-company 
made  an  authorised  assignment  the  bank  realised  from  the  trustee 
upon  securities  taken  under  sec.  88  of  the  Bank  Act  and  accounts 
receivable,  $34,230.99,  and  in  addition  thereto  the  bank  received 
and  credited  on  its  claim  the  following  sums,  $19,940.62  and  $21,- 
000,  to  which  must  be  added  the  $57,992.46  paid  by  Zimmerman 
and  Malloch,  leaving  a net  balance,  according  to  Compbell,  owing 
to  the  bank  by  the  debtor-company,  of  $17,858.55.  This  was  not 
denied. 

At  the  creditors’  meeting  on  the  21st  September,  1923,  the 
bank  claimed  to,  and  was,  subject  to  objection,  permitted  to,  vote 
on  a claim  of  $106,744.26,  and  allowed  to  cast  109  votes,  when  as 
a matter  of  fact  the  bank  was  on  that  date  entitled  only  to  20 
-votes,  based  on  an  indebtedness  of  $17,858.55. 

The  questions  for  determination  are : what  voting  power  had 
the  bank  on  the  21st  September,  1923,  and  does  the  guaranty  bond 
deprive  Zimmerman  and  Malloch  of  the  right  of  filing  a claim 
with  the  trustee  against  the  estate  of  $57,992.46,  and  thus  entitle 
them  to  vote  on  any  matter  arising  in  connection  with  the  admin- 
istration of  the  estate? 

Under  this  bond  the  rights  of  the  parties  have  to  be  considered, 
firstly,  as  it  affects  the  rights  of  the  parties  to  the  bond,  and 
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secondly,  as  it  affects  the  rights  of  the  bank  as  between  itself  and 
the  general  body  of  creditors.  As  between  the  parties  to  it,  the 
bank  had  a right  to  contract  with  the  sureties  that,  even  if  they 
paid  the  amount  for  which  they  were  liable  to  the  bank,  they 
should  nevertheless  not  be  entitled  to  demand  repayment  by  the 
debtor-company  until  the  bank’s  claim  should  be  fully  paid.  This 
they  have  done,  and  the  effect  of  that  contract  is  to  debar  the 
sureties  from  claiming  any  dividend  in  the  bankruptcy  proceed- 
ings until  the  hank’s  claim  is  fully  satisfied;  but,  notwithstanding 
this  agreement,  the  sureties,  on  paying  the  bank  the  amount  for 
which  they  became  sureties,  are  entitled  to  the  equitable  right  of 
subrogation,  to  which  right  the  Court,  in  its  bankruptcy  jurisdic- 
tion, being  a court  of  equity  (see  sec.  63),  is  bound  to  give  effect. 
But,  by  reason  of  their  contract  with  the  bank,  though  they  are 
entitled  to  be  subrogated  to  the  rights  of  the  bank  in  respect  to 
that  part  of  its  debt  which,  they  paid,  they  are  debarred  from  any 
right  to  any  dividend  until  all  the  creditors  have  been  paid  in 
full,  unless  the  bank’s  claim  can  he  satisfied  out  of  any  other 
security  it  may  hold.  If  the  bank  has  no  other  fund  to  resort  to 
than  the  dividends  payable  out  of  this  estate,  it  is  obvious  that 
any  hope  of  there  being  any  surplus  after  payment  of  the  bank’s 
claim  in  full  is  very  remote.  Still  the  sureties  are  in  the  position 
of  creditors  having  a claim  against  the  estate  which  entitles  them 
to  vote. 

As  to  the  surety’s  right  to  be  subrogated,  see  In  re  Paine , 
[1897]  1 Q.B.  122;  In  re  Blackpool  Motor  Car  Co.  Ltd.,  [1901] 
1 Ch.  77 ; Halsbury’s  Laws  of  England,  vol.  2,  paras.  328-330 ; and 
Re  Coughlin  & Co.,  [1923]  1 D.L.R.  632. 

With  regard  to  the  rights  of  the  bank  as  against  the  general 
body  of  creditors,  it  is  quite  clear  to  me  that  the  bank  cannot, 
by  any  contract  which  it  may  make  with  the  sureties,  obtain  for 
itself,  as  against  the  general  body  of  creditors,  any  right  to  rank 
upon  the  estate  or  obtain  payment  of  dividends  for  or  in  respect 
of  any  sum  beyond  that  which  is  actually  due  to  it. 

It  appears  to  me  that  it  would  be  contrary  to  the  policy  of  the 
Bankruptcy  Act,  in  the  administration  of  an  estate,  to  give  to  a 
creditor  the  right  to  cast  109  votes  in  respect  of  a claim  of 
$106,744.26,  when  at  the  time  the  vote  was  taken  he  was  only  a 
creditor  of  the  debtor-company  to  the  extent  of  about  $18,000. 
It  would  also  be  contrary  to  the  policy  of  the  Act  if  sureties,  by 
reason  of  payment,  become 'creditors  to  the  extent  of  $57,992.46, 
and,  having  filed  a claim  with  the  trustee,  should  be  denied  all 
representation  in  the  administration  of  the  estate  and  be  compelled 
to  submit  to  the  dictation  of  the  creditor  whose  claim  tfrey  have 
in  fact  paid. 
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Counsel  for  the  trustee  also  urged  that  if  the  Court  held  that 
Zimmerman  and  Malloch  were  entitled  to  file  a claim  against  the 
estate  they  should  not  be  entitled  to  vote  because  of  self-interest. 
The  law  is  well  settled  that  in  the  administration  of  an  estate  in 
bankruptcy  the  Court  will  not  permit  resolutions  passed  at  cred- 
itors’ meetings  to  stand  if  it  is  of  opinion  that  they  are  not  for 
the  general  benefit  of  all  the  creditors.  This  has  also  been  held 
to  apply  to  compositions  or  extensions  to  a debtor  where  the 
creditors  have  voted  favourably  to  the  terms.  If  the  Court  is  not 
satisfied  that  the  terms  are  for  the  general  benefit  of  all,  notwith- 
standing the  wish  of  the  majority  of  the  creditors,  the  Court  will 
refuse  to  confirm  the  terms  of  the  composition:  see  In  re  Webb, 
[1914]  3 K.B.  387;  also  Ex  p.  Reed  and  Bowen  (1886),  17 
Q.B.D.  244;  and  it  has  been  held,  even  where  there  is  no  fraud  in 
the  passing  of  resolutions,  but  they  are  passed  simply  with  a view 
of  benefiting  the  debtor,  that  the  Court  may  disregard  the  resolu- 
tions of  creditors. 

Counsel  for  creditors  opposing  referred  to  Ex  p.  Cocks  (1882), 
21  Ch.D.  397,  402.  I agree  with  that  decision,  but  the  facts  in 
that  case  were  dissimilar,  in  my  opinion,  to  the  facts  in  connection 
with  the  case  now  before  me.  In  that  case  the  Court  was  convinced 
that  there  was  some  fraud  or  collateral  motive  which  prompted 
the  creditors  in  passing  the  resolution  favouring  the  immediate 
distribution  of  the  estate  and  the  debtor’s  discharge.  But  in  this 
case  there  is  no  suggestion  of  fraud.  It  is  only,  as  I have  stated, 
self-interest  of  Zimmerman  and  Malloch.  All  the  creditors  oppos- 
ing the  appeal,  other  than  Zimmerman  and  Malloch,  are  men  of 
business  and  good  standing,  and  were  not  in  any  way  influenced 
by  any  action  on  the  part  of  Zimmerman  and  Malloch.  The  Court 
must  assume  that  these  creditors  understood  what  they  were  doing 
and  that  they  were  desirous  of  not  risking  what  little  balance  of 
cash  there  was  left  in  the  estate — about'  $7,000 — which  is  required 
for  the  payment  of  the  costs  of  administration,  preferred  claims, 
taxes,  etc.,  in  an  uncertain  appeal,  fraught  with  expense  and 
delay  in  the  winding-up  of  the  estate,  and  which,  even  if  it  suc- 
ceeded, would  at  most  yield  a dividend  of  only  2%  to  3 per  cent, 
to  unsecured  creditors.  Even  if  Zimmerman  and  Malloch  should 
not  be  allowed  to  vote  at  that  meeting,  there  is  no  denying  the 
fact  that,  having  paid  over  $57,000,  they  are  interested  in  the 
estate,  apart  altogether  from  the  judgment  standing  in  their 
favour,  and  are  entitled  to  have  a voice  in  the  administration 
thereof.  They  have,  in  my  opinion,  a bond  fide  interest  altogether 
apart  from  their  mortgage,  and  are  entitled  to  as  much  considera- 
tion as  the  creditors  favouring  the  appeal. 
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I hold,  on  all  the  material  before  me,  that  Agnes  D.  Motherwell 
is  entitled  to  6 votes;  that  Taylor  & Borniqne,  James  Urquhart, 
and  Andrew  Motherwell  Limited  are  not  entitled  to  any  votes; 
that  the  Bank  of  Commerce  is  entitled  to  20  votes;  and  that 
Zimmerman  and  Malloch  are  entitled  to  vote  on  their  claim  of 
$57,992.46  on  any  question  in  connection  with  the  administration 
of  the  estate;  the  appeal  is  therefore  allowed. 

Costs  of  this  application  will  be  paid  out  of  the  estate. 

The  trustee  appealed  from  the  order  of  Fisher,  J. 

December  11,  1923.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Latchford,  Middleton,  and  Logie,  JJ. 

G.  M.  Willoughby,  for  the  appellant. 

W.  N.  Tilley,  K.C.,  and  Frank  M orison,  for  Zimmerman  and 
Malloch,  respondents. 

Meredith,  C.J.C.P.,  delivering  judgment  at  the  close  of  the 
argument,  said  that  the  Court  was  of  opinion  that  the  case  plainly 
was  not  one  in  which  the  trustee  should  be  allowed  to  prosecute 
the  appeal  really  at  the  cost  of  the  respondents,  but  that  the  case 
was  one  for  such  prosecution  under  sec.  35*  of  the  Bankruptcy  Act 
if  any  one  desired  so  to  prosecute  it;  and  so  dismissed  the  appeal 
without  prejudice  to  any  right  to  proceed  under  that  section,  and 
without  considering  the  questions  which  the  Judge  in  Bankruptcy 
had  decided. 

Appeal  dismissed  with  costs. 

* 35.  If  at  any  time  a creditor  desires  to  cause  any  proceeding  to 
be  taken  which,  in  his  opinion,  would  toe  for  the  benefit  of  the 
bankrupt’s  or  authorised  assignor’s  estate,  and  the  trustee,  under 
the  direction  of  the  creditors  or  inspectors,  refuses  or  neglects 
to  take  such  proceedings  after  being  duly  required  to  do  so,  the 
creditor  may,  as  of  right,  obtain  from  the  Court  an  order  auth- 
orising him  to  take  proceedings  in  the  name  of  the  trustee,  but 
at  his  own  expense  and  risk,  upon  such  terms  and  conditions  as  to 
indemnity  to  the  trustee  as  the  Court  may  prescribe,  and  thereupon 
any  benefit  derived  from  the  proceedings  shall,  to  the  extent  of  his 
claim  and  full  costs,  belong  exclusively  to  the  creditor  instituting  the 
same;  but  if,  before  such  order  is  granted,  the  trustee  shall,  with  the 
approval  of  the  inspectors,  signify  to  the  Court  his  readiness  to  insti- 
tute the  proceedings  for  the  benefit  of  the  creditors,  the  order  shall 
prescribe  the  time  within  which  he  shall  do  so,  and  in  that  case  the 
advantage  derived  from  the  proceedings,  if  instituted,  within  such 
time,  shall  belong  to  the  estate. 
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[MIDDLETON,  J.] 

Barrett  v.  City  of  Toronto. 

Municipal  Corporations — Local  Improvement — “Initiative  Plan” — Local 
Improvement  Act,  sec.  13  and  Form  2 — Notice  to  Landowners  — 
Petition  against  Undertaking  — Time  for  Lodging  with  Clerk  — 
“ Within  one  Month  after  the  Publication  of  the  Notice  ” — Notice 
Effective  when  Lodged  before  Publication  — Compliance  with 
Statutory  Requirements. 

The  city  council,  proposing  to  undertake  a work  upon  the  initiative 
plan,  under  sec.  13  of  the  Local  Improvement  Act,  R.  S.  0.  1914,  ch. 
193,  on  the  20th  April,  1923,  served  notice  upon  the  owners  liable  to 
he  specially  assessed,  and  caused  the  notice  to  be  published.  Before 
the  first  publication  of  the  notice,  on  the  25th  April,  1923,  a petition 
against  the  undertaking  of  the  work,  signed  by  a majority  of  the 
owners  representing  at  least  one-half  of  the  value  of  the  lands  to  be 
assessed,  was  lodged  with  the  clerk  of  the  municipality:  — 

Held,  that  the  requirement  of  see.  13  that  the  petition  shall  be  lodged 
“within  one  month  after  the  publication  of  the  notice’'  was  not 
violated  by  lodging  it  before  the  publication — the  intention  was  not 
to  fix  a time  before  which  the  petition  might  not  be  launched,  and 
the  statutory  form  of  the  notice  aided  that  interpretation. 

If  the  petition  remained  in  the  hands  of  the  clerk  during  the  entire 
period  from  its  receipt  until  the  last  day,  it  might  be  treated  as 
having  been  served  at  any  time  during  that  period. 

Scott  v.  Town  of  Listowel  (1887),  12  P.  R.  77,  applied. 

The  Court  had  no  power  to  relieve  against  any  failure  to  comply  with 
the  statutory  requirements;  but  the  petitioners  had  complied  with 
the  statute;  and  an  action  for  a declaration  that  the  petition  was 
null  and  void  was  dismissed. 

Motion  by  the  plaintiff  for  judgment  upon  admissions  con- 
tained in  the  pleadings  and  upon  examination  of  the  defendants’ 
officers  for  discovery. 

October  25.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

T.  H.  Phelan , K.C.,  for  the  plaintiff. 

G.  R.  Geary,  K.C.,  for  the  defendants. 

October  29.  Middleton,  J. : — -The  plaintiff,  a resident  and 
ratepayer  of  the  City  of  Toronto,  and  one  of  the  owners  liable  to 
be  specially  assessed  in  respect  of  the  opening  of  a lane  proposed 
to  be  undertaken  as  a local  improvement,  brings  this  action  for 
the  purpose  of  obtaining  a declaration  that  a petition  against  the 
undertaking  of  the  work  is  null  and  void  and  for  consequential 
relief. 

The  city  council  proposes  to  undertake  the  work  on  what  is 
called  the  initiative  plan,  under  sec.  13*  of  the  Local  Improvement 

*13. — (1)  Where  the  council  proceeds  on  the  initiative  plan,  notice 
of  the  intention  of  the  council  to  undertake  the  work,  Form  2,  shall  be 
given  by  publication  of  the  notice  and  by  service  of  it  upon  the  owners 


1923. 
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, Act,  R.S.O.  1914,  ch.  193,  a resolution  of  the  committee  of  works 
to  that  effect  having  been  passed  on  the  19th  March,  1923.  The 
notice  required  by  the  provisions  of  the  statute  was  not  served  upon 
the  owners  until  the  20th  April,'  and  was  not  published  until  the 
25th  April. 

Those  opposed  to  the  undertaking  of  this  work,  being  fully 
aware  of  the  action  of  the  council,  did  not  await  the  publication 
of  the  notice,  but  procured  a petition  against  the  work  to  be  signed 
by  a majority  of  the  owners  representing  at  least  one-half  of  the 
value  of  the  lands  to  be  assessed,  and  lodged  it  with  the  clerk  of 
the  municipality  on  the  26th  March,  1923. 

Some  of  those  who  signed  the  petition  have  apparently  changed 
their  minds,  and  desire  to  withdraw  their  signatures,  and  the 
petition  has  been  referred  to  the  County  Court  Judge,  under  sec. 
16(8)  of  the  Local  Improvement  Act;  but  it  appears  to  be  improb- 
able that  it  will  be  found  that  the  signatures  to  the  petition  were 
obtained  by  fraud,  misrepresentation,  or  duress,  which,  according 
to  the  statute,  must  be  shewn  before  the  names  can  be  withdrawn. 

This  action  was  brought  upon  the  theory  that  because  the 
petition  was  filed  before  the  publication  and  service  of  the  statutory 
notice  it  is  a nullity  and  should  be  entirely  disregarded.  The 
provision  of  the  statute  requires  the  petition  to  be  filed  “within 
one  month  after  the  first  publication  of  the  notice.”  The  form  of 
notice  as  prescribed  by  the  statute  reads:  “Persons  desiring  to 
petition  against  undertaking  the  work  must  do  so  on  or  before  the 
day  of  19  .” 

In  my  view,  the  principle  enunciated  in  Scott  v.  Town  of 
Listowel  (1887),  12  P.R.  77,  is  applicable.  The  intention  of  the 

of  the  lots  liable  to  be  specially  assessed;  and  unless  within  one  month 
after  the  first  publication  of  the  notice  a majority  of  the  owners*  re- 
presenting at  least  one-half  of  the  value  of  the  lots  which  are  liable 
to  be  specially  assessed  petition  the  council  not  to*  proceed  with  it  the 
work  may  be  undertaken  as  a local  improvement. 

Form  2. 

Take  notice  that 

1.  The  Council  of  the  Municipal  Corporation  of  the  of 

intends  to  construct  ( describe  the  work)  on  (or  in) 
street  between  ( describe  the  points  "between  which  the  work 
is  to  be  constructed ) as  a local  improvement  and  intends*  to  specially 
assess  a part  of  the  cost  upon  the  land  abutting  directly  on  the  work 
(in  case  other  land  is  to  be  specially  assessed  add)  and  upon  the  follow- 
ing land  which  is  immediately  benefited  by  the  work  (describe  the 
land). 

2.  The  estimated  cost  of  the  work  is  $ , of  which  $ 

is  to  be  paid  by  the  corporation,  and  the  estimated  special  rate  per  foot 
frontage  is  . The  special  assessment  is  to  be  paid  in 

annual  instalments. 

3.  Persons  desiring  to  petition  against  undertaking  the  work  must 

do  so  on  or  before  the  day  of  , 19  . 
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statute  is  to  fix  the  last  day  upon  which  a petition  may  be  received, 
and  not  in  any  way  to  fix  a time  before  which  the  petition  may 
not  be  launched.  The  mere  fact  that  the  last  day  is  fixed  with 
reference  to  some  earlier  act  does  not  to  me  indicate  that  the 
petition  may  not  be  filed  before  that  event. 

This  interpretation  of  the  statute  is,  I think,  much  aided  by 
the  form  of  notice,  which  points  to  the  last  day  only. 

The  petition  may  well  be  supported  upon  the  other  theory,  also 
indicated  in  the  case  referred  to,  that,  if  the  petition  remained  in 
the  hands  of  the  clerk  during  the  entire  period  from  its  receipt 
until  the  last  day,  it  may  be  treated  as  always  speaking  and  there- 
fore to  have  been  served  at  any  time  during  the  period  it  was  in 
his  hands. 

I quite  agree  with  Mr.  Phelan  that  the  rights  of  the  parties 
depend  upon  the  statute,  and  the  Court  has  no  power  to  relieve 
against  any  failure  to  comply  with  the  statutory  requirements ; but, 
in  the  view  that  I take  of  the  case,  the  petitioners  have  complied 
with  the  statute. 

The  action  fails  and  is  dismissed  with  costs. 


[IN  BANKRUPTCY.] 

Re  Adams  Shoe  Co.  Ltd. 

Bankruptcy — Creditors ’ Claims — Priorities — Costs,  Fees,  and  Expenses 
of  Trustee  in  Bankruptcy — Claim  of  Dominion  Government  for 
Sales  and  Business  Profits  Taxes — Claim  of  Municipality  for  Taxes 
— Special  War  Revenue  Act,  1915 — Amending  Act,  1922,  12  & 13 
Geo.  V.  ch.  47,  sec.  16 — Prerogative  Right  of  Crown  ( Dominion ) — 
Bankruptcy  Act,  sec.  51(6) — Ontario  Assessment  Act,  sec.  109(11) 
(12  & 13  Geo.  V.  ch.  78,  sec.  24.) 

Under  sec.  17  of  the  Dominion  statute  of  1922,  12  & 13  Geo.  V.  ch.  47, 
amending  the  Special  War  Revenue  Act,  1915  (the  amendment 
becoming  effective  on  the  28th  June,  1922),  the  claim  of  a trustee 
in  bankruptcy  for  his  costs,  fees,  and  lawful  expenses,  and  the  claim 
of  the  Dominion  Government  for  sales  tax  and  income  and  business 
.tax  profits  in  respect  of  the  commercial  business  carried  on  by  the 
debtor,  are  payable  in  priority  to  municipal  taxes  owing  by  the  debtor 
to  the  municipality  in  which  the  business  was  carried  on. 

No  provincial  legislation  can  affect  the  prerogative  right  of  the  Crown 
in  behalf  of  the  Dominion. 

The  Bankruptcy  Act,  sec.  51(6),  and  sec.  109(11)  of  the  Ontario  Assess- 
ment Act,  as  enacted  in  1922  by  12  & 13  Geo.  V.  ch.  78,  sec.  24, 
considered. 

An  appeal  by  the  Municipal  Corporation  of  the  Town  of  Pene- 
tanguishene  from  an  order  of  the  Registrar  in  Bankruptcy. 


Middleton,  J. 

1923. 

Barrett 

v. 

Cit  y of 
Toronto. 
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1923.  October  26.  The  appeal  was  heard  by  Fisher,  J.,  in  Cham- 

"77  bers. 

C.  W.  Plaxton,  for  the  appellant  corporation. 

C.  McKay , for  the  trustee  in  bankruptcy. 

Waldon  Lawr,  for  the  Royal  Bank  of  Canada. 

TI.  B.  Proudlove , for  the  Attorney-General  for  Canada. 

October  29.  Fisher,  J. : — This  is  an  appeal  from  the  judgment 
of  the  learned  Registrar  in  Bankruptcy,  on  an  application  by  the 
trustee  for  directions  as  to  the  priority  in  payment  of  certain 
claims  filed  with  him.  The  appeal  from  that  judgment  is  by  the 
Municipal  Corporation  of  'the  Town  of  Penetanguishene  only. 
The  learned  Registrar  directed  that  the  costs,  etc.,  of  the  author- 
ised trustee  in  connection  with  the  administration  of  the  estate 
be  first  paid  out  of  the  available  assets  in  his  possession,  and  sec- 
ondly that  the  claim  of  the  Department*  of  Inland  Revenue  for 
sales  tax,  amounting  to  $845.63,  and  the  claim  of  the  Department 
of  Finance  for  income  and  business  tax  profits,  amounting  to 
$871.60,  be  paid  to  the  Crown,  in  right  of  the  Dominion,  next  in 
priority  to  the  trustee’s  costs  and  expenses. 

Counsel  for  the  appellant  corporation  submitted  that  it  was  a 
secured  creditor  and  not  affected  by  sec.  17  of  the  Act  of  1922,  12  & 
13  Geo.  V.  ch.  47,  amending  the  Special  War  Revenue  Act,  1915; 
and  that,  by  virtue  of  subsec.  6 of  sec.  51  of  the  Bankruptcy  Act 
and  sec.  24  of  the  provincial  statute  of  1922,  eh.  78,  amending 
the  Assessment  Act  by  substituting  a new  subsec.  11  of  sec.  109, 
the  municipality  is  entitled  to  priority,  not  only  over  the  trustee’s 
expenses,  etc.,  but  also  over  the  claim  of  the  Crown  in  right  of 
the  Dominion  above  mentioned. 

The  debtor-company  carried  on  business  as  a shoe  manufacturer 
in  Penetanguishene  and  also  in  Toronto.  The  town  corporation 
was  the  owner  of  certain  lands  within  its  borders,  and  these  were 
leased  to  the  debtor-company,  which  erected  buildings  thereon  and 
placed  machinery  therein  for  the  purposes  of  its  business.  The 
town  corporation  then  took  a mortgage  in  its  favour  from  the  debtor- 
company  on  the  leasehold  premises  and  the  plant,  as  security  for 
advances  made  to  it  to  aid  it  in  establishing  a branch  of  its  business 
within  the  municipality. 

The  only  question  I have  to  deal  with  on  this  appeal  is:  was 
the  learned  Registrar  right  in  holding,  as  against  the  municipality, 
that  the  claim  of  the  trustee  for  his  expenses,  etc.,  and  the  claim 
of  the  Dominion  Government  were  payable  in  priority  to  the  taxes 
owing  by  the  debtor-company  to  the  municipality  of  Penetangui- 
shene. The  claims  to  priority  for  these  expenses,  etc.,  and  the 
taxes,  are  based  on  sec.  17,  supra;  that  section  reads  as  follows: — 
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“Notwithstanding  the  provisions  of  the  Bank  Act  and  the  Fisher,  J. 
Bankruptcy  Act,  or  any  other  statute  or  law,  the  liability  to  the  1923 
Crown  of  any  person,  firm  or  corporation,  for  payment  of  the  excise 
taxes  specified  in  the  Special  War  Revenue  Act,  1915,  and  amend- 


ments thereto,  shall  constitute  a first  charge  on  the  assets  of  such 
person  firm  or  corporation^  and  shall  rank  for  payment  in  priority 
to  all  other  claims  of  whatsoever  kind  heretofore  or  hereafter  aris- 
ing, save  and  except  only  the  judicial  costs,  fees  and  lawful  ex- 
penses of  an  assignee  or  other  public  officer  charged  with  the 
administration  or  distribution  of  such  assets.” 

I take  it  the  meaning  of  this  section  is  that,  no  matter  what 
priority  rights,  creditors,  secured  or  unsecured,  may  have  had 
before  the  28th  June,  1922  (the  day  on  which  the  amending  Act 
became  law),  and  whether  secured  under  the  Bank  Act,  the 
Bankruptcy  Act,  or  any  other  statute  or  law,  and  no  matter  when 
or  where  passed,  the  Crown  is  to  be  entitled  to  rank  on  the  assets 
of  the  insolvent  debtor  vested  in  a trustee  in  bankruptcy,  when 
realised  by  him,  in  respect  of  the  taxes  above  referred  to,  imme- 
diately after  the  trustee’s  costs,  etc.,  have  been  satisfied,  with  this 
qualification,  that  if,  prior  to  the  time  the  taves  were  due  to  the 
Crown,  the  assets  of  the  debtor  had  been  charged  with  a legal 
mortgage,  lien,  or  other  jencumbrance,  then  the  trustee’s  right  to 
his  expenses,  etc.,  and  the  Crown’s  right  to  the  taxes,  shall  only 
be  payable  in  the  manner  specified  in  sec.  17,.  out  of  the  equity  of 
redemption  belonging  to  the  debtor,  and  thus  not  to  interfere, 
with  or  disturb  the  prior  rights  of  l>ona  fide  secured  creditor 
existing  prior  to, the  coming  into  force  of  this  section  of  the  Act. 


y lien  taken  from  the  debtor  under  sec.  88  of 


Re 

Adams  Shoe 
Co.  Ltd. 


Therefore*^ 


m 


the  Bank  Act,  in  favour  of  a bank,  prior  to  the  28th  June,  1922, 
covering  the  then  property  of  the  debtor  and  any  other  property 
subsequently  acquired  by  the  debtor,  is  valid  and  effective  against 
the  Crown  only  as  to  property  of  the  debtor  which  at  the  time 
of  the  coming  into  force  of  sec.  17  had  actually  become  vested 
in  the  creditor;  and  is  not  valid  or  effectual  against  the  Crown 
as  regards  any  property  subsequently  acquired  by  the  debtor,  even 
though  such  property  be  covered  by  an  agreement  under  sec.  88 
of  the  Bank  Act. 

In  short,  that  a debtor  cannot  by  any  agreement,  whether  made 
before  or  after  the  coming  into  force  of  sec.  17,  by  anticipation, 
divest  himself  of  property  subsequently  acquired  by  him  so  as  to 
defeat  the  right  of  the  Crown  as  against  the  debtor.  And  even 
agreements  or  transfers  made  before  the  Act  but  after  the  right 
of  the  Crown  in  behalf  of  the  Dominion  had  accrued,  may  prob- 
ably be  ineffective  to  defeat  the  Crown’s  right  to  priority  if  pay- 
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Fisher,  J.  ment  of  taxes  due  the  Crown  had  accrued,  but  that  point  is  not 
2923.  here  in  question. 

Re  I agree  with  the  learned  Registrar  that  Parliament  never 

Adams  Shoe  intended  to  make  the  taxes  due  by  one  person  payable  out  of  the 
Co.  Ltd.  property  0f  another.  If  this  section  of  the  Act  were  otherwise 
construed,  it  might  involve  the  practical  confiscation  of  the  rights 
of  property  of  third  persons  with  whom  the  Act  does  not  purport 
to  deal.  The  Act  concerns  the  debtors  of  the  Crown  and  their 
property  and  not  the  property  of  other  people. 

Counsel  for  the  appellant  corporation  also  submitted  that  taxes 
due  to  a municipality,  including  the  water  and  light  rates  and  busi- 
ness tax,  are  a charge  on  the  lands  and  assets  of  the  debtor,  and,  as 
such,  the  municipality  is  a secured  creditor,  and  therefore  its 
claim  is  payable  in  priority  to  the  Crown  under  subsec.  6 of  sec. 
51  of  the  Bankruptcy  Act  and  sec.  24  of  the  Provincial  Act  of  1922. 

Section  27  of  the  Public  Utilities  Act,  R.S.O.  1914,  ch.  204, 
provides  that  all  rents,  rates,  costs  and  charges,  for  the  supply  of 
power,  light  and  water,  by  a public  utility,  shall  be  a charge  by 
way  of  lien  on  the  real  estate  of  the  debtor  and  collected  in  the 
same  way  as  municipal  taxes;  sec.  94  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  provides  that  taxes  due  a municipality  shall 
be  a special  lien  on  the  lands  of  'the  debtor  in  priority  to  every 
claim,  privilege,  lien  or  encumbrance  excepting  that  of  the  Crown. 

Section  108  of  the  same  Act  provides  as  to  how,  and  from 
whom,  taxes  may  be  recovered.  Section  24  of  the  provincial  statute 
of  1922,  relied  on  by  counsel  for  the  appellant  corporation,  does  not, 
in  my  opinion,  make  municipal  taxes  a charge  or  encumbrance  on 
the  goods  and  chattels  of  the  debtor,  but  only  gives  to  the  munici- 
pality a priority  of  payment  over  other  creditors  of  the  debtor. 
This  amendment  to  the  Assessment  Act,  and  sec.  17,  supra , were, 
no  doubt,  passed  because  of  the  decisions  of  Mr.  Justice  Orde  in 
Re  Toronto  Metal  and  Waste  Co.  (1921),  51  O.L.R.  287,  and  Re 
Auto  Experts  Limited  (1921),  49  O.L.R.  256,  affirmed  in  appeal, 
49  O.L.R.  263. 

In  the  Toronto  Metal  and  Waste  Co.  case  it  was  held  that  the 
trustee  was  entitled  to  his  fees  and  expenses  in  priority  to  the 
Crown’s  ■ claim  for  sales  tax,  and  in  Re  Auto  Experts  Limited  a 
landlord’s  claim  for  rent  was  held  to  be  entitled  to  priority  of 
payment  over  all  debts,  including  the  trustee’s  expenses  of  admin- 
istration. 

In  the  present  case  the  funds  in,  question  appear  to  be  only  the 
proceeds  of  chattel  property ; there  is  no  question  arising  therefore 
as  to  the  right  of  the  municipality  in  regard  to  the  taxes’ charged 
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on  land,  'because  there  does  not  appear  to  be  any  land  or  the  Fisher,  J. 
proceeds  of  any  land  of  the  debtor-company  now  in  question. 

In  the  case  before  me  it  is  admitted  that  the  taxes  claimed  by 
the  Municipality  of  Penetanguishene  are  municipal  taxes  assessed  Adams  Shoe 
against  the  property  owned  by  that  municipality ; the  debtor-  Co-  Ltd- 
company  was  not  the  owner  of  this  property;  and,  while  sec.  94 
of  the  Assessment  Act,  supra , makes  taxes  due  a lien  on  the  land, 
even  that  section  of  the  Act  makes  it  clear  that  the  lien  is  subject 
to  any  prior  claim  of  the  Crown;  but  the  Ctown  in  that  section, 
no  doubt,  means  only  the  Crown  as  represented  by  the  Province. 

The  law  has  been  well  settled  that  no  provincial  legislation  can 
either  bind  or  affect  the  prerogative  right  of  the  Crown  in  the 
right  of  the  Dominion  or  take  away  its  common  law  rights.  There- 
fore, provincial  legislation  passed,  which  has  the  effect  of  attempt- 
ing to  make  taxes  a claim  prior  to  the  claim  of  the  Crown  in  the 
right  of  the  Dominion,  would  be  ultra  vires.  Any  claim  affecting 
the  rights  of  the  Crown  as  against  the  mortgagee,  I do  not  deal 
with,  as  that  question  must,  in  case  there  should  be  any  dispute, 
be  tried  in  some  Court  other  than  in  the  Bankruptcy  Court. 

I therefore  affirm  the  judgment  of  the  learned  Eegistrar  and 
dismiss  the  appeal  with  costs. 


[IN  CHAMBERS.] 

Battle  Creek  Toasted  Corn  Flake  Co.  Ltd.  v.  Kellogg 
Toasted  Corn  Flake  Co. 

Appeal — Privy  Council — Right  of  Appeal — Privy  Council  Appeals  Act , 
R.  S.  0.  1914,  ch.  54,  sec.  2 — “ Sum  or  Value  ” Involved — Affidavit- 
evidence  — “ Property  ” — Going  Business  — Right  to  Use  Trade- 
names — “ Pecuniary  Amount ” — Damages  Ascertainable  upon  Refer- 
ence— Approval  of  Security  and  Allowance  of  Appeal  under  secs. 
3 and  11  of  Act. 

Upon  an  application  under  secs.  3 and  11  of  the  Privy  Council  Appeals 
Act  for  approval  of  the  security  lodged  and  for  the  allowance  of  the 
^appeal  of  the  defendants  to  the  Privy  Council  from  the  judgment  of 
the  Appellate  Division,  ante  537,  affidavit-evidence  was  received  for  the 
purpose  of  shewing  that  the  “matter  in  controversy”  exceeded  “the 
sum  or  value  of  $4,000”  (sec.  2 of  the  said  Act),  and  it  was  held, 
that  the  result  of  the  judgment  was  to  destroy  or  prevent  the  defend- 
ants from  doing  a large  amount  of  trade  in  Canada  and  to  deprive 
them  of  the  goodwill  thereof  and  of  trade-names  which  they  had 
hitherto  used;  these  things  were  “property;”  and,  as  it  was  sworn 
and  not  denied  that  any  one  of  the  matters  thus  in  controversy  was 
worth  and  involved  more  than  $4,000,  the  matter  in  controversy  was 
a “ pecuniary  amount  ” exceeding  that  sum  or  value,  which  brought 
the  case  within  sec.  2. 
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The  judgment  directed  a reference  as  to  damages,  but  it  was  not  shewn 
that  they  would  probably  be  less  than  the  statutory  amount,  and  the 
plaintiffs  would  not  agree  to  be  satisfied  with  less. 

Review  of  the  authorities. 

City  of  Toronto  v.  Toronto  Electric  Light  Co.  (1906),  11  O.  L.  R.  310, 
specially  referred  to. 

The  distinction  between  cases  in  which  there  is  a “controversy  as  to 
a pecuniary  amount  or  of  a pecuniary  nature”  and  those  in  which 
some  right  or  claim  not  to  he  measured  in  money,  though  financially 
important,  and  drawing  after  it  pecuniary  consequences,  is  involved, 
pointed  out. 


An  application  by  the  defendants  for  an  order  approving  of 
the  security  ($2,000  paid  into  Court)  and  allowing  the  appeal  of 
the  defendants  to  the  Privy  Council  from  the  judgment  of  the 
Appellate  Division,  ante  537. 

The  application  was  made  under  secs.  3 and  11  of  the  Privy 
Council  Appeals  Act,  R.S.O.  1914,  ch.  54. 


The  application  was  heard  by  Hodgins,  J.A.,  in  Chambers? 
I.  F.  Hellmuth,  K.C.,  for  the  defendants. 

W.  N.  Tilley , K.C.,  and  H.  S.  White , K.C.,  for  the  plaintiffs. 


November  1.  Hodgins,  J.A. : — Objection  is  taken  that  the 
case  is  not  appealable  because  it  is  not  within  sec.  2 of  the  Privy 
Council  Appeals  Act,  which  reads  as  follows: — 

“ Where  the  matter  in  controversy  in  any  case  exceeds  the 
sum  or  value  of  $4,000,  as  well  as  in  any  case  where  the  matter1  in 
question  relates  to  the  taking  of  any  annual  or  other  rent,  cus- 
tomary or  other  duty,  or  fee,  or  any  like  demand  of  a general  and 
public  nature  affecting  future  rights,  of  what  value  or  amount 
soever  the  same  may  be,  an  appeal  shall  lie  to  his  Majesty  in  his 
Privy  Council;  and,  except  as  aforesaid,  no  appeal  shall  lie  to  his 
Majesty  in  his  Privy  Council/’ 

What  is  and  what  is  not  within  that  section  has  been  the 
subject  of  several  decisions. 

It  has  been  held  that  the  matters  in  controversy  under  certain 
judgments,  possibly  far-reaching  in  their  effect,  do  not  involve  any 
sum  or  value  within  the  meaning  of  this  section. 

For  example: — 

(1)  A judgment  refusing  to  set  aside  a proces-vierbal  establish- 
ing a highway:  Toussignant  v.  County  of  Nicolet  (1902),  32  Can. 
S.C.R.  353,  where  Taschereau,  J.,  points  out  that  the  ulterior  or 
collateral  consequences  of  a judgment  cannot  be  appealed  to  upon 
the  question  of  amount. 

(2)  A judgment  refusing  to  declare  a franchise  forfeited 
( contra , if  the  franchise  had  been  annulled)  : City  of  Toronto  v. 
Toronto  Electric  Light  Co.  (1906),  11  O'.L.R.  310,  where  “ inci- 
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dental  or  possible  consequences  of  the  judgment 99  were  disregarded 
as  elements  of  value. 

(3)  A judgment  refusing  to  declare  invalid  certain  orders  of 
the  Railway  Committee : Canadian  Pacific  Railway  Co.  v.  City  of 
Toronto  (1909),  19  O.L.R,  663. 

(4)  A judgment  declaring  the  validity  of  certain  Provincial 
Acts:  Beardmore  v.  City  of  Toronto  (1910),  2 0.  W.  N.  478. 

(5)  A judgment  setting  aside  a writ:  Electrical  Development 
Co.  v.  Attorney -General  for  Ontario  (1917),  12  O.W.N.  304. 

Cases  which  fall  within  it  or  within  similar  words  in  other 
statutes  include : — 

(1)  A judgment  declaring  that  patents  of  invention  had  been 
infringed  and  for  delivery  up  of  certain  offending  articles : 
Dreschel  v.  Auer  Incandescent  Light  Manufacturing  Co.  (1898), 
28  Can.  S.C.R,  268. 

(2)  A judgment  referring  it  to  the  Master  to  decide  what  part 
of  a stock  in  trade  would  be  covered  by  certain  securities : Town- 
send v.  Northern  Crown  Bank  (1913),  4 0.  W.  N.  1245,  10 
D.  L.  R.  652. 

(3)  A judgment  under  which  a definite  amount  of  taxes  would 
fall  on  the  appellant  if  certain  orders  of  the  Ontario  Railway  and 
Municipal  Board  were  upheld:  Dreifus  v.  Royds,  [1923]  2 D.LR. 
656,  659,  660. 

In  several  of  the  decisions  mentioned  the  amount  involved  was 
proved  by  inquiry  into  the  figures  ( Townsend  case,  Dreifus  v. 
Royds),  or  by  affidavit-evidence  ( Toussignant  and  Dreschel  cases), 
and  the  latter  course  is  expressly  approved  by  Osier,  J.A.,  speaking 
for  the  Court  of  Appeal,  in  Canadian  Pacific  Railway  Co.  v.  City 
of  Toronto,  supra. 

Turning  to  the  two  English  cases  cited  to  me,  I find 
that  in  Falkners  Gold  Mining  Co.  v.  McKinney,  [1901]  A.C. 
581,  the  Judicial  Committee  remitted  the  case  for  hearing  by 
the  Supreme  Court  of  New  South  Wales,  on  the  ground  that 
the  amount  involved  had  been  properly  proved  by  affidavit  before 
that  Court,  while  in  E.  W.  Gillett  & Co.  Ltd.  v.  Lumsden,  [1905] 
A.C.  601,  the  Committee  declined  to  hear  an  appeal  where  the 
Court  appealed  from  had  not  decided  affirmatively  that  the  case 
was  within  the  statute. 

As  I understand  these  cases,  there  is  a clear  distinction  drawn 
between  those  in  which  there  is  a “ controversy  as  to  a pecuniary 
amount  or  of  a pecuniary  nature  ” ( per  Taschereau,  J.,  and  per 
Osier,  J.A.),  and  those  in  which  some  right  or  claim  not  to  be 
measured  in  money,  though  financially  important,  and  drawing 
after  it  certain  pecuniary  consequences,  is  involved. 
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I have  to  decide  on  this  application  whether  this  case  is 
properly  appealable  under  the  statute,  as  pointed  out  by  the  Court 
of  Appeal  in  the  Electric  Light  case,  following  the  Gillett  case, 
supra ) . I have  no  doubt  that  affidavit-evidence  is  proper  here.  I 
therefore  deal  with  the  matter  upon  the  material  before  me,  which 
is  not  answered. 

It  was  urged  that  there  was  nothing  in  controversy  which  could 
be  valued  in  money,  and  the  Gillett  case  was  pointed  to  as  sup- 
porting that  conclusion.  I have  gone  through  the  decisions  in 
that  case,  Gillett  v.  Lumsden  Brothers  (1902-4),  4 O.L.R.  300, 
6 O.L.R.  66,  and  8 O.L.R,  168,  and  I find  that  relief  by  way  of 
injunction  but  without  damages  was  given  on  the  ground  that  the 
name  “ Cream  Yeast”  was  the  plaintiffs’  “ property”  as  against 
all  others.  This  was  reversed  by  the  Divisional  Court  and  the 
Court  of  Appeal.  The  judgment  in  the  Privy  Council  disallowing 
the  appeal  affords  little  assistance  beyond  suggesting  that  the 
Judicial  Committee  would  hardly  have  struck  out  the  appeal 
because  the  question  of  value  had  not  been  decided  by  the  Court 
below,  if  they  thought  the  case  was  not  one  in  which  the  value 
could  have  been  ascertained.  It  was  also  urged  that  because  the 
judgment  referred  the  quantum  of  damages  to  the  Master,  the 
litigation  concerned  only  what  he  should  find  to  be  due,  which 
might  be  less  than  $4,000. 

The  judgment  in  question  here  declares  that  the  respondents 
(the  plaintiffs)  have  certain  exclusive  manufacturing  and  trade 
rights  in  Canada  which  the  appellants  (the  defendants)  have 
infringed,  and  the  appellants  are  enjoined  from  manufacturing  or 
selling  in  Canada  certain  specified  articles,  while  the  judgment  also 
declares  that  the  respondents  have  the  exclusive  right  in  certain 
trade-names,  and  restrains  the  appellants  from  using  them  on 
their  goods  in  Canada. 

It  also  decides  that  the  appellants  must  pay  such  damages  as 
have  accrued  to  the  respondents  by  the  wrongful  acts  mentioned, 
referring  it  to  the  Master  of  the  Supreme  Court  to  ascertain  them. 

It  is  obvious  to  any  one  familiar  with  the  case  that  the  result 
of  the  judgment  is  to  destroy  or  prevent  a large  amount  of  trade 
which  the  appellants  have  been  doing  here,  and  the  goodwill 
thereof,  and  to  deprive  them  of  trade-names  which  they  have 
hitherto  used. 

It  is  sworn  and  not  denied  that  any  one  of  these  matters  which 
are  in  controversy  is  worth  and  involves  over  $4,000. 

A going  business  is  property:  Springhead  Spinning  Co.  v. 
Riley  (1868),  L.R.  6 Eq.  551,  560;  Joyce  on  Injunctions,  ed.  of 
1877,  p.  290;  Potter  v.  Inland  Revenue  Commissioners  (1854), 
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10  Ex.  147,  157;  and  so  is  a trade-name  ( Gillett  case)  ; and  when 
the  right  to  carry  on  that  business  and  to  use  those  names  is  in 
controversy,  it  represents  to  my  mind  a matter  involving  “ a 
pecuniary  amount  or  of  a pecuniary  nature,”  and  presents  a 
similar  case  to  that  of  the  Electric  Light  Company  had  their  fran- 
chise been  declared  null.  Here  the  value  is  shewn  to  exceed  $4,000. 

The  other  question,  therefore,  as  to  the  amount  of  damages, 
becomes  of  less  importance  and  need  not  be  further  considered, 
as  it  was  not  shewn  that  they  would  probably  be  less  than  the 
statutory  amount,  and  the  respondents  would  not  agree  to  he 
satisfied  with  less. 

I am  not  obliged  to  decide  now  whether  the  appellants  are 
entitled  to  a stay  under  sec.  4 (d),  as  to  which  see  the  view  of  Mere- 
dith, C.J.,  in  Sharpe  v.  White  (1910),  30  O.L.R.  575. 

The  security  will  be  approved  and  allowed  pursuant  to  sec.  11, 
and  the  appeal  allowed  under  sec.  3 of  the  Act.  The  costs  will 
be  costs  in  the  appeal. 


[APPELLATE  DIVISION.] 

City  of  Ottawa  v.  Ottawa  Public  School  Board. 

Assessment  and  Taxes — Exemptions — Buildings  and  Grounds  Used  in 
Connection  with  Public  School — Assessment  Act,  sec.  5(3) — Public 
Schools  Act,  secs.  8(1),  9(2)  — “ Actually  Used  and  Occupied” — 
When  Occupation  Begins — Local  Improvement  Rates — Assessment 
Act,  sec.  6 — Local  Improvement  Act,  secs.  19(1), (2),  31(6),  (36(2), 
47,  48. 

The  judgment  of  Rose,  J.,  54  O.  L.  R.  414,  was  varied,  and  it  was  held, 
that  the  plaintiffs  were  entitled  to  recover  from  the  defendants 
municipal  taxes  for  1920  and  1921,  local  improvement  rates  for  1922, 
and  taxes  on  certain  buildings  for  1922  (Meredith,  C.J.C.P.,  dissent- 
ing as  to  the  local  improvements). 

Appeal  by  the  plaintiffs  and  cross-appeal  by  the  defendants 
from  the  judgment  of  Rose,  J.,  54  O.L.R.  414. 

October  1.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

F.  B.  Proctor , for  the  plaintiffs. 

G.  F.  Henderson , K.C.,  for  the  defendants. 

November  2.  Riddell,  J. : — The  facts  in  this  case  are  fully 
and  accurately  set  out  by  the  learned  trial  Judge.  I here  set  out 
the  crucial  facts. 

The  Ottawa  Public  School  Board,  desiring  to  build  a school- 
house,  acquired  certain  property  in  that  city  for  that  purpose; 
41 — 54  O.L.R. 
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and  obtained  an  order  for  possession  effective  on  the  1st  May, 
1919. 

They  took  possession  of  the  land,  bnt  did  nothing  upon  it  until 
the  autumn  of  1920,  when  certain  building  plant  was  placed  upon 
it:  they  began  to  build  in  1921,  and  finished  the  school-house  in 
1922,  putting  it  into  use  in  September  of  that  year. 

Local  improvement  rates  had  been  imposed  upon  the  land  by  a 
by-law  passed  before  the  acquisition  of  the  land. 

The  city  claimed  that  the  board  was  liable  for : — 

1.  Municipal  taxation  for  the  year  1920. 

2.  Municipal  taxation  for  the  year  1921. 

3.  Local  improvement  rates  for  the  year  1922. 

4.  Taxes  on  certain  buildings  for  the  year  1922. 

The  learned  trial  Judge  has  found  in  the  city’s  favour  in 
respect  of  1 and  4,  but  against  the  city  in  respect  of  2 and  3 : both 
parties  now  appeal. 

As  to  1 and  2,  the  decision  must  turn  on  the  meaning  of  the 
language  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  5(3), 
exempting  from  municipal  taxation  “ the  buildings  and  grounds 
of  and  attached  to  or  otherwise  bond  fide  used  in  connection  with 
and  for  the  purpose  of  a university,  high  school,  public  or  separate 
school,  whether  vested  in  a trustee  or  otherwise,  so  long  as  such 
buildings  and  grounds  are  actually  used  and  occupied  by  such 
institution,  but  not  if  otherwise  occupied.” 

(I  do  not  know  that  anything  turns  upon  the  word  “ institu- 
tion ” — everything  or  anything  may  be  an  “ institution  ” in  ordin- 
ary parlance.  An  “ institution  ” is,  of  course,  something  instituted, 
set  up,  established : here  the  word  is  clearly  a short  way  of  saying 
“ such  university,  high  school,  public  or  separate  school  ”). 

The  requisites,  then,  of  exemption  in  this  case  are  that  the 
land  must  be  a the  grounds  of  a public  school,”  either  attached 
to  such  public  school  or  otherwise  used  in  connection  with  the 
school  and  for  the  purposes  of  the  school — the  exemption  to  be  in 
force  so  long  as  it  is  actually  used  and  occupied  by  the  school. 

I am  wholly  unable  to  understand  how  these  requisites  can 
possibly  exist  unless  there  is  an  existing  school — a school  to  which 
the  land  can  now  be  attached  or  in  connection  with  which  it  can 
be  used. 

In  the  present  case  there  was  no  school-house  (which  may, 
allowing  a little  latitude  to  language,  be  called  a school)  until 
1922,  and  no  school”  properly  speaking  till  later  in  the  same 
year. 

The  language  is  quite  different  from  that  in  Ottawa  Young 
Men's  Christian  Association  v.  City  of  Ottawa  (1913),  29  O.L.R. 
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574.  There  the  terminology  was  “ occupied  by  and  used  for  the 
purposes  of  the  association  ” — to  make  a parallel  case  the  langu- 
age of  the  present  statute  should  read  “ used  and  occupied  by  the 
school  hoard  ” or  “ for  the  purposes  of  the  school  board.”  It  may 
be  of  significance  to  note  that  the  law  contemplates  “ a public 
school”  having  pupils:  the  Public  Schools  Act,  R.S.O.  1914,  ch. 
266,  secs.  8(1),  9(2),  etc. 

I think  the  learned  Judge  therefore  was  right  in  allowing  the 
city  item  1 and  wrong  in  disallowing  item  2. 

Item  3 stands  on  a different  basis.  Admittedly  in  the  case  of 
a local  improvement  the  assessment  is  fixed  once  for  all : Capon 

v.  City  of  Toronto  (1894),  26  O.R.  178,  especially  at  p.  184  — the 
“ assessment  was  made  by  the  by-law  for  all  time  to  come.”  The 
city  having  determined  the  cost  of  the  work,  under  the  Local 
Improvement  Act,  R.S.O.  1914,  ch.  193,  sec.  19(2),  bearing  in 
mind  that,  except  as  in  the  Act  specifically  provided,  the  entire 
cost  of  the  work  is  to  be  specially  assessed  upon  the  lots  abutting 
directly  upon  the  work,  sec.  22(1)  provides  that  a certain  sum 
per  foot  frontage  shall  be  assessed  upon  this  land  (or  lots)  and 
the  remainder  borne  by  the  city  itself.  In  this  determination 
regard  must  be  had  to  the  fact  that  certain  land  may  be  exempt 
under  sec.  48:  see  sec.  31(5).  The  proportion  of  the  cost  to  be 
paid  by  the  city  cannot  be  altered  by  the  Court  of  Revision:  sec. 
36(2)  ; it  is  fixed.  Land  exempt  from  taxation  for  local  improve- 
ments is,  nevertheless,  assessed,  and,  so  long  as  it  is  exempt,  the 
city  pays  the  tax — sec.  48 — but  of  course,  once  the  exemption 
ceases,  the  city  ceases  to  pay  the  tax,  and  the  land  becomes  in  the 
same  state  as  other  land  assessed.  There  is  no  provision  for  the 
. case  of  land  once  liable  for  the  tax  ceasing  to  be  such  on  change 
of  ownership.  The  principle  of  expressio  unius  exclusio  alterius 
might  be  appealed  to,  but  I think,  there  being  no  exception  in 
such  a case  “ expressly  provided”  in  the  Act — sec.  19(1)— no 
exception  can  exist. 

I would  allow  the  appeal  on  this  item. 

Item  4 comes  under  the  principles  already  decided. 

. The  appeal  of  the  city  should  be  allowed,  that  of  the  board 
disallowed,  with  all  costs  here  and  below. 

Latchford,  J. : — In  19 191  the  board  decided  to  establish  a new 
school  in  the  east  end  of  the  city,  and  proceeded  to  acquire  a site, 
five  lots  in  width  and  extending  from  Chapel  street  to  Friel  street, 
a distance  of  about  470  feet.  The  property  was  owned  by  various 
persons,  some  of  whom  agreed  to  accept  the  price  offered  by  the 
board.  Others,  however,  refused  to  sell,  and  expropriation  pro- 
ceedings became  necessary,  resulting  in  such  delay  that,  although 
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an  order  for  possession  was  made  by  the  County  Court  Judge  in 
May  of  1919,  the  entire  block  was  not  obtained  until  early  in 

1921.  In  the  meantime  plans  for  the  school  building  had  been 
prepared,  and  in  the  autumn  of  1919  a contract  was  entered  into 
for  its  erection.  Before  the  end  of  1919  the  contractor  placed  on 
part  of  the  purchased  lots  a quantity  of  plant  and  material,  but 
he  was  unable  to  proceed  with  the  work  until  the  whole  block  was 
acquired. 

Construction  began  in  March,  1921,  was  completed  in  July, 

1922,  and  on  the  1st  September,  1922,  the  building  was  first  used 
and  occupied  as  a school. 

From  May,  1919,  the  board  was  in  actual  possession  of  all  but 
one  or  two  of  the  ten  lots,  and  leased  to  the  former  owners  or 
their  tenants  the  buildings  on  the  acquired  lots,  with  the  lands 
appurtenant  to  the  extent  of  80  feet  in  depth  from  each  street. 
At  the  request  of  the  board,  the  Court  of  Revision,  in  1919,  pro- 
vided that  in  the  assessment  made  by  the  city  for  the  taxes  of 
1920  a distinction  should  be  made  with  regard  to  the  property  of 
the  board.  The  two  frontages  were  assessed  separately  from  the 
centre  area,  and  for  1920  and  1921  the  board  paid  taxes  on  the  80- 
foot  strips  along  both  fronts. 

All  the  houses  were  demolished  in  1921  with  one  exception. 
This  building  was  occupied  by  a tenant  of  the  board  until  April, 
1922,  when  it  shared  the  common  fate.  Its  preservation  for  a 
time  was  due  to  the  expectation  that  it  could  be  used  for  the 
janitor  of  the  school,  but  it  was  never  put  to  such  a use.  It  was 
assessed  properly  for  1922,  and  taxes  were  paid  to  the  city,  either 
by  the  board  or  the  board’s  tenant,  for  that  part  of  the  year  during 
which  it  was  occupied,  and  for  that  part  only. 

The  city  claimed  that  the  board  was  liable  to  it  for  the  balance 
of  the  taxes  for  1922  on  the  property  intended  to  be  used  as  a 
caretaker’s  residence  and  for  the  same  taxes  for  1920  and  1921  on 
the  vacant  area  between  the  80-foot  fronts.  The  city  also  claimed 
that  the  board  was  liable  to  pay  certain  local  improvement  rates 
to  which  the  several  lots  were  subject  when  acquired  by  the  board. 

The  learned  trial  Judge  held  that  the  board  was  liable  to  the 
city  for  the  taxes  on  the  interior  area  for  the  year  1920,  but  not 
for  such  taxes  for  the  year  1921.  He  also  held  the  city  entitled 
to  be  paid  the  balance  of  the  taxes  on  the  building  preserved  until 
1922,  but  dismissed  the  city’s  claim  to  be  paid  the  local  improve- 
ment rates.  The  city  appeals  and  the  board  cross-appeals. 

The  policy  of  the  Assessment  Act  is  that  all  property  shall  be 
liable  to  taxation  unless  it  falls  within  stated  exemptions^  R.S.O. 
1914,  ch.  195,  sec.  5.  It  is  contended  on  behalf  of  the  appellants 
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that  the  central  area,  because  used  and  occupied  in  1919  by  the 
contractor’s  plant,  is  within  the  exception  provided  by  snbsec.  3 
of  sec.  5 as  being  “ grounds  of  and  attached  to  or  otherwise  Iona 
fide  used  in  connection  with  . . . a . . . public  . . . 
school.” 

The  concluding  words  of  the  subsection  provide  that  the  ex- 
emption shall  attach  “ so  long  as  such  buildings  and  grounds  are 
actually  used  and  occupied  by  such  institution,  but  not  if  other- 
wise occupied.”  Reading  the  whole  of  the  subsection,  I am  of  the 
opinion  that  the  words  “ university,  high  school,  public  or  separate 
school,”  taken  in  connection  with  the  final  paragraph,  mean  an 
institution  which  is  a university,  a high  school,  a public  or  a 
separate  school — whether  a building  or  in  the  open  air — but  an 
institution  that  falls  within  one  or  the  other  of  the  enumerated 
classes,  and  not  an  organisation  like  a board  of  school  trustees. 

Such  an  institution  did  not  exist  when  the  assessment  was 
made  in  1919  for  the  taxes  of  1920,  nor  when  the  assessment  was 
made  in  1920  for  the  taxes  of  1921.  It  only  existed  as  a physical 
entity  when  the  assessment  was  made  in  1921  for  the  taxes  of 
1922,  and  as  to  these,  except  for  local  improvements,  the  city 
asserts  no  claim. 

The  contention  of  the  city  regarding  local  improvement  taxes 
remains  to  be  dealt  with.  Such  taxes  are  imposed  once  for  all. 
For  the  convenience  of  the  ratepayer  whose  property  is  made 
subject  to  the  charge,  payment  of  the  amount  for  which  the  rate- 
payer is  liable  is  extended  over  a period  of  years.  It  is  “ taxation  ” 
indeed,  but  it  is  taxation  which,  by  sec.  6 of  the  Assessment  Act, 
continues  to  be  attached  to  lands  which,  under  sec.  5,  would  other- 
wise be  exempt. 

I therefore  think  the  city’s  appeal  succeeds  on  both  grounds, 
and  that  the  cross-appeal  fails. 

Middleton,  J. : — I agree  with  the  conclusions  arrived  at  by 
my  brother  Riddell. 

Sections  47  and  48  of  the  Local  Improvement  Act  apply  only 
when  the  land  is  being  assessed  at  the  time  the  by-law  is  passed. 

Logie,  J.,  agreed  with  Riddell,  J. 

Meredith,  C.J.C.P. : — -Questions  of  considerable  importance 
are  involved  in  this  appeal:  questions  which  seem  to  need  con- 
sideration elsewhere  as  well  as  here. 

The  broad  question  is  whether,  and,  if  so,  to  what  extent,  a 
public  school  board  is  liable  to  local  municipal  corporation  taxa- 
tion in  respect  of  land  owned  by  the  board. 
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Some  doubtless  would  say : no  board  should  pay  any  taxes : 
that  education  should  be  advanced  in  every  possible  way:  and 
anyway  what  is  to  be  gained  by  taking  the  money  out  of  one  of 
the  ratepayer’s  pockets  merely  to  put  it,  altogether  or  nearly  so, 
in  another  of  such  pockets  ? 

Others  would  say  that  the  only  logical  way  is  to  require  pay- 
ment of  all  taxes  from  the  board,  the  same  as  from  all  ratepayers : 
that  that  is  the  better  way,  if,  for  no  other  reason,  because  it 
makes  plain  the  total  cost  of  education. 

It  is  plain,  however,  that  the  Legislature  has  not  yet  adopted 
either  method : that  it  has  not  yet  given  full  exemption : and  that 
has  given  rise  to  questions  involved  in  this  case:  whether  the 
exemption  given  applies  to  the  lands  in  question  at  the  times  in 
question. 

The  Legislature  has,  in  the  Assessment* Act,  first  provided  that: 
“ All  real  property  in  Ontario  . . . shall  be  liable  to  taxation 
subject  to  the  following  exceptions.” 

Among  many  exceptions  are : “ The  buildings  and  grounds  of 
and  attached  to  or  otherwise  bond  fide  used  in  connection  with 
and  for  the  purposes  of  a university,  high  school,  public  or  separate 
school,  whether  vested  in  a trustee  or  otherwise,  so  long  as  such 
buildings  and  grounds  are  actually  used  and  occupied  by  such 
institution,  but  not  if  otherwise  occupied.” 

As  public  school  boards  can  acquire  and  hold  property  only  for 
the  purposes  of  education,  and  as  all  the  money  they  receive  can 
be  used  only  for  such  purposes,  it  may  be  difficult  to  understand 
why  the  method  of  exemption  altogether,  or  that  of  no  exemption, 
has  not  been  adopted. 

So  we  are  obliged  to  consider:  whether  the  lands  in  question 
come  within  the  limited  exemption  which  I have  quoted. 

The  lands  were  first  actually  occupied  as  a school  on  the  1st 
September,  1922 : until  that  time  the  school,  and  the  scholars  at 
school,  were  upon  other  lands,  which  were  exempt. 

TJp  to  that  time  there  can  be  no  exemption  of  these  lands:  the 
exemption  is  not  of  the  board  of  school  trustees:  but  is  of  the. 
building  and  grounds  of  a public  school  and  only  so  long  as  used 
and  occupied  by  such  institution — that  is  the  public  school. 

The  defendants  have  failed  to  bring  themselves  within  the 
exception  before  the  1st  September,  1922,  and  must  pay  the  general 
rate  of  taxation  up  to  that  time. 

The  special  local  improvement  assessment  stands  upon  a differ- 
ent footing : but  there  is  much  to  be  said  in  favour  of  the  defend- 
ants’ contention  that  they  are  exempt  from  it. 

If,  as  to  a purchaser  of  land  subject  to  such  a tax,  the  land 
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was  to  be  considered  incumbered  by  it  as  to  all  future  assessments, 
which  the  seller  was  bound  to  pay,  as  it  was  at  one  time  held,  the 
defendants’  position  might  be  woyse  than  it  is.  But  the  falsity 
of  that  view  of  the  matter  is  plain : the  purchaser  has  from  year 
to  year  the  benefit  of  the  improvements,  and  should  pay  the  yearly 
tax  in  respect  of  them,  for  yearly  value  received  in  the  use  and 
benefit,  for  the  year,  of  them:  and  the  Legislature  has  therefore, 
in  sec.  53  of  the  Local  Improvement  Act,  plainly  overruled  the 
incumbrance  notion  as  between  buyer  and  seller. 

Accordingly  the  tax  is  really  one  on  the  same  footing  as  the 
general  rate,  it  is  a tax  which  the  land  should  bear  from  year  to 
year  as  long  as  it  lasts,  which  is  generally  intended  to  be  as  long 
as  the  land  has  the  benefit  of  the  local  improvement. 

But  it  is  contended  that  sec.  6 of  the  Assessment  Act  takes 
away,  in  respect  of  local  improvement  assessments,  the  exemption 
given  in  sec.  5. 

Section  6 provides  that : “ The  exemptions  provided  for  by 
section  5 shall  be  subject  to  the  provisions  of  the  Local  Improve- 
ment Act  as  to  the  assessment  for  local  improvements  of  land, 
which  would  otherwise  be  exempt  from  such  assessment  under  that 
section.” 

Whatever  difficulty  the  wording  of  this  section  may  create,  if 
any,  in  other  cases,  it  does  not  seem  to  me  to  create  any  in  this  case : 
the  meaning  seems  to  be  plain : that,  if  the  Local  Improvement  Act 
makes  the  defendants  liable,  it  shall  overrule  the  exemption  given 
in  sec.  5 : so  we  must  look  at  that  Act  for  an  answer  to  this  question. 

And  that  Act  provides  expressly,  as  to  exemptions  in  such  a 
case  as  this,  in  secs.  47  and  48.  Those  sections  are  in  these  words : 

“ Assessment  of  land  exempt  from  taxation. 

“47.  Land  on  which  a church  or  place  of  worship  is  erected 
or  which  is  used  in  connection  therewith,  and  the  land  of  a 
university,  college  or  seminary  of  learning,  whether  vested  in  a 
trustee  or  otherwise,  which  is  exempt  from  taxation  under  the 
Assessment  Act,  except  schools  maintained  in  whole  or  in  part  by 
a legislative  grant  or  a school  tax,  shall  be  liable  to  be  specially 
^assessed. 

“ 48.  Land  exempt  from  taxation  for  local  improvements 
under  any  general  or  special  Act  shall  nevertheless,  for  all  pur- 
poses except  petitioning  for  or  against  undertaking  a work,  be 
subject  to  the  provisions  of  this  Act  and  shall  be  specially  assessed ; 
but  the  special  assessments  imposed  thereon  which  fall  due  while 
such  land  remains  exempt  shall  not  be  collected  or  collectable  from 
the  owner  thereof  but  shall  be  paid  by  the  corporation.” 

It  is  quite  plain  that,  although  other  exemptions  contained  in 
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sec.  5 are  annulled,  as  to  assessments  for  local  improvements,  those 
of  schools  maintained  in  whole  or  in  part  by  a-  legislative  grant  or 
school  tax  are  not:  such  exemptions  remain  in  full  force.  Such 
schools  are  not  “liable  to  taxation.” 

Section  48  provides  that  the  assessments  shall  be  made,  but 
shall  be  paid  by  the  municipal  corporation : such  payment  in  such 
a case  as  this  would  follow  without  any  such  provision:  the  cor- 
poration must  pay  their  debentures  out  of  which  the  work  was 
paid  for. 

I can  perceive  no  reason  whatever  for  limiting  the  exemptions 
saved  in  sec.  47  to  works  constructed  when  the  school  trustees  are 
owners  of  the  land.  The  same  reason  for  exemption  exists  whether 
the  land  is  acquired  after  or  before  the  work  is  done ; and  there  is 
no  difficulty  or  inconvenience  in  exempting  after-acquired  land. 

Nor  is  there  anything  in  the  words  of  either  section  that  is 
opposed  to  such  exemptions — the  contrary  seems  to  be  plain:  the 
schools  shall  not  be  liable  to  the  special  assessment:  that  is,  the 
assessment  each  year.  The  lands  shall  be  assessed  for  this  special 
tax  each  year,  but,  when  exempt,  the  municipal  corporation  shall 
pay  it. 

What  possible  difference  can  it  make : that  a former  owner  was 
obliged  to  pay  the  yearly  assessments  in  his  day?  The  land  con- 
tinues to  be  assessed,  but  others  than  the  exempted  persons  pay  the 
tax — expressly  because  of  sec.  48,  but,  without  it,  of  necessity. 

There  is  no  significance  in  the  statement  that  the  debt  is 
imposed  once  for  all  when  the  work  is  done:  that  is  so  as  to  all 
debenture  indebtedness,  whether  on  the  whole  or  on  part  of  the 
lands  in  the  municipality. 

I would  dismiss  the  appeal  as  to  this  taxation.  On  the  other 
branch  of  the  case  would  allow  it,  and  direct  that  judgment  be 
entered  for  the  plaintiffs  for  the  amount  of  the  general  assessments 
up  to  the  1st  (September,  1923. 

Judgment  as  stated  by  Riddell,  J.  (Meredith,  C.J.C.P., 
dissenting  in  part). 


[APPELLATE  DIVISION.] 

Wabi  Iron  Works  Limited  v.  Patricia  Syndicate. 

Partnership  — Action  against,  for  Price  of  Goods  — Partners  Made 
Defendants  as  well  as  Partnership  — Practice  — Judgment  by 
Default  against  Partnership  and  one  Partner  — Effect  of,  as  to 
other  Partner,  Defending  Action — Rules  37,  100-108. 

The  plaintiffs,  having  a claim  against  a syndicate  or  partnership  for 
the  price  of  goods  sold  and  delivered,  sued  not  only  the  syndicate 
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but  the  two  persons  who  composed  it,  the  defendants  O’C.  and  R. 
No  appearance  having  been  entered  on  behalf  of  the  syndicate  or  of 
O’C.,  judgment  in  the  action  was  signed  as  against  both.  R.  appeared 
and  defended:  — 

Held , that  the  action  was  improperly  constituted,  and  the  name  of 
R.  as  defendant  should  be  struck  out,  the  plaintiffs  being  left  to 
proceed  to  enforce  their  judgment  against  the  syndicate  by  execution 
against  a member  or  the  members  thereof  as  partners. 

Rules  100  to  108  considered. 

Held,  also,  that  the  effect  of  Rule  37  is  to  prevent  the  operation  of 
the  general  law  laid  down  in  Kendall  v.  Hamilton  (1879),  4 App.  Cas. 
504,  and  other  cases,  and  to  permit  the  plaintiffs  to  proceed  with  the 
action  against  R.  after  signing  judgment  against  O’C. 

Review  of  the  authorities. 

Action  for  the  price  of  mining  machinery  sold  and  delivered. 

The  action  was  tried  by  Mowat,  J.,  without  a jury,  at  Ottawa. 

R.  S.  Robertson,  K.C.,  for  the  plaintiff  company. 

A.  C.  Hill,  for  the  defendant  Ross. 

June  25.  Mowat,  J. : — Action  commenced  by  specially  en- 
dorsed writ  for  the  price  of  goods  sold  and  delivered,  being  mining 
machinery.  The  action  was  against  “ Patricia  Syndicate,”  which 
was  a combination,  being  either  a joint  adventure  or  a partner- 
ship, to  develop  the  Boston  Hollinger  mine,  the  members  of  the 
syndicate,  also  sued,  being  C.  A.  O’Connell  and  Sir  Charles  Ross, 
Bart.  Judgment  was  signed  by  default  against  “ Patricia  Syndi- 
cate ” and  C.  A.  O’Connell,  and  the  action  proceeded  against  Sir 
Charles  Ross. 

In  another  series  of  actions  in  connection  with  debts  of  the 
syndicate,  judgments  were  given  against  Sir  Charles  Ross  upon  the 
ground  that  he  was  a partner,  and  these  cases  were  appealed  to  the 
Judicial  Committee  of  the  Privy  Council,  which  tribunal,  in  a 
judgment  by  Viscount  Cave,  L.C.,  delivered  on  the  1st  May,  1923, 
dismissed  the  appeals,  upon  the  ground  that  Ross  was  a member 
of  the  combination,  and  as  such  a partner  within  the  limits  of  the 
adventure,  and  bound  by  liabilities  incurred:  Ross  v.  Canadian 
Bank  of  Commerce  (1923),  54  O.L.R.  59.  It  was  not  suggested 
at  the  trial  that  this  case  differed  from  the  other  and  previous 
cases,  and  evidence  was  given  here  of  the  supply  of  the  machinery 
and  goods  to  the  syndicate,  and  of  the  relations  of  Sir  Charles 
Ross  with  his  co-partner  O’Connell  and  the  syndicate,  all  of  which 
makes  it  clear  that  Ross  was  liable  initially  for  the  debt  sued  for. 

The  defence  being  in  that  sanctified  form,  an  affidavit  of 
merits,  is,  as  usual,  ill-drawn  and  scant ; but  to  try  the  case  as  pre- 
sented at  the  trial  I follow  the  usual  course  and  allow  a statement 
of  defence  to  be  filed. 

Although,  then,  there  is  no  question  about  the  original  liability 
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of  this  defendant  as  a partner,  it  is  impossible  not  to  give  effect 
to  the  contention  that  the  plaintiff  company,  having  chosen  to 
take  judgment  by  default  against  Patricia  Syndicate  and  C.  A. 
Iron  ' Works  O’Connell,  has  estopped  itself  from  proceeding  to  judgment  against 
Limited  Sir  Charles  Ross.  There  can  be  no  doubt  that,  though  technical, 
Patricia  this  defence  has  become  part  of  our  system  of  law.  The  principle 
Syndicate.  js  transit  in  rem  judicatam , and  the  simple  contract  debt  passes 
into  a contract  of  record,  and  the  principle  declared  in  King  v. 
Hoare  (1844),  13  M.  & W.  494,  Kendall  v.  Hamilton  (1879),  4 
App.  Cas.  504,  and  Farr  v.  Snell , [1923]  1 K.B.  1,  prevails  in  this 
Province  as  in  England.  See  also  McLeod  v.  Power,  [1898]  2 Ch. 
295;  Morel  Brothers  & Co.  Limited  v.  Earl  of  Westmorland, 
[1904]  A.C.  11,  where  the  doubt  expressed  by  Lord  Davey  as  to 
the  rule  applying  to  a joint  debt  is  not  shared  by  the  other  noble 
Lords;  Moore  v.  Flanagan,  [1920]  1 K.B.  919;  French  v.  Howie, 
[1905]  2 K.B.  580,  where  the  dissenting  judgment  of  Jelf,  J.,  was 
adopted  in  the  Court  of  Appeal  in  S.C.,  [1906]  2 K.B.  674. 

The  result  of  these  cases  is  that  Rule  37,  which  permits  a plain- 
tiff to  sign  a judgment  against  one  defendant  who  has  defaulted, 
and  to  proceed  against  another  defendant  (English  Orders  XIII, 
r.  4,  and  XXVII,  r.  3),  is  not  applicable  to  change  or  put  limit 
to  the  general  law  that  taking  judgment  against  one  of  two  joint 
debtors,  in  the  same  action  or  otherwise,  destroys  the  right  to 
obtain  judgment  against  the  other. 

Partners  are  liable  jointly  for  the  debts  of  the  firm,  and  it 
cannot  be  held  here  that  a judgment  against  the  other  joint  debtor, 
C.  A.  O’Connell,  and  probably  as  against  Patricia  Syndicate,  has 
merged  or  submerged  the  plaintiff  company’s  rights  against  Ross. 
This  defence  was  not  made  in  the  other  three  cases  already  referred 
to,  before  Mr.  Justice  Rose,  whose  judgments  are  completely 
affirmed  and  approved  in  the  Privy  Council  ( Boss  v.  Canadian 
Banh  of  Commerce,  54  O.L.R.  59),  and  in  fact  (VConnell  was  not 
a party  to  those  pieces  of  litigation,  and  the  point  is  not  precisely 
raised  here  except  at  the  trial  on  argument  of  counsel. 

The  statement  of  defence  permitted  must  be  delivered  before 
noon  on  the  11th  July,  1923,  and  in  the  long  vacation  if  necessary; 
otherwise  judgment  will  go  for  the  full  amount  claimed. 

If  there  should  be  any  question  as  to  the  form  of  the  new  plead- 
ing, it  may  be  spoken  to.  The  plaintiff  company  may  get  all  it 
is  entitled  to  in  execution  against  the  partner  under  Rule  105.* 

Under  the  circumstances,  there  will  be  no  costs. 


Mowat,  J. 
1923. 


*105. — (1)  Where  a judgment  or  order  is  obtained  against  a firm, 
execution  may  issue  against  the  property  of 
(a)  The  partnership; 
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The  plaintiff  company  appealed  from  the  judgment  of  Mow  at, 
J. 

October  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latcliford,  Middleton,  and  Logie,  JJ. 

Robertson , K.C.,  for  the  appellant*  company,  contended  that 
under  Rules  100  and  105  the  action  was  properly  brought.  He 
referred  to  Hoffman  v.  Crerar  (1899),  19  P.R.  15;  Voight  Brewery 
Co.  Y.  Orth  (1903),  5 O.L.R.  443;  and  Keating  Y.  Graham  (1895), 
26  O.R.  361. 

Hill , for  the  defendant  Ross,  respondent,  argued  that  the 
plaintiff  company,  having  obtained  judgment  against  the  defend- 
ants O'Connell  and  the  Patricia  Syndicate,  was  estopped  from 
suing  the  defendant  Ross:  Scarf  v.  Jardine  (1882),  7 App.  Cas. 
345.  He  also  relied  on  the  judgment  of  the  learned  trial  Judge 
and  the  cases  cited  therein. 

Robertson,  K.C.,  in  reply. 

November  2.  Meredith,  C.J.C.P. : — The  plaintiffs,  having 
chosen  to  sue  the  defendants  O'Connell  and  Ross  as  joint  debtors, 
and  having  - signed  final  judgment  against  one  of  them,  cannot 
recover  from  the  others,  unless  our  Rules  of  Court  reverse  a firmly 
established  rule  of  law  and  give  that  right.  That  is  made  too 
plain  for  discussion  in  such  cases  as  Kendall  v.  Hamilton,  4 App. 
Cas.  504;  Hammond  v.  Schofield,  [1891]  1 Q.B.  453;  and  Keating 
v.  Graham,  26  O.R.  361. 

The  Rule  of  Court — taken  from  an  English  Rule  in  the  same 
words — under  which  the  final  judgment  against  the  one  joint 
debtor  was  signed,  provides  that  such  a judgment  may  be  signed 
“ without  prejudice  to  his  right  to  proceed  with  the  action  against 
any  other  defendant,  and  as  to  any  other  claims  endorsed  ” (Rule 
37). 

Literally  these  words  are  not  in  conflict  with  the  principle 
upon  which  the  cases  I have  mentioned  were  decided.  The  plain- 
tiff might  proceed  with  his  claim  against  the  other  defendant,  but, 
in  the  case  of  a joint  and  not  several  debt,  might  be  met  with  a 

(&)  Any  person  who  has  by  his  appearance  or  notice,  under  Rule 
14,  or  pleading,  admitted  that  he  is,  or  who  has  been  adjudged  to  be,  a 
partner ; 

(c)  Any  person  who  has  been  served  as  a partner  with  the  writ 
of  summons  and  has  failed  to  appear. 

(2)  If  the  party  who  has  obtained  the  judgment  or  order  claims 
to  be  entitled  to  issue  execution  against  any  other  person  as  being  a 
member  of  the  firm,  he  may  apply  for  leave  so  to  do;  and  the  Court 
may  give  such  leave  if  the  liability  be  not  disputed,  or,  if  disputed, 
after  such  liability  has  been  determined  in  such  manner  as  the  Court 
may  direct. 
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App.  Div.  defence  arising  after  action,  that  the  simple  contract  debt  no  longer 
exists,  it  had  become  a judgment  against  the  other  debtor  only; 

and  that  position  would  be  strengthened  by  the  fact  that  the  Rules 

Ironworks  Practice  are  not  meant  to  subvert  principles  of  law  or  overrule 
Limited  cases  which  establish  them,  such  as  Kendall  v.  Hamilton , but  are 
Patricia  mean^  to  regulate  the  practice  mainly. 

Syndicate.  But  at  least  thirty  years  ago  it  was  decided,  by  a court  of 
Meredith,  appeal  in  England,  that  the  Rule  of  practice  in  question  had  that 
O.J.C.P.  far-reaching  effect;  that  a judgment  against  one  joint  debtor, 
under  that  Rule,  did  not  stand  in  the  way  of  obtaining  judgment 
against  the  other,  in  that  action;  and  there  has  been  no  decision 
to  the  contrary,  of  which  I am  aware,  since  that  decision.  The 
unpopularity  of  the  law  as  laid  down  in  Kendall  v.  Hamilton  may 
have  spurred  that  court  of  appeal  into  an  extraordinary  long  step 
in  the  case  in  which  it  so  decided:  see  *W  call  v.  James  (1893), 
68  L.T.R.  515;  Morel  Brothers  & Co.  Limited  v.  Earl  of  Westmor- 
land, [1904]  A.C.  11,  by  Lord  Davey,  at  p.  15;  Goldrei  Foucard 
& Son  v.  Sinclair  and  Russian  Chamber  of  Commerce  in  London , 
[1918]  1 K.B.  180. 

The  cases  relied  on  by  the  trial  Judge  were  cases  of  alternative, 
not  joint,  debts;  and  so  cannot  be  applicable. 

The  plaintiffs  have  improperly  sued  the  defendants  in  their 
alleged  partnership  name  and  also  in  their  own  names.  That  is 
a misuse  of  the  power  given  by  the  Rules  to  sue  in  the  firm  name, 
and  if  permitted  would  lead  to  inconvenience  and  confusion. 

The  misuse  should  not  be  permitted  merely  because  one  of  the 
defendants  has  not  objected  to  it  and  is  not  represented  on  this 
appeal.  The  plaintiffs,  who  are  answerable  for  it,  are  the  appel- 
lants seeking  relief  here;  and  no  possible  harm  can  be  done  to 
the  absent  defendant  by  putting  a stop  to  that  misuse  now. 

I would  allow  the  appeal  and  set  aside  the  judgment  in  favour 
of  the  defendant  Ross : and  would  strike  out'  of  the  record  the 
names  of  the  defendants  O’Connell  and  Ross. 

The  plaintiffs  can  then  have  complete  relief  under  their  judg- 
ment against  the  Patricia  Syndicate  in  the  manner  provided  in 
the  Rules  of  practice  permitting  the  bringing  of  an  action  against 
partners  in  the  partnership  name. 

Middleton",  J. : — The  action  was  brought  to  recover  a claim 
for  goods  sold  and  delivered  to  the  Patricia  Syndicate,  the  Patricia 
Syndicate  being  alleged  to  be  a joint  adventure  or  partnership 
consisting  of  C.  A.  O’Connell  and  Sir  Charles  Ross. 

In  other  actions  against  this  syndicate,  the  question  of  the 
legal  effect  of  the  agreement  was  fully  investigated.  Tfye  Privy 
Council  in  the  case  of  Ross  v.  Canadian  Bank  of  Commerce,  54 
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O.L.R.  59,  reported  in  the  Court  below  sub  nom.  Canadian  Bank  of 
Commerce  v.  Patricia  Syndicate , 51  O.L.R.  42,  determined  that 
Sir  Charles  Ross  was  liable  as  a partner,  and  this  fact  is  not  now 
disputed. 

In  the  institution  of  this  action  the  plaintiff  company  adopted 
a highly  inconvenient  course,  not  in  any  way  sanctioned  by  the 
Rules.  He  named  as  defendants  the  Patricia  Syndicate,  O’Connell, 
and  Ross.  No  appearance  was  entered  on  behalf  of  the  syndicate 
or  on  behalf  of  O’Connell,  and  judgment  for  default  of  appear- 
ance was  signed  against  both.  Ross  entered  an  appearance  and 
filed  an  affidavit  of  merits,  as  the  writ  was  specially  endorsed, 
setting  up  that  he  had  had  no  transactions  with  the  plaintiff  com- 
pany and  was  not  indebted  to  it  in  any  sum  whatever.  On  this  issue 
the  plaintiff  company  went  to  trial  without  further  pleadings.  At 
the  trial  the  learned  trial  Judge  permitted  a further  pleading  to 
be  filed  on  behalf  of  Sir  Charles  Ross,  setting  up  the  fact  of  the 
entry  of  judgment  against  the  syndicate  and  O’Connell  and  relying 
upon  this  as  a defence.  The  learned  Judge  then  dismissed  the 
action  upon  the  ground  that  “ taking  judgment  against  one  of 
two  joint  debtors,  in  the  same  action  or  otherwise,  destroys  the 
right  to  obtain  judgment  against  the  other.”  From  this  judgment 
the  appeal  is  had. 

When  it  is  realised  that  what  the  plaintiff  company  already 
has  is  a judgment  against  Sir  Charles  Ross  and  O’Connell,  under 
the  firm  name  of  the  Patricia  'Syndicate,  it  will  be  at  once  seen 
that  what  is  now  set  up  cannot  be  said  to  be  a judgment  against 
another  joint  debtor,  for  Ross  himself  is  already  a judgment  debtor. 

Where  a business  is  carried  on  under  a name  which  may  or 
may  not  indicate  a partnership,  a person  having  a claim  arising 
out  of  transactions  carried  on  under  such  name  is  sometimes 
placed  at  a disadvantage.  To  meet  this  situation,  Rules  100-106 
permit  an  action  to  be  brought  against  the  person  so  trading  under 
the  firm  name,  and  Rule  108  permits  an  action  to  be  brought 
against  an  individual  who  carries  on  business  under  a name  other 
than  his  own,  in  the  business  name  assumed.  In  cases  in  which 
the  Court  is  simply  called  upon  to  determine  disputed  rights,  and 
where  payment  will  follow  as  a matter  of  course,  this  is  generally 
sufficient;  but,  where  the  Courts  are  resorted  to  for  the  purpose 
of  compelling  payment,  the  question  of  the  individuals  liable 
on  a judgment  in  such  an  action  becomes  of  vital  importance. 
The  plaintiff,  if  he  chooses,  may  serve  the  partnership  by  serving 
any  one  having  control  or  management  of  the  partnership  business, 
and  in  such  case  he  will  be  entitled  to  issue  execution  against  the 
property  of  the  partnership.  Rule  102  provides  that  the  partners 
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shall  enter  appearances  individually  so  as  to  disclose  the  true  mem- 
bership of  the  firm.  In  that  case  execution  may  also  be  issued 
against  the  property  of  an  individual  so  appearing. 

The  plaintiff  is,  however,  permitted  to  assert  that  any  par- 
ticular individual  is  a member  of  the  firm,  and  in  that  case  he  is 
to  serve  him  individually,  and  notify  him  that  he  is  served  as  a 
partner.  This  person  may,  of  course,  appear  as  a partner,  or  he 
may  enter  an  appearance  under  protest,  denying  that  he  is  a 
partner,  or  he  may  enter  an  appearance  not  only  denying  that  he 
is  a partner,  but  also  disputing  the  plaintiff's  claim  (Rule  104). 
When  this  is  done,  the  question  of  partnership  will  be  determined 
at  the  hearing. 

Where  a plaintiff  has  obtained  judgment  against  a firm  and 
desires  to  issue  execution  against  any  individual  as  being  a member 
of  the  firm,  and  is  not  entitled  under  the  provisions  of  the  Rules  to 
which  I have  alluded,  he  may  apply  for  leave  so  to  do,  and  the 
Court  may  give  such  leave  if  the  liability  be  not  disputed,  or,  if 
disputed,  if  the  liability  has  been  determined  in  such  manner  as 
the  Court  may  direct  (Rule  105(2)). 

The  plaintiff  company  here,  as  already  said,  brought  about  a 
condition  of  extreme  confusion  by  reason  of  the  improper  course 
adopted.  It  was  open  to  the  plaintiff  company  to  sue  the  “ Pat- 
ricia Syndicate,"  using  the  firm  name,  or  it  might  have  sued 
O'Connell  and  Ross  trading  as  the  Patricia  Syndicate,  but  it  is 
illogical  to  sue  both  the  firm  under  the  firm  name  and  the  indi- 
vidual partners;  and  the  result  is  the  utterly  illogical  one  which 
has  been  brought  about.  The  remedy  for  this  is  not,  I think,  to 
dismiss  the  action,  but  to  strike  out  the  name  of  Sir  Charles  Ross 
as  a party  defendant.  We  cannot  strike  out  the  name  of  O'Cfinnell. 
He  is  not  a party  to  the  appeal.  This  will  leave  it  to  the  plaintiff 
company  to  apply  under  Rule  105(2)  for  liberty  to  issue  execution. 
It  will  not,  I think,  be  right  to  treat  the  service  already  made  upon 
Ross  as  service  upon  him  as  a partner.  He  was,  I think,  justified 
in  treating  the  service  made  upon  him  as  service  upon  him  as  an 
individual. 

If  counsel  for  Sir  Charles  Ross  desires  to  avoid  the  expense  of 
the  motion  indicated,  there  is  no  reason  why  this  order  should 
not  be  embodied  in  this  judgment.  If  he  does  not  so  consent,  the 
provision  cannot  be  inserted. 

The  judgment  against  O'Connell  does  not  operate  as  a release 
of  Ross,  even  if  he  is  a joint  debtor  only.  Rule  37  prevents  the 
operation  of  the  general  law  discussed  m Kendall  v.  Hamilton, 
4 App.  Cas.  504.  See  McLeod  v.  Power,  [1898]  2 Ch.  2t)5,  at  p. 
300. 
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As  the  plaintiff  company  is  responsible  for  the  difficulties  giving 
rise  to  this  appeal,  there  will  bp  no  costs  either  here  or  below. 

Riddell,  Latchford,  and  Logie,  JJ.,  agreed  with  Middle- 
ton,  J. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Lewis  v.  Wakeling. 

Easement — Right  of  Way — Fences — Gates. 

The  defendant  having  by  grant  a right  of  way  over  a strip  of  land  7 
feet  in  width,  the  property  of  the  plaintiff,  the  plaintiff  was  held, 
entitled  to  erect  a fence  upon  the  boundary  between  the  strip  and 
the  defendant’s  land,  allowing  the  defendant  reasonable  access  by  a 
gate  or  gates  to  the  way  (Meredith,  C.J.C.P.,  dissenting). 

Pettey  v.  Parsons,  [1914]  2 Ch.  653,  applied  and  followed. 

An  action  for  trespass  and  a declaration  in  respect  of  a right 
of  way. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  London. 

M.  P.  McDonagh , for  the  plaintiff. 

F.  H.  Greenlees,  for  the  defendant. 

February  21.  Lennox,  J. : — Indicating  my  opinion  pretty 
clearly  at  the  close  of  the  argument,  I advised  the  parties  if  pos- 
sible to  agree  between  themselves  as  to  how  the  proposed  fencing 
operation  could  be  carried  out  with  a minimum  of  inconvenience 
to  each  of  them.  I was  informed  by  counsel  when  I was  closing 
the  court  that  this  will  probably  be  done.  The  litigation  con- 
cerns the  fencing  of  a way.  The  plaintiff  and  defendant  are  the 
owners  of  adjoining  lots  in  the  city  of  London.  Upon  the  plain- 
tiff’s property  and  immediately  adjoining  his  own,  there  is  a 
strip  of  land  over  which  the  defendant  has  a right  of  way  7 feet 
in  width.  The  plaintiff  brings  action  to  have  it  declared  that  he 
is.  entitled  to  erect  and  maintain  a fence  upon  the  boundary-line 
between  his  property  and  the  defendant’s  boundary-line  of  the 
way  and  the  adjoining  land  of  the  defendant. 

The  proposal  which  the  plaintiff  submits  is  exceedingly  reason- 
able. He  does  not  ask  for  a high  fence,  nor  one  that  will  occupy 
much  space : all  he  asks  for  is  something  that  will  define  and  mark 
the  boundary  and  prevent  the  continuance  of  encroachments  of 
refuse,  rubbish,  implements,  stationary  vehicles,  and  the  like, 
which  the  defendant  has  heretofore  allowed  to  accumulate  upon, 
encumber,  and  obstruct  the  way — a condition  of  things  which  the 
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defendant  did  not  deny.  The  plaintiff  will  be  satisfied  with  a 
fence  4 inches  wide,  over  all.  He  is  willing  that  the  defendant 
shall  have  a gateway  at  the  point  most  convenient  to  him.  He 
is  willing  to  have  the  fence  entirely  upon  the  edge  of  the  way  or 
one-half  npon  it  and  one-half  upon  the  defendant’s  land.  Finally 
he  is  willing  to  increase  the  width  of  the  way  on  the  other  side — 
that  is,  the  side  adjoining  the  plaintiff — by  conveying  an  addi- 
tional strip  as  wide,  or  two  or  three  times  as  wide  for  that  matter, 
as  the  right  of  way  is  narrowed  by  the  fencing. 

I am  of  opinion  that  the  existence  of  the  right  of  way  does 
not  necessarily  deprive  the  plaintiff  of  the  right,  ordinarily  inci- 
dental to  ownership,  to  have  his  property  enclosed  by  a fence,  and 
decidedly  it  does  not  if  the  fencing  will  not  substantially  interfere 
with  the  reasonable  enjoyment  of  the  right  of  way : Pettey  v.  Par- 
sons, [1914]  2 Ch.  653;  Hutton  v.  Hamboro  (1860),  2 F.  & F. 
218;  Devaney  v.  McNab  (1921),  51  O.L.R.  106;  South  Metro- 
politan Cemetery  Co.  v.  Eden  (1855),  16  C.B.  42;  and  Cooke  v. 
Ingram  (1893),  68  L.T.R.  671. 

There  will  be  judgment  declaring  that  the  plaintiff  is  entitled 
to  have  a fence  erected  and  maintained  upon  and  along  the  bound- 
ary referred  to.  There  are  a lot  of  details  to  be  considered  and 
settled  upon;  but,  as  there  is  a probability  that  the  parties  will 
agree  upon  the  details,  I leave  this  matter  open  for  the  present. 

If  they  fail  to  agree,  I will  specifically  define  what  is  to  be 
done,  how  the  expense  is  to  be  borne,  and  adjudicate  as  to  the 
costs  of  the  action. 

The  judgment  of  Lennox,  J.,  as  settled  and  entered,  defined 
the  precise  nature  of  the  fence  to  be  erected. 

The  defendant  appealed  from  the  judgment  of  Lennox,  J. 

October  3.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

Greenlees , for  the  appellant.  There  has  never  been  a fence 
dividing  the  appellant’s  property  from  the  way,  and  the  plaintiff 
has  no  right  to  erect  a fence  which  will  deprive  the  appellant  of 
access  to  the  way  from  his  property  at  any  point.  This  was  the 
intention  of  the  parties  when  the  right  of  way  was  first  granted. 
In  any  event  the  learned  trial  J udge  should  not  have  defined  the 
type  of  fence  to  be  erected. 

McDonagh , for  the  plaintiff,  respondent,  relied  on  the  judg- 
ment of  the  learned  Judge  at  the  trial  and  on  Pettey  v.  Parsons, 
[1914]  2 Ch.  653.  He  contended  that  the  respondent*  was  en- 
titled to  have  the  land  over  which  the  appellant  had  been  given 
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a right  of  way  fenced,  but  in  such  a way  that  the  appellant  should 
not  be  deprived  of  reasonable  access  thereto. 

Greenlees,  in  reply,  distinguished  Pettey  v.  Parsons,  on  the 
facts,  and  contended  that  the  appellant  was  being  deprived  of 
reasonable  access  by  not  being  permitted  to  enter  on  the  way  from 
any  point. 


App.  Div. 
1923. 


Lewis 

v. 

Wakeling. 


November  2.  Riddell,  J. : — This  is  an  appeal  from  the  judg- 
ment at  the  trial  before  Mr.  Justice  Lennox,  in  favour  of  the 
plaintiff ; and,  while  it  depends  to  a certain  extent  (like  most  other 
actions)  upon  its  own  facts,  very  important  principles  of  law  are 
involved. 

The  plaintiff  is  the  owner  of  the  westerly  34  feet,  6 inches,  of 
lot  No.  7 according  to  a certain  plan,  and  the  defendant  is  the 
owner  of  the  adjoining  28  feet  immediately  to  the  west. 

The  defendant,  on  the  9th  January,  1918,  acquired  the  said  28 
feet  from  one  Mrs.  Perkins,  and  with  it  “ a right  of  way,  ingress 
and  egress,  for  persons,  animals,  and  vehicles  in  common  with 
the  owner  or  owners  for  the  time  being  of  the  portion  of  the  said 
lot  lying  to  the  east  of  the  right  of  way  hereinafter  described,  and 
their  tenants,  servants,  work-people,  and  others,  in,  over,  and  upon 
that  part  of  the  said  lot  . . . commencing  in  the  northerly  limit 
of  the  said  lot  at  a point  distant  35  feet  easterly  from  the  north- 
west angle  of  the  said  lot,  thence  westerly  7 feet,  thence  southerly 
along  the  easterly  limit  of  the  lands  hereinbefore  described  and 
hereby  conveyed  to  the  said  party  of  the  second  part  80  feet,  thence 
easterly  parallel  to  the  northerly  limit  of  the  said  lot  7 feet,  and 
thence  parallel  to  the  westerly  limit  of  the  said  lot  80  feet  more  or 
less  to  the  place  of  beginning.” 

It  will  be  observed  that  the  right  of  way  is  perfectly  general, 
having  no  terminus  a quo  or  terminus  ad  quern. 

There  has  been  no  fence  on  the  boundary-line  between  the  two 
properties : the  plaintiff  desires  to  build  one,  and  the  main  branch 
of  the  action  is  as  to  his  right  so  to  do. 

v It  is  indicated,  but  not  proved,  that  Mrs.  Perkins  was  the  owner 
of  all  the  land  in  question  when  the  deed  to  the  defendant  was 
made — and  that  accordingly  the  plaintiff  was  the  later  grantee. 

Another  branch  of  the  case,  which  may  be  disposed  of  at  once, 
turns  on  the  unwarranted  use  by  the  defendant  of  the  land  over 
which  he  has  the  right  of  way,  by  throwing  rubbish,  etc.,  upon  it 
— for  that,  the  plaintiff  is  entitled  to  damages  and  if  necessary  an 
injunction. 

The  main  branch  of  the  case  presents  more  difficulty. 

The  case  of  Pettey  v.  Parsons,  [1914]  2 Ch.  653  (C.A.), 
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reversing  the  judgment  below,  [1914]  1 Ch.  704,  authoritatively 
states,  or — if  the  terminology  be  preferred — restates,  the  law : — 

“ The  law  is  not  the  same  with  regard  to  a private  road  and  a 
public  road.  In  the  case  of  a public  highway  there  can  be  no 
lawful  obstruction  of  the  highway,  no  obstruction  which  is  appre- 
ciable. ...  If  that  had  been  merely  a private  way,  a grant  of 
an  easemenjt  . . . and  there  was  no  substantial  interference 
with  his  right,  the  result  would  have  been  different :”  per  iSwinfen- 
Eady,  L.J.,  at  pp.  665,  666. 

As  Pickford,  L.J.,  puts  it  (p.  668)  : “ ‘So  long  as  there  is 
reasonable  access  to  the  land  ” (i.e.  the  land  over  which  the  right 
of  way  is  granted)  “ and  a reasonable  opportunity  of  exercising 
the  right  of  way,  there  is  not  any  obstruction  of  it,  and  there  is  no 
derogation  from  the  grant;”  or  on  p.  669*  “Assuming  the  right  of 
access  from  each  part  of  the  land  from  which  access  is  required 
to  any  part  of  the  way,  such  access  shall  be  given  as  will  be  reason- 
able . . . such  access  as  will  give  reasonable  opportunity  for  the 
exercise  of  the  right  of  way.” 

Swinfen-Eady,  L.J.,  says  (p.  667)  : “It  is  a question  of  con- 
struction in  a deed  granting  a right  of  way  whether  the  way  that 
is  granted  is  a way  so  that  the  grantee  may  open  gates,  or  means 
of  access  to  the  way,  at  any  point  of  his  frontage,  or  whether  it  is 
merely  a way  between  two  points,  a right  to  pass  over  the  road. 
...  In  each  case  it  is  a question  of  construction.  . . . Assum- 
ing . . . that  he  ” (the  defendant)  “ is  entitled  to  open  new 
means  of  access  to  this  roadway,  he  is  not  entitled  to  have  it  con- 
tinuously unfenced  along  the  whole  of  the  line  so  that  at  every 
inch  he  may  pass  on  to  it  at  any  times  he  pleases.” 

It  seems  to  me  that  two  points  must  be  considered — (1)  the 
interpretation  of  the  deed  itself  as  shewing  what  access  to  the 
land  over  which  the  right  of  way  is  granted  was  in  contemplation, 
(2)  what  in  the  way  of  fencing  would  be  an  unreasonable  inter- 
ference with  such  access. 

In  the  present  case,  it  seems  to  me  that,  there  being  no  ter- 
minus a quo  or  ad  quern,  and  nothing  to  indicate  any  limit  to  the 
right  of  access,  there  was  conveyed  by  this  deed  a right  of  access 
all  along  the  80  feet. 

This  does  not  imply  that  the  defendant  has  the  right  to  have 
this  whole  length,  every  inch  of  it,  unfenced ; but  only  that  he  may 
have  reasonable  access  from  his  property. 

On  the  facts  of  this  case — and  “the  question  whether  there 
has  been  an  interference  with  the  easement  is  a question  of  fact,” 
per  Swinfen-Eady,  L.J.,  [1914]  2 Ch.  at  p.  665 — the  defendant 
has  a house  built  within  18  inches  from  the  boundary-line,  running 
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south  from  a point  about  13  feet  from  Dufferin  avenue,  a distance 
of  about  40  feet,  the  remainder  a distance  of  some  8 feet,  being  a 
few  feet  (say  2)  farther  west.  I am  unable  to  see  how  placing  a 
fence  along  the  dividing  line  for  the  length  of  the  house  can  be 
considered  an  unreasonable  interference  with  the  defendant’s 
access  to  the  land  over  which  the  right  of  way  exists— any  more 
than  obliging  a person  to  go  around  a corner  of  a fence  in  order 
to  get  on  to  the  blue  land  was  such  an  interference  in  Pettey  v. 
Parsons , [1914]  2 Ch.  at  p.  669. 

The  defendant  would  be  amply  provided  for  in  the  way  of 
access  from  the  remainder  of  his  property  by  placing  gates  in  any 
fence  to  be  erected  on  the  boundary  not  opposite  to  the  defendant’s 
house. 

I do  not  think  that  the  defendant  has  or  had  any  legal  right 
to  have  the  boundary  kept  unfenced — and  consequently  I do  not 
think  that  being  deprived  of  the  collateral  advantage,  if  it  be  an 
advantage,  of  being  able  to  utilise  his  own  land  along  with  the 
land  of  the  plaintiff  by  driving  loads'  of  hay  and  the  like  along 
the  way,  is  a.  damage  in  law — it  is  damnum  absque  injuria. 

The  defendant,  however,  is  entitled,  if  he  wishes  it,  to  a gate 
in  the  fence  between  his  house  and  Dufferin  avenue,  and  the  judg- 
ment should  (if  desired)  be  amended  accordingly.  Moreover,  the 
fence  must  be  wholly  on  the  plaintiff’s  land  and  not  in  any  degree 
on  that  of  the  defendant. 

I would  in  other  respects  dismiss  the  appeal  with  costs. 

Latchford,  J. : — In  principle  this  case  is  so  nearly  analogous 
to  Pettey  v.  Parsons  that  the  law,  as  there  stated,  must,  I think, 
be  regarded  as  applicable. 

The  defendant  having  a right  only  to  a reasonable  use  of  the 
private  way,  the  plaintiff,  affording  him  that  use,  should  be  al- 
lowed to  place  a fence  and  a gate  or  gates  on  his  own  land. 

At  the  same  time  I do  not  wish  it  to  be  understood  that  I 
entirely  agree  in  the  specification  of  the  structures  set  forth  in  the 
judgment. 

In  whatever  erections  the  plaintiff  places  upon  his  land,  he 
must  afford  the  defendant  reasonable  access  to  the  way.  Such 
access  is  not  inconsistent  with  fences  and  gates  of  a certain  char- 
acter. Other  similar  erections  differently  constructed  or  placed 
might  substantially  interfere  with  the  defendant’s  reasonable  use  of 
the  way.  The  plaintiff  must  take  his  chances  and  so  use  his 
property  as  not  to  give  his  neighbour  a cause  of  action. 

I would  dismiss  the  appeal. 

Middleton,  J. : — The  question  involved  in  this  case  is  one  of 
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far-reaching  importance,  because  substantially  the  same  situation 
as  that  here  dealt  with  exists  with  reference  to  much  property  in 
every  city  and  town  in  the  Province.  The  houses  of  the  plaintiff 
and  defendant  respectively  are  erected  upon  lot  No.  7 south  on 
Duffer  in  avenue,  London.  No  evidence  was  given  shewing  the 
chain  of  title,  but  it  appears  that  the  entire  lot  was  originally 
owned  by  one  person.  The  lot  had  a frontage  of  some  62  feet  by 
a depth  which  is  not  shewn  but  is  about  150  feet.  The  defendant 
claims  title  through  a conveyance  of  the  westerly  28  feet  of  the  lot 
by  a depth  of  110  feet,  which  conveys,  in  addition  to  the  land 
described  by  metes  and  bounds,  “ a right  of  way,  ingress  and 
egress,  for  persons,  animals,  and  vehicles  in  common  with  the 
owner  or  owners  for  the  time  being  of  the  portion  of  the  land 
lying  to  the  east  of  the  right  of  way  hereinafter  described,  and 
their  tenants,  servants,  work-people,  and  others,  in,  over,  and  upon 
that  part  of  the  said  lot  which  may  be  described  ” — then  follows  a 
description  by  metes  and  bounds  of  a strip  of  land  7 feet  wide, 
lying  immediately  to  the  east  of  the  parcel  conveyed  to  the  de- 
fendant and  extending  from  Dufferin  avenue  southerly  75  feet. 
The  defendant’s  house  is  erected  about  10  or  12  feet  south  from 
Dufferin  avenue,  and  a foot  or  so  from  the  easterly  boundary  of 
his  lot.  The  plaintiff’s  house  is  erected  at  about  the  same  dis- 
tance from  Dufferin  avenue,  and  a foot  or  so  from  the  westerly 
boundary  of  the  way.  This  leaves  a strip  of  land  between  the  two 
houses  of  approximately  10  feet  in  width,  over  7 feet  of  which  the 
defendant  has  a right  of  way.  “ Southerly  75  feet  ” is  approxi- 
mately to  the  southerly  end  of  the  plaintiff’s  house,  so  that,  when 
the  plaintiff  drives  into  the  L-shaped  parcel  at  the  rear  of  his 
house,  he  has  access  through  a gate  at  the  end  of  the  strip;  the 
defendant’s  access  to  his  rear  premises  must  necessarily  be  from 
the  side  of  the  7 5 -foot  strip. 

There  is  no  doubt  that  the  defendant  committed  a series  of 
annoying  trespasses  upon  this  strip  in  using  it  in  a way  that  he 
had  clearly  no  right  to  do.  This  misconduct  is  not  the  subject- 
matter  of  the  appeal.  The  sole  question  involved  upon  the  appeal 
is  the  right  of  the  plaintiff  to  erect  a fence  along  the  westerly  side 
of  the  75-foot  strip  on  the  boundary  between  his  property  and 
that  of  the  defendant.  By  the  judgment  under  review  his  right 
is  declared  to  be  to  erect  and  maintain  a fence  along  and  upon 
the  boundary  not  exceeding  6 inches  in  width  or  thickness,  and  not 
exceeding  3%  feet  in  height,  extending  from  Dufferin  avenue  a 
distance  of  75  feet  southerly,  the  fence  being  one-half  upon  the 
land  of  each  of  the  parties,  a gate  to  be  placed  and  erected  where 
convenient  for  the  defendant,  such  gate  to  be  hinged  at  the  south 
end  and  to  swing  over  the  plaintiff’s  land. 
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The  contention  of  the  appellant  is  that  upon  the  granting  of 
the  right  of  way  the  plaintiff  and  those  through  whom  he  claims 
title  lost  the  right  to  place  any  fence  upon  the  boundary-line.  It 
is  contended  that,  if  the  plaintiff  desires  to  erect  a fence  at  all, 
he  must  erect  it  upon  his  own  property  to  the  east  of  the  way,  and 
so  to  all  outward  appearance  indicate  that  the  75-foot  strip  is  the 
property  of  the  defendant. 

At  common  law  any  landowner  has  the  unquestionable  right 
to  erect  a boundary-fence  upon  his  own  property.  In  Ontario 
there  has  been  for  many  years  a statute  known  as  the  Line  Fences 
Act,  now  R.S.O.  1914,  ch.  259,  which  gives  to  the  owner  the  right 
to  have  a boundary-fence  erected  which  would  be  one-half  upon  the 
land  of  each  of  the  parties,  unless  otherwise  directed  by  the  fence- 
viewers  on  account  of  the  formation  of  the  ground. 

In  construing  the  grant  of  a private  right  of  way,  regard  must 
be  had  to  the  surrounding  circumstances  and  the  presumed  inten- 
tion of  the  parties,  and  where  no  special  circumstances  are  shewn 
to  exist  I think  it  should  be  held  that  the  mere  grant  of  a right 
of  way  over  a strip  of  land  lying  to  the  extreme  edge  of  the  parcel 
owned  by  the  grantor  should  not  be  taken  to  be  an  abandonment 
of  his  right  to  erect  and  maintain  a boundary-fence. 

In  many  of  the  earlier  cases  the  distinction  between  the  right 
to  obtain  access  to  a highway  from  any  part  of  the  adjoining  land 
and  the  rights  in  respect  to  a private  right  of  way  was  not  fully 
apprehended. 

The  whole  subject  was  very  carefully  investigated  by  the  Court 
of  Appeal  in  England  in  the  case  of  Pettey  v.  Parsons , [1914]  2 
Ch.  653.  The  head-note  clearly  states  the  conclusion  arrived  at: 
“Where  a right  of  way  over  land  laid  out  as  a roadway  is  granted 
or  reserved  to  the  owner  of  adjoining  land  as  appurtenant  thereto 
and  to  every  part  thereof,  he  is  not  entitled  to  have  the  roadway 
left  unfenced  for  ever,  but  to  reasonable  access  to  the  roadway.” 
In  that  case  it  was  contended  that  the  erection  of  a gate  must  to 
some  extent  at  any  rate  obstruct  the  right  of  way.  The  Court 
was  of  opinion  that  this  was  not  material  unless  it  was  affirmatively 
proved  “ that  it  will  be  a substantial  obstruction  to  ” the  easement. 
A very  careful  consideration  of  this  case  convinces  me  that  the 
Judges  who  dealt  with  the  problem  there  presented  intended  to 
lay  down  a principle  of  wide  and  general  application,  and  were 
not  merely  dealing  with  a peculiar  set  of  facts.  The  Judges  em- 
phatically negatived  the  contention  of  the  defendant  that  the 
grant  to  him  of  the  right  of  way  “ involves  also  the  right  to  say 
to  the  plaintiff  f I can  go  upon  it  at  any  moment  from  every  inch 
of  my  land  which  adjoins  the  right  of  way,  and  therefore  you 
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cannot  pnt  up  any  fence  of  any  description  along  that  right  of  way 
without  my  permission/ ” accepting  the  alternative  view  that  all 
the  grant  really  involves  is  that  “ such  access  shall  be  given  as  will 
be  reasonable”  (p.  669). 

In  the  case  of  Cohen  v.  Boone  (1921),  50  O.Li.R.  368,  I had 
occasion  to  review  the  authorities  bearing  upon  a somewhat  similar 
situation,  and  I need  not  now  repeat  what  I there  said. 

I think  that  the  judgment  given  has  gone  too  far  in  attempting 
to  define  the  precise  nature  of  the  fence  to  be  erected.  I think 
that  this  is  a matter  which  should  be  left  to  the  fence-viewers,  and 
I would  strike  out  so  much  of  the  declaration  in  the  judgment  in 
review  as  does  more  than  declare  that  the  plaintiff  has  the  right, 
notwithstanding  the  existence  of  the  right  of  way,  to  erect  a fence 
upon  the  boundary-line  subject  to  the  provisions  of  the  Line  Fences 
Act,  and  to  the  action  of  the  fence-viewers  thereunder.  Subject 
to  this  variation,  I would  uphold  the  judgment  with  costs  to  the 
plaintiff  throughout. 

Logie,  J.,  agreed  in  the  result. 

Meredith,  C . J. C .P. : — The  plaintiff  had  a good  cause  of  action 
against  the  defendant  for  trespass  to  land : and,  in  such  an  action, 
damages,  and,  if  necessary,  an  injunction,  should  have  given  him 
ample  relief. 

The  defendant  has  a right  of  way  over  a strip  of  the  plaintiffs 
land,  adjoining  his,  7 feet  in  width.  In  excess  of  that  right,  he 
was  guilty  of  trespasses  upon  the  strip  of  land,  trespasses  of  an 
aggravating  and  inexcusable  character  ; and  which  were  strongly 
condemned  by  the  trial  Judge. 

But  the  plaintiff  sought  no  such  remedies:  he  sought  and  ob- 
tained a judgment  giving  him  the  right  to  erect  a fence  on  the 
line  between  his  land  and  the  defendant's  land,  one-half  on  the 
land  of  each. 

For  two  reasons  that  judgment  cannot,  in  my  opinion,  be  sup- 
ported. 

I know  of  no  power  to  make  it.  The  Line  Fences  Act  provides 
a remedy  in  a proper  case ; but  a remedy  of  a wholly  different  kind. 

And,  if  there  were,  such  a fence  would  materially  deprive  the 
defendant  of  his  right  under  the  grant  to  him  of  the  right  of  way. 

The  properties  are  such,  and  are  so  occupied,  that,  in  these 
days,  a line  fence  should  be  considered  out  of  the  question. 

The  way  is  not  one  leading  through  the  plaintiff’s  land  up  to 
that  of  the  defendant.  It  runs  along  the  plaintiff’s  land  and  ends 
at  land  belonging  to  the  plaintiff:  the  defendant’s  access  to  the 
way  is  altogether  sidewise  all  along  its  length. 
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Its  full  width  is  very  narrow — only  7 feet;  and  full  width  is 
the  more  needed  because  the  way  does  not  lead  into,  but  is  only 
at  the  side  of,  the  defendant’s  land. 

A fence  narrows  a way  more  than  merely  its  width.  Drivers 
must  not  drive  close  to  it:  for  practical  purposes  the  way  would 
be  narrowed  at  least  a foot. 

And,  having  regard  to  the  character  of  the  way,  and  the  pur- 
pose of  it,  and  the  use  to  which  it  was  intended  to  be  put,  the 
defendant  should  have  a right  of  access  to  it,  at  any  point,  from 
his  own  land.  That,  I can  have  no  doubt,  was  intended,  and 
granted,  when  the  right  of  way  was  acquired. 

The  plaintiff’s  expressed  willingness  to  make  the  way  one  of 
7 feet  by  encroaching  farther  on  his  own  land,  and  to  be  content 
with  a little  fence,  cannot  aid  his  case.  If  he  is  entitled  to  erect  any 
fence,  there  is  no  legal  limit  to  its  height ; and,  it  may  be  added, 
that,  if  he  is  so  desirous  of  a fence  between  him  and  the  defendant, 
there  may  be  nothing  to  prevent  an  erection  of  it  on  his  own  side 
of  the  way.  His  contention  that  a fence  is  needed  to  prevent 
future  doubt  as  to  the  true  line  has  no  weight:  stones  or  stakes, 
which  he  may  place  without  any  kind  of  interference  with  the 
right  of  way,  should  be  better  and  more  lasting. 

The  case  of  Pettey  v.  Parsons , [1914]  2 Oh.  653,  was  decided 
upon  its  own  facts,  which  were  entirely  different  from  those  of 
this  case.  There  the  defendants  removed  the  line  fence  because 
it  interfered  with  the  view  of  their  property,  not  with  their  access 
to  it,  and  that  was  said  to  be  wholly  unreasonable;  but,  whether 
reasonable  or  unreasonable,  I should  say  it  was  a right  never 
acquired.  What  was  acquired  was  a right  of  way,  not  of  yiew. 
Much  care  must  be  taken  before  following  any  case  decided  on  its 
facts;  besides  differences  disclosed  in  the  report,  there  may  be 
undisclosed  differences  not  apparent,  such,  for  a single  instance, 
as  that  the  prevalence  of  fenceless  residences  so  general  here  may 
be  unknown  at  Bournemouth,  in  England,  where  the  property  in 
question  in  the  case  Pettey  v.  Parsons  was. 

And  in  that  case  the  way  was  10  feet  in  width;  in  this  case  it 
is  7 only:  so  narrow  that  a load  of  hay  or  a large  moving  van 
could  not  be  taken  in  without  overlapping  on  one  side  or  both. 
The  defendant  has  the  right  to  overlap  on  his  side,  but  could  not 
if  a fence  were  erected  there.  And  admittedly  the  plaintiff  can 
put  any  fence  he  pleases  on  his  own  side,  which,  with  the  fence  on 
the  other  side,  would  reduce  the  width  of  the  lane,  for  practical 
purposes,  to  about  5 feet,  indeed  would  make  it  worse  for  a 
driver  than  if  it  were  only  5 feet  but  were  unfenced.  And  the 
place — the  whole  locality — is  one  in  which  there  are  not,  and  are 


App.  Div. 

1923. 

Lewis 

v. 

Wakeling. 

Meredith, 

O.J.C.P. 


656 


ONTARIO  LAW  REPORTS. 


[VOL. 


never  intended  to  be,  line  fences  of  such  properties,  except  at  the 
back  of  the  residences.  The  erection  of  fences  there  would,  in 
these  days,  be  generally  deemed  a reversion  to  “ barbaric  ” days 
and  ways.  It  would  be  strange  justice  which  permittted  a grantor 
WAgELiNG.  0f  a 7-foot  right  of  way  to  reduce  it  to  one  of  5 or  of  6 feet. 
Meredith,  The  plaintiff's  real  grievance,  and  desire  for  a fence,  is  that, 
C.J.O.P.  af  present,  it  is  not  apparent  that  he  owns  the  land  up  to  the 
defendant’s  line:  for  all  that  appears  it  might  be  the  defendant’s: 
that,  however,  he  can  easily  remedy  in  several  ways,  one  by  putting 
a strip  of  cement  across  the  front  of  the  land  with  his  name  and 
ownership  inscribed  on  it. 

I would  allow  the  appeal  and  set  aside  the  judgment  appealed 
against:  and,  doing  that  which  the  trial  Judge  should  have  done, 
would  direct  that  judgment  be  entered  for  the  plaintiff,  and  $10 
damages  for  the  trespasses  proved  at  the  trial,  without  costs.  The 
appellant  should  have  his  costs  of  the  appeal. 

Appeal  dismissed,  subject  to  a variation  of  the  judgment 
below  (Meredith,  C.J.C.P.,  dissenting) . 


[APPELLATE  DIVISION.] 

Rex  v.  Dominion  Bakery. 

Revenue-^Sales  Tax — Balter  Malting  and  Selling  Bread , Cakes,  and 
Pics — Express  Exemption  of  Bread — Whether  Cakes  and  Pies  also 
Exempt — “ Manufacturer ” — Special  War  Revenue  Act , 1915,  sec.  19 
BBB.(  12  & 13  Geo.  V.  eh.  47,  sec.  13.) 

A baker  who  made  and  sold  pies  and  cakes  as  well  as  bread  was  held 
to  be  a “manufacturer”  and  (Meredith,  C.J.C.P.,  dissenting)  liable 
for  the  sales  tax  imposed  by  sec.  19BBB.  (1)  of  the  Special  War 
Revenue  Act,  1915,  as  enacted  by  (1921)  11  & 12  Geo.  V.  ch.  50,  sec. 
1,  and  amended  by  (1922)  12  & 13  Geo.  V.  ch.  47,  sec.  13,  in  respect 
of  his  pies  and  cakes — “ bread  ” only  being  excepted  by  the  statute. 
Per  Meredith,  C.J.C.P.: — The  provision  contained  in;  the  amended  sec- 
tion that  “the  purchaser  shall  be  furnished  with  a written  invoice  of 
any  sale,  which  invoice  shall  state  separately  the  amount  of  such 
tax,”  shews  that  the  tax  is  not  to  be  applied  to  small  sales  over  the 
counter  or  from  waggons.  And  qucere , whether  what  was  called 
“cake”  in  the  evidence  was  not  really  a kind  of  bread. 

An  appeal  by  the  defendant  from  the  judgment  of  Livingstone, 
CojC.J.  of  Welland,  in  favour  of  the  Crown  (Dominion)  in  an 
action  in  the  Fourth  Division  Court  of  the  County  of  Welland  for 
arrears  of  sales  taxes. 

October  4.  The  appeal  was  heard  by  Meredith,  Cf.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 
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G.  N.  Shaver , for  the  appellant,  contended  that  he  was  not 
liable  for  sales  tax.  By  see.  19BBB.,  subsec.  1,  of  the  Special 
War  Revenue  Act,  1915,  as  enacted  by  (1921)  11  & 12  Geo.  V.  ch. 
50,  sec.  1,  and  as  re-enacted  by  (1922)  12  & 13  Geo.  Y.  ch.  47, 
see.  13,  makers  of  bread  are  exempted  from  that  tax.  He  argued 
that,  as  a maker  of  bread,  the  appellant  was  also  a maker  of  pies 
and  cakes,  and  could  not  be  called  a “ manufacturer  ” or  “ pro- 
ducer,” for  such  could  not  be  held  to  be  the  intention  of  the  Act. 
Counsel  referred  to  the  head-note  in  Bex  v.  Karson  (1922),  21 
Can.  Ex.  C.R.  257,  at  p.  258:  “ The  literal  construction  of  the 
word  ” (manufacturer)  “ is  also  supported  where  it  is  not  shewn 
that  the  framers  of  the  Act  had  any  intention  of  departing  from 
the  meaning  of  the  term  in  question  as  generally  accepted.”  Here, 
such  intention  is  undoubtedly  shewn:  Rex  v.  Pedric  and  Paien 
(1921),  21  Can.  Ex.  C.R.  14. 

F.  W.  Griffiths , for  the  Crown,  respondent,  contended  that  the 
sales  in  question  in  this  case  were  made  after  the  Act  of  1922  had 
come  into  force;  that  makers  of  pies  and  cakes  in  large  quantities 
were  undoubtedly  “ producers  ” within  the  meaning  of  that  Act ; 
and  that  the  exemption  of  bread  could  not  be  held  to  apply  to  pies 
or  cakes.  Bex  v.  Karson  and  Bex  v.  Pedric  and  Paien , were  dis- 
tinguishable on  the  facts. 

Shaver,  in  reply. 

November  2.  Riddell,  J. : — This  is  an  appeal  from  the  judg- 
ment of  Judge  Livingstone  in  the  Fourth  Division  Court  of  the 
County  of  Welland,  in  favour  of  the  plaintiff. 

The  facts  appearing  in  the  evidence  are  not  complicated  or  dis- 
puted. David  Turnbull  carries  on  business  in  Niagara  Falls, 
under  the  name  of  the  Dominion  Bakery,  under  a license  properly 
issued:  he  makes  bread,  cakes  and  pies,  and  sells  them  over  his 
counter  and  from  waggons  by  retail;  of  cakes  he  bakes  some  400 
dozen  per  week,  which  he  sells  at  about  20  cents  per  dozen ; and  of 
pies  about  12  per  day,  a pie  being  worth  a dozen  cakes — say  $93  per 
week — these  are  baked  for  immediate  sale.  In  his  business  he  is 
himself  the  maste'r-baker  and  has  at  least  one  assistant  in  baking' 
and  a girl  in  the  shop — he  has  “ the  ordinary  plant  and  equipment 
of  a small  bakeshop;”  he  does  not  sell  to  other  retailers,  but  dis- 
poses of  his  product  to  the  public  by  his  own  servants. 

Under  these  facts,  his  Honour  held  the  defendant  liable  to  pay 
sales  tax  under  the  Dominion  legislation;  and  the  defendant  now 
appeals. 

There  is  no  question  as  to  the  bread  made  and  sold  by  the 
defendant : that  is  admittedly  exempt,  and  the  dispute  is  as  to  the 
calces  and  pies. 
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The  action  being  brought  for  tax  upon  sales  after  the  24th 
May,  1922,  the  statute  to  be  looked  to  is  (1922)  12  & 13  Geo.  Y. 
ch.  47,  sec.  13  (Dom.),  enacting  a new  sec.  19BBB.(1)  of  the 
Special  War  Revenue  Act,  1915;  that  section  (13)  having  been 
brought  into  force  on  the  24th  May,  1922,  by  sec.  18  of  the  Act.  ' 
The  language  is  as  follows : “ In  respect  of  sales  by  manufac- 
turers or  producers,  to  retailers  or  consumers,  the  excise  tax  pay- 
able shall  be  four  and  one-half  per  cent.  . . . Provided 

. . . that  the  taxes  . . . shall  not  apply  to  sales  of  bread 


Admittedly  the  exceptions  do  not  extend  to  cakes  and  pies; 
admittedly  the  sales  were  made  to  consumers ; and  the  sole  question 
is,  whether  or  not  the  defendant  is  a manufacturer  or  producer 
quoad  these  cakes  and  pies  within  the  meaning  of  the  Act.  Seeing 
that  bread  is  expressly  excepted,  it  would  seem  that  Parliament 
thought  that,  were  it  not  excepted,  it  would  pay  an  excise  tax; 
consequently  articles  produced  in  the  same  way  as  bread  but  not 
bread  would  seem  to  be  within  the  Act. 

The  history  of  the  legislation  does  not  lead  to  a contrary  con- 
clusion. The  first  Act  by  which  the  sale  of  such  goods  as  are  in 
question  here  might  be  subject  to  an  excise  tax  is  (1920)  11  & 12 
Geo.  Y.  ch.  71,  sec.  2 (19BBB.),  by  which  “ in  respect  of  sales 
by  manufacturers  to  . . . consumers,  the  tax  payable  ” was 

two  per  cent.,  to  be  paid  by  the  purchaser  at  the  time  of  purchase — 
there  are  many  exemptions,  but  bread  is  not  mentioned  as  one  of 
them. 

In  1921,  by  the  Act  11  & 12  Geo.  Y.  ch.  50,  sec.  1,  these  pro- 
visions were  repealed,  and  it  was  enacted  that  “ on  sales  and  deliv- 
eries by  Canadian  manufacturers  or  producers,  and  wholesalers  or 
jobbers,”  an  excise  tax  of  one  and  one-half  per  cent,  shall  be  levied 
(three  per  cent,  if  bought  for  resale),  the  purchaser  to  pay  the 
tax  at  the  time  of  sale.  Now  for  the  first  time  bread  is  declared 
exempt. 

The  Act  of  1922,  12  & 13  Geo.  Y.  ch.  47,  sec.  13,  made  a 
.change,  imposing  a tax  of  two  and  one-quarter  per  cent,  on  “ sales 
and  deliveries  by  Canadian  manufacturers  or  producers,  and  whole- 
salers or  jobbers,”  but  “ in  respect  of  sales  by  manufacturers  or 
producers,  to  retailers  or  consumers,  the  excise  tax  payable  shall 
be  four  and  one-half  per  cent.”— the  purchaser  is  relieved  from 
paying  the  tax,  and  bread  is  expressly  excepted. 

I can  find  nothing  in  this  legislation  indicating  that  the  lan- 
guage of  the  present  Act  is  to  be  taken  in  any  extraordinary  sense ; 
we  must  apply  common  sense  and  common  knowledge  to  the  inter- 
pretation of  it. 

We  are  not  helped  by  decisions  on  other  legislation  such  as 
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those  in  Georgia  and  Louisiana  cited  to  ns  from  “ Words  and 
Phrases,”  and  I do  not  think  that  the  decisions  in  the  Exchequer 
Court  assist  the  appellant. 

In  Rex  v.  Pedric  and  Paten , 21  Can.  Ex.  C.R.  14,  the  ratio 
decidendi  seems  to  be  that  the  word  “ manufacturer  ” is  to  be 
interpreted  on  the  “ejusdem  generis “noscitwr  a sociis  ” principle 
and  to  mean  something  like  wholesaler  or  jobber;  but  Parliament 
itself  has  made  a distinction  by  dropping  from  the  higher  tax 
“ wholesalers  or  jobbers;”  and  it  seems  to  me  that,  if  any  conclu- 
sion is  to  be  drawn  from  the  collocation  of  words,  it  is  that  the 
“ manufacturers  or  producers,”  who  are  to  be  charged  the  higher 
rate  when  selling  to  customers,  are  not  in  the  same  class  with  the 
“ wholesalers  and  jobbers.”  I find  nothing  in  the  language  to 
prevent  us  applying  the  ordinary  test  to  its  interpretation  here : 
and,  in  my  view,  any  one  who  makes  $93  worth  of  vendible  goods 
in  a week,  about  $5,000  in  a year,  may  well  be  a manufacturer. 
As  the  action  is  for  $110,  being  the  amount  of  the  taxes  calculated 
at  four  and  one-half  per  cent,  on  the  amount  of  sales  from  May 
to  September,  the  sales  per  annum  would  be  between  $5,000  and 
$6,000.  Adopting  the  language  of  Mr.  Justice  Audette  in  Rex  v. 
K arson , 21  Can.  Ex.  C.R.  257,  at  p.  262,  “ I have  no  hesitancy  in 
reaching  the  conclusion  that  the  defendant  is  a f manufacturer  9 
selling  to  consumers,  and  that  he  is  liable  to  pay  the  tax.  He  has 
a factory,  he  manufactures  cakes  and  pies,  and  he  sells  them  to 
customers,  thus  necessarily  coming  within  the  ambit  of  the  sec- 
tion.” 

There  is,  however,  more  in  the  present  case — the  defendant, 
indeed,  makes  cakes  and  pies,  hut  rather  as  an  adjunct  to  the 
greater  business  of  making  bread.  That  he  is  a manufacturer  or 
producer  cannot  fairly  be  denied  — he  is  a manufacturer  or 
producer  of  different  articles,  bread  and  the  minor  articles;  Par- 
liament has  seen  fit  to  exempt  the  greater  product  (no  doubt 
because  it  is  a necessary  of  life)  but  not  the  lesser. 

The  case  may  be  compared  to  an  agricultural  implement  factory 
turning  out  reapers  and  mowers  and  as  a small  “ side-line  ” wheel- 
barrows. If  Parliament  should  for  public  reasons  exempt  reapers 
and  mowers,  could  it  be  argued  that  it  was  intended  to  exempt  the 
wheel-harrows  also  ? 

I would  dismiss  the  appeal  with  costs. 

Latchford,  J. : — The  simple  question  for  determination  on 
this  appeal  is,  whether  the  defendant  is  a manufacturer  within 
the  meaning  of  the  term  “ manufacturers  ” in  the  Special  War 
Revenue  Act,  as  amended  in  1921  and  1922. 

He  is  a baker  and  makes  and  sells  cakes  and  pies  as  well  as 
bread. 
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Apart  from  the  many  other  considerations  that  might  be  stated, 
that  he  is  a manufacturer  within  the  meaning  of  the  term  employed 
in  the  statute  is  manifest  from  the  fact  that  bakers’  chief  product 
— bread — is  expressly  excluded  from  the  incidence  of  the  tax. 

The  appeal  should  therefore  be  dismissed. 

Middleton,  J. : — I agree  with  my  brother  Riddell  and  cannot 
add  to  what  he  has  said. 

I can  find  nothing  in  the  Act  to  indicate  that  small  sales  are 
not  to  be  taxed.  Retail  sales  of  bread  are  generally  in  small  quan- 
tify, and  that  may  be  one  of  the  reasons  for  the  exemption. 
'Speculation  is  idle — the  statute  as  it  stands  must  be  given  its  full 
effect. 

Logie,  J.,  also  agreed  with  Riddell,  J. 

Meredith,  C.J.C.P. : — The  defendant  made  and  sold  products  of 
his  bake-shop,  food  which,  at  the  trial,  was  called  “ pies  and  cake 
it  was  sold  in  essentionally  a retail  manner,  the  greater  quantity 
peddled  from  the  defendant’s  bread  waggons,  and  a much  less 
quantity  sold  “ over  the  counter  ” of  the  bake-shop. 

And  the  single  question  raised,  at  the  trial  in  a Division  Court 
and  here,  was:  whether  the  defendant  can  be  taxed,  upon  such 
sales,  under  the  provisions  of  an  Act  of  Parliament  intituled  “An 
Act  to  Amend  the  Special  War  Revenue  Act,  1915  ” — 12  & 13 
Geo.  Y.  ch.  47. 

And  the  answer  to  that  question  depends  upon  the  meaning  of 
the  words  “ manufactured  or  produced  ” contained  in  sec.  13  of 
that  enactment. 

It  is  difficult  for  me  to  understand  why  the  shorter,  plainer,  and 
more  comprehensive  word  “ made  ” was  not  used,  unless  the  pur- 
pose was  to  make  the  tax  less  comprehensive.  One  who  makes  and 
sells  in  a very  small  way,  or  in  one  or  a few  instances,  should  never 
be  called  a manufacturer,  though  he  should  be  a maker  and  seller 
in  even  a single  instance.  The  words  “ manuf  acture  or  produce  ” 
must  mean  “ make  or  produce  to  sell.” 

De  mimimis  non  curat  lex  is  a rule  of  law  or  convenience  if 
not  of  necessity.  A de  mimimis  rule  must  of  necessity  apply  to 
such  taxation  as  that  in  question.  The  only  question  is  where  the 
line  is  to  be  drawn. 

And  that  seems  to  me  to  be  pretty  well  indicated,  at  all  events 
sufficiently  indicated  for  the  purpose  of  the  case,  in  the  provisions 
of  the  section  in  question,  in  these  words : “ The  purchaser  shall 
be  furnished  with  a written  invoice  of  any  sale,  which  invoice  shall 
state  separately  the  amount  of  such  tax.” 

So  this  legislation,  manifestly,  could  never  have  been  intended 
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to  apply,  and  cannot  be  applied,  to  a sale  of  a bnn  or  a pie,  over 
the  counter  or  from  the  peddling  waggons. 

Nothing  is  gained  by  saying  that  the  defendant  is  a manufac- 
turer: that  is  only  obscuring  the  real  question  upon  which  this 
case  depends.  Assume  that  he  is — as  I think  is  plain  enough, 
though  no  one  would  say  seriously  that  his  bakery  is  a pie-factory — 
then  deal  with  the  real  question. 

The  tax  is  not  on  the  making  or  producing;  it  is  on  the  sale 
only;  and  it  is  obvious  that  the  Act  contemplates  payment  of  it 
by  the  buyer  really ; as  would  be  the  case  anyway. 

Therefore  the  Act  imperatively  requires  that  'an  invoice, 
shewing  the  tax,  be  given  to  the  purchaser  with  every  taxable  sale. 

The  result  is,  that,  if  these  petty  sales  are  taxable,  the  manu- 
facturers must  cease  selling  or  else  make  themselves  guilty  of  a 
breach  of  the  law,  with  all  its  consequences,  with  each  pie  or  cake 
sold. 

It  would  be  absurd  to  hold  that  the  Act  has  a meaning  that 
would  have  such  an  effect.  It  seems  manifest  to  me,  from  the 
provisions  as  to  the  invoice,  that  it  applies  only  to  sales  of  which  it 
is  practically  possible  to  give  the  required  invoice. 

It  seems  to  me  to  be  very  plain  that  the  sales  in  question  do 
not  come  within  this  taxing  enactment;  and  therefore  this  appeal 
should  be  allowed,  and  the  action,  in  the  Division  Court,  should 
be  dismissed. 

There  is  another  question  to  which  attention  should  be 
directed:  some  of  the  products  of  the  bakery,  in  respect  of  which 
a tax  was  claimed,  were  called  “cake,”  but  there  is  nothing  in 
the  evidence  to  indicate  what  was  meant  by  the  somewhat  loose 
use  of  that  word,  though  there  is  an  indication,  here  and  there, 
that  they  were  “ buns  55  or  “ rolls/5  or  something  of  that  kind, 
usually  baked,  and  often  sold,  in  dozens  or  half-dozens. 

Under  the  enactment  in  question,  “ bread  55  is  excluded  from 
its  provisions,  together  with  such  foodstuffs  as  “flour,  including 
self-raising  flour,  oatmeal,  rolled  oats,  and  corn-meal,  rolled  wheat, 
buckwheat  meal  and  pea  meal.55 

“ Bread  55  must  include  bread  of  all  kinds — leavened  or  un- 
leavened, sweetened  or  unsweetened,  flavoured  or  unflavoured, 
currant  bread  and  raisin  bread — though  sometimes  called  cake — 
corn-bread — though  sometimes  called  corn-cake — bread  or  break- 
fast rolls,  in  short  bread  in  all  its  various  and  varying  forms. 

I should  gather  from  the  evidence  that  it  is  more  than  prob- 
able that  the  “ cake  55  in  question  were  really  “ bread/5  which  is 
excluded  from  the  taxing  provisions  of  the  enactment  in  ques- 
tion. 

Appeal  dismissed  (Meredith,  C.J.C.P.,  dissenting). 
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[APPELLATE  DIVISION.] 


Buchanan  y.  Lashbrook. 


Master  and  Servant — Injury  to  Servant  in  Hotel — Unguarded  Hole  in 
Floor  of  Room — Independent  Contractor — Servant's  Knowledge  of 
Banger — Failure  to  Prove  Breach  of  Duty  Owed  by  Master. 

The  plaintiff,  who  was  employed  by  the  defendant  as  forewoman  of  the 
housemaids  in  the  defendant’s  hotel,  was  injured  in  the  hotel  by 
stepping  into  a hole  made  in  the  floor  of  one  of  the  rooms  and  left 
unguarded  by  the  workmen  of  an  independent  contractor  who  was 
making  alterations  in  the  building.  The  plaintiff  knew  of  the  exist- 
ence of  the  hole,  but  stepped  into  it  inadvertently  in  the  course  of 
.her  usual  work:  — 

Held,  that  there  was  no  breach  of  duty  on  the  part  of  the  defendant, 
and  the  plaintiff  could  not  recover  against  him  damages  for  her 
injury. 


Appeal  by  the  defendant  from  the'  judgment  of  Mulock, 
C.J.Ex.,  of  the  29th  May,  1923,  in  favour  of  the  plaintiff  for  the 
recovery  of  $1,200  damages  for  injury  sustained  by  her  in  the 
defendant’s  hotel  in  London,  Ontario.  The  plaintiff,  who  was 
housekeeper  in  the  hotel,  fell  into  a hole  in  the  floor  of  one  of  the 
rooms,  and  alleged  negligence  on  the  part  of  the  defendant  or  his 
servants  in  leaving  the  hole  unguarded. 

October  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

T.  F.  Battle  and  J.  C.  M.  German , for  the  appellant,  con- 
tended that  the  plaintiff  should  have  used  a light  when  she  went 
into  a room  in  which  she  knew  that  the  contractors  had  left  the  work 
in  an  unfinished  condition.  She  had  been  told  by  her  master  to 
see  that  the  servants  directly  under  her  supervision  were  careful 
not  to  fall  into  any  of  the  holes  made  by  the  contractor.  On  the 
question  of  tthe  negligence  of  an  independent  contractor,  counsel 
referred  to  Kimber  v.  Gas  Light  and  Coke  Co.,  [1918]  1 K.B. 
439;  Brannigen  v.  Harrington  (1921),  37  Time®  L.R.  349;  New- 
ton v.  City  of  Brantford  (1910),  1 O.W.N.  965;  Indermaur  v. 
Dames  (1866-7),  L.R.  1 C.P.  274,  L.R,  2 C.P.  311 — distinguish- 
ing them  on  the  facts.  They  argued  that  the  master  was  not  bound 
personally  to  close  or  cover  the  holes — that  was  rather  the  duty  of 
the  servant:  General  Steam  Navigation  Co.  v.  British  and  Col- 
onial Steam  Navigation  Co.  (1869),  L.R.  3 Ex.  238,  at  p.  244 
et  seq. 

W.D.M.  Shorey,  for  the  plaintiff,  respondent.  The  master  told 
the  servant  that  she  must  not  interfere  in  any  way  with  the 
workmen,  and  the  master  was  bound  to  take  reasonable  care: 
Indermaur  v.  Dames,  supra.  References  to  the  evidence. 

Battle,  in  reply. 
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November  2.  Meredith,  C.J.C.P. : — It  is  said,  on  the  one  side, 
that  it  shonld  be  a monstrons  state  of  the  law  if  the  plaintiff  were 
permitted  to  retain  the  judgment  she  has  obtained  -in  this  action : 
and,  on  the  other  hand,  that  the  law  shonld  be  in  a lamentable 
state  if  the  plaintiff  could  not  recover  compensation  for  the  in- 
juries she  has  sustained. 

Each  of  these  contentions  is,  in  my  judgment,  right,  subject 
to  this,  that,  as  to  the  latter,  the  plaintiff  was  not  “ the  author  of 
her  own  injury,”  or  guilty  of  “ contributory  negligence.” 

If  she  were  not,  the  law  gives  her  a right  to  reasonable  com- 
pensation, under  all  the  circumstances,  for  her  injuries. 

But  having  a right  of  action  against  “A”  does  not  warrant 
bringing  it  against  “ B.” 

The  law  applicable  to  this  case  is  not  in  either  a monstrous  or 
a lamentable  state : on  the  contrary,  as  it  generally  is,  it  is  logical 
and  just. 

The  defendant  keeps  one  of  the  larger  hotels  in  London, 
Ontario ; and  the  plaintiff  was  employed  by  him  as  a “ house- 
keeper,” in  the  management  of  that  hotel. 

Her  position  was  that  of  forewoman  of  the  housemaids  in 
service  there:  and  one  of  her  fixed  duties  was,  before  night  each 
day,  to  inspect  the  rooms  which  were  to  be,  or  might  be,  occupied 
by  lodgers,  commonly  called  guests,  in  the  hotel. 

The  main  purpose  of  that  oversight  was,  obviously,  safety, 
cleanliness,  and  comfort  for  the  guests  and  occupants  of  the  hotel. 

Immediately  before  sustaining  the  injuries  for  which  she  has 
been  awarded  damages  in  this  action,  she  had  performed  that 
duty,  and  had  then  gone  to  a small  room  which  may  be  described 
as  her  headquarters,  where  she  usually  was  when  not  engaged 
elsewhere  about  the  hotel. 

It  was  dark,  yet,  without  turning  on  the  electric  light,  or 
having  any  other  light,  she  went  across  this  small  room  to  put  a 
pitcher,  which  she  was  carrying,  on  a shelf  there : in  doing  so 
she  stepped  into  a hole  in  the  floor  and  sustained  bodily  injury. 

„ The  hotel  was  at  the  time,  and  had  been  for  some  time  before, 
undergoing  extensive  renovation  and  improvement. 

This  work  was  being  done  by  a competent  independent  con- 
tractor, under  a contract  with  the  defendant. 

In  the  performance  of  that  contract  it  was  necessary  that  some 
openings  in  the  floors  of  the  hotel  should  be  made  in  connection 
with  the  lighting  of  the  hotel  by  electricity. 

The  contractor’s  workmen  had  properly  made  one  of  such 
openings  in  the  floor  of  the  room  in  which  the  plaintiff  sustained 
her  injuries. 
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These  holes  were  generally  covered  at  night,  by  the  contractor’s 
workmen,  loosely,  with  the  pieces  of  boards  taken  out  in  making 
them.  Any  one,  even  a child,  could  so  cover  the  hole. 

But  that  was  not  done  to  the  hole  into  which  the  plaintiff 
stepped,  in  the  afternoon  of  the  day  on  which  she  was  injured. 

If  the  plaintiff  were  not  the  author  of  her  own  injury,  or  guilty 
of  contributory  negligence,  she  should  in  law  be  entitled  to  com- 
pensation from  those  who  are  blamable  for  the  open  hole,  if 
leaving  it  open  were  an  act  of  actionable  negligence  towards  her. 

But  on  what  possible  ground  can  it  be  said  that  the  defendant 
is  so  answerable  to  her:  of  what  actionable  negligence  can  it  be 
said  that  he  was  guilty? 

Rather,  I should  say,  that,  if  the  accident  had  happened  to 
him,  she  should  be  answerable  to  him  fox  it. 

Whose  duty  was  it  to  see  that  these  rooms  were  in  order  ? Not 
that  of  the  landlord:  he  had  other  things  to  do:  not  that  of  the 
booking  clerk;  not  that  of  the  cook  or  hostler.  Whom  else  could 
it  be  but  that  of  the  housemaids,  of  whom  the  plaintiff  was  chief, 
and  in  whose  own  room  the  hole  was,  to  her  knowledge  more  than 
that  of  the  others  ? What  was  she  paid  for  ? 

Was  it  the  master’s  or  the  maid’s  duty  to  sweep  up  and  put 
in  order  such  rooms,  which  the  contractor’s  workmen,  in  the 
ordinary  and  proper  course  of  this  work,  had  disordered  and  left 
untidy  and  unclean? 

The  master  had  provided  the  servant  with  proper  places  for 
and  proper  means  of  performing  her  duties : necessary,  proper, 
and  ordinary  work  was  being  done  for  him;  he  had  contracted 
with  a competent  and  proper  person  to  do  the  work:  on  what 
ground  can  he  be  held  liable  for  the  negligence  of  the  contractor’s 
workmen  in  leaving  the  loose  covering  off  this  one  hole,  on  this 
one  occasion,  when  there  was  little  danger  of  any  one  being  hurt 
by  it? 

If  liable  to  any  one,  it  could  only  be  through  the  negligence 
of  some  of  his  servants ; and  that  negligence  should  chiefly  be  that 
of  the  plaintiff. 

The  plaintiff  had,  or  should  have  had,  more  knowledge  of  any 
danger  there  was  than  any  one  else  concerned  in  the  management  of 
the  hotel,  it  more  nearly  concerned  her  personally  as  well  as  in  her 
capacity  of  chief  of  the  housemaids ; she  knew  or  should  have  known 
more  about  the  existence  of  the  hole,  and  as  much  of  the  possibility 
of  it  being  uncovered ; and  was  more  answerable  than  any  of  them 
for  any  injury  that  might  arise  by  reason  of  it. 

It  is  regrettable  that  the  plaintiff  sued  “ A ” instead  of  “ B.” 
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But  that  is  not  cause  for  any  lamentation  over  the  state  of  the 
law,  which  is  logical  and  just. 

I would  allow  the  appeal  and  dismiss  the  action. 

Riddell,  J. : — The  defendant  is  the  proprietor  of  the  Belvi- 
dere  hotel  in  London;  the  plaintiff  was  in  his  employment.  The 
defendant  found  it  necessary  to  have  certain  alterations  made 
in  his  hotel,  including  installation  of  electric  wires,  etc.,  in  certain 
parts.  This  involved  making  holes  in  the  floor.  The  plaintiff 
stepped  into  one  of  these,  which  had  been  left  uncovered,  and  sus- 
tained somewhat  severe  injury.  At  the  trial  judgment  was  given 
in  her  favour  by  the  present  Chief  Justice  of  Ontario  for  $1,200. 
The  defendant  now  appeals. 

The  position  of  the  plaintiff  and  her  duties  are  clear  from  her 
own  evidence.  Her  duties  consisted  in  supervising  the  four 
domestics  and  in  looking  after  the  linen,  etc.  She  was  required  by 
the  defendant  to  go  through  the  rooms  and  see  that  they  were 
prepared  for  guests  for  the  night ; and,  moreover,  during  the  alter- 
ations going  on,  to  keep  the  pitchers  on  the  shelves  of  a little 
anteroom.  She  was,  then,  not  a manager  put  in  the  place  of  the 
defendant  and  entrusted  by  him  with  general  charge  of  the  hotel 
and  business  ; she  was  an  ordinary  servant  to  whom  the  ordinary 
rules  of  master  and  servant  apply.  She  was,  moreover,  engaged 
in  her  duty  of  placing  a pitcher  on  one  of  the  shelves  when  the 
accident  took  place. 

No  actual  personal  negligence  can  be  charged  against  the 
defendant,  and  the  case  simply  reduces  down  to  the  duty  of  master 
toward  his  domestic  servant  in  respect  of  the  premises  in  which 
the  servant  is  called  upon  to  perform  the  services  for  which  she 
was  employed — admittedly  the  statute  R.S.O.  1914,  ch.  146,  the 
Workmen’s  Compensation  for  Injuries  Act,  does  not  apply. 

The  rule  of  the  common  law  is  that  the  servant  takes  the 
risks  of  the  employment,  and  the  master,  while  liable  for  his  own 
negligence,  is  not  liable  for  the  negligence  of  a fellow-servant 
or  a stranger;  but,  on  the  other  hand,  the  master  is  under  the 
duty  of  seeing  that  the  condition  of  the  property  in  or  upon  which 
the  servant  is  to  work  is  reasonably  safe  for  the  purpose  for  which 
it  was  used.  “ The  master  does  not  warrant  the  safety  of  the 
servant’s  employment;  he  undertakes  only  that  he  will  take  all 
reasonable  precautions  to  protect  him  against  accident:”  Hals- 
bury’s  Laws  of  England,  vol.  20,  para.  234. 

All  general  rules  must  be  read  and  applied  in  view  of  the  par- 
ticular circumstances  of  each  case. 

While  it  would  be  unduly  to  extend  the  risk  of  employment 
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assumed  by  a domestic  servant  to  say  that  in  a wholly  completed 
hotel,  running  in  the  usual  way,  she  should  be  held  to  assume 
the  risk  of  there  being  holes  left  in  the  floor — it  is  quite  different 
in  such  a case  as  the  present. 

The  defendant  at  Christmas  time  told  the  plaintiff  that  he 
must  reduce  her  wages  on  account  of  the  upset  condition  of  the 
house  preventing  business  being  done — and  the  wages  were 
reduced  during  the  time  the  alterations  were  going  on  (appar- 
ently wages  were  reduced  all  round  for  this  period).  She  knew 
quite  well  that  the  condition  of  the  premises  was  dangerous.  She 
complained  on  behalf  of  others  of  this,  informing  the  defendant 
that  one  of  the  maids  had  fallen,  and  he  said  that  she  must  tell 
the  maids  to  be  careful — he  could  not  interfere  with  the  workmen. 

Surely  in  that  state  of  affairs  it  was  one,  and  known  to  the 
plaintiff  to  be  one,  of  the  risks  of  her  ‘employment  at  the  time, 
that  there  might  be  holes  made  by  the  workmen  which  were  dan- 
gerous. I think  she  undertook  this  risk  and  cannot  recover. 

Moreover,  I can  see  no  want  of  reasonable  care  on  the  part 
of  the»  defendant. 

I would  allow  the  appeal  and  dismiss  the  action. 

Latchfoed,  J. : — The  duty  which  the  defendant  as  employer 
owed  to  the  plaintiff  as  employee  was  to  take  reasonable  care  to 
maintain  in  such  proper  condition  his  hotel  premises  on  which  the 
plaintiff  worked  as  not  to  expose  her  to  unnecessary  risk.  If  he 
fulfilled  this  duty  the  plaintiff  had  no  right  of  action  against  him. 
She  also  fails  if  she  did  not  exercise  reasonable  care  to  avoid  being 
injured. 

He  employed  a contractor  whom  he  believed  to  be  careful  as 
well  as  competent.  It  was  necessary  that  openings  should  be  cut 
by  the  contractor  in  the  floors  of  several  rooms.  The  plaintiff 
knew  of  these  openings,  but  says  that  she  did  not  know  they  were 
as  large  as  they  actually  were.  Her  duties  took  her  during  day- 
light into  the  anteroom  in  which  she  was  injured.  In  certain 
rooms  boards  were  placed  across  the  joists  over  the  holes  made  in 
the  floors,  and  the  holes  were  to  some  slight  extent  covered. 
However,  to  the  knowledge  of  the  plaintiff,  they  were  always  dan- 
gerous. 'She  knew  that  part  of  the  anteroom  floor  had  been  taken 
up  and  that  the  boards  so  removed  were  not  often  replaced.  Her 
own  evidence  on  the  point  seems  to  me  to  preclude  her  from 
recovering  damages.  When  it  was  stated  to  her  by  her  counsel 
that  the  defendant  said  the  contractor’s  men  put  back  the  boards 
at  night,  she  answered : — 

“No,  the  boards  never  were  put  back  at  night,  I dolflt  think: 
some  may  have  been  sometimes— once  in  a while. 
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“ Q.  Did  you  complain  to  Mr.  Lashbrook  about  the  dangerous 
condition  of  the  premises?  A.  Yes.  I had  complained  several 
times,  telling  him  one  of  my  maids  had  fallen  down  and  scraped 
her  ankle.  He  said  I must  tell  them  to  be  careful;  he  could  not 
interfere  with  the  workmen. 

“ Q.  Where  did  this  girl  fall?  A.  In  the  little  anteroom.” 

With  full  knowledge  of  the  danger,  she  disregarded  it,  and 
thus  failed  to  exercise  reasonable  care. 

I therefore  think  the  appeal  succeeds. 

Middleton,  J. : — It  is  not  necessary  for  me  to  recapitulate 
the  facts. 

In  the  view  that  I take  of  this  case,  the  liability  of  the  defend- 
ant does  not  depend  upon  the  obligation  of  the  employer  toward 
the  employed,  nor  is  it  necessary  to  consider  the  bearing  of  the 
law  with  reference  to  independent  contractors  upon  this  relation- 
ship. In  two  cases  in  our  own  Courts  these  questions  have  been 
discussed.  I refer  to  Junor  v.  International  Hotel  Co.  (1914), 
32  O.L.R.  399,  and  Goodwin  v.  Taylor  (1918),  43  O.L.R.  141. 
These  shew  that,  while  it  is  the  duty  of  the  master  to  take  reason- 
able care  to  provide  proper  premises  and  appliances  for  his  servants, 
and  to  maintain  them  in  a proper  condition,  and  to  select  proper  and 
competent  persons  to  superintend  when  he  does  not  personally 
superintend  and  direct  the  work,  I think  they  also  go  a long  way 
towards  shewing  that  where  the  master  has,  as  here,  provided 
proper  premises  he  has  discharged  his  obligation  if  he  employs  a 
proper  and  competent  person  for  the  purpose  of  making  necessary 
repairs  and  alterations  in  the  premises,  and  he  is  not  answerable 
for  the  negligence  of  such  independent  contractor  in  the  course 
of  carrying  out  his  work.  If  this  is  so,  on  the  material  in  this 
case,*  the  plaintiff  must  fail. 

If,  however,  I am  right  in  thinking  that  the  test  of  the  master’s 
obligation  is  found  in  Indermaur  v.  Dames,  L.R.  1 C.P.  274, 
L.R.  2 C.P.  311,  then  I think  the  plaintiff  also  fails. 

The  plaintiff  was  on  the  premises  of  the  defendant  by  his 
invitation,  and,  • during  the  course  of  the  repairs  upon  those 
premises,  I think  there  was  a duty  cast  upon  him  with  respect  to 
her,  but  I think  that  duty  was  an  alternative  one.  His  duty  was 
to  make  the  premises  safe  or  adequately  to  warn  her  that  by 
reason  of  the  repairs  being  in  progress  a condition  of  danger 
existed.  The  alternative  nature  of  the  duty  of  an  owner  of 
premises  towards  persons  coming  there  on  business  is  discussed 
in  Clerk  and  Lindsell  on  Torts,  7th  ed.,  p.  483,  where  the  rule 
laid  down  by  Willes,  J.,  in  the  Indermaur  case  is  quoted : — 

“ Where  there  is  evidence  of  neglect,  the  question  whether  such 
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reasonable  care  has  been  taken  by  notice , lighting,  guarding  or 
otherwise,  must  be  determined  by  the  jury  as  a matter  of  fact.” 
In  the  same  case  Kelly,  C.B.,  said  that  the  owner  must  safeguard, 
or,  if  he  does  not,  must  “ give  such  workmen  a reasonable  notice 
that  they  must  take  care  and  avoid  the  danger.”  Here,  unques- 
tionably, the  plaintiff  had  full  notice  of  the  repairs  going  on,  and 
of  the  danger  that  they  entailed.  iShe  herself  was  aware  of  an 
accident  to  a maid,  and  she  had  been  instructed  by  the  defendant 
to  see  that  the  maids  under  her  supervision  were  all  adequately 
warned  of  the  condition  of  the  premises. 

I do  not  at  all  suggest  that  the  defence  of  contributory  negli- 
gence has  been  made  out.  My  view  is  that  the  action  fails 
because,  on  the  evidence,  no  breach  of  duty  on  the  part  of  the 
defendant  has  been  prbyed. 

Logie,  J. : — It  is  sufficient  for  the  disposition  of  this  appeal 
to  state  that  the  plaintiff,  as  servant  of  the  defendant,  an  hotel- 
keeper,  in  the  course  of  her  duties,  entered  a room  in  his  hotel 
in  the  floor  of  which  there  was  an  opening.  This  had  been  left 
unguarded  by  the  contractor  who  had  undertaken  some  electrical 
work  for  the  defendant.  The  room  was  dark,  and  in  endeavouring 
to  place  a pitcher  on  a shelf  the  plaintiff  fell  into  the  opening  and 
was  injured. 

She  had  known  of  and  complained  to  the  defendant  about  the 
opening  in  the  very  room  in  question,  owing  to  one  of  her  maids 
falling  into  it  and  scraping  her  ankle,  and  the  defendant  had  told 
her  to  tell  the  maids  to  be  careful. 

The  plaintiff’s  evidence,  on  this  point,  in  chief,  is  as  follows : — - 

“ Q.  Was  the  anteroom  lighted?  A.  No,  it  was  not  lighted. 

“ Q.  You  knew  there  were  all  those  holes  there,  didn’t  . you? 
A.  I didn’t  know  they  were  so  large  so  they  were,  I didn’t  know 
whether  they  had  taken  them  up  after  I left;  they  were  working, 
and  I had  to  go  in  and  turn  the  light  on. 

“Mr.  Heyd:  Had  you  been  in  there  during  the  day?  A. 
Yes,  I was  in  and  out  during  the  day. 

“ Q.  And  you  were  working  then?  A.  Yes. 

“ Q.  Mr.  Lashbrook  says  the  men  put  back  the  boards  at 
night?  A.  No,  the  boards  were  never  put  back  at  night,  I don’t 
think ; some  may  have  been  sometimes,  once  in  a while. 

“ Q.  Did  you  complain  to  Mr.  Lashbrook  about  the  dangerous 
condition  of  the  premises?  A.  Yes,  I had  complained  several 
times,  telling  him  one  of  my  maids  had  fallen  down  and  scraped 
her  ankle.  He  said  I must  tell  them  to  be  careful,  he  fcould  not 
interfere  with  the  workmen. 
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“ His  Lordship : Did  you  tell  him  one  of  your  maids  had  App.  Div. 
fallen  down?  A.  Yes,  I told  Mr.  Lashbrook.  1923. 

“ Mr.  Heyd : Where  did  the  girl  fall  ? A.  In  the  little  ante-  

Buchanan 

room.  Vm 

aQ.  What  did  Mr.  Lashbrook  say?  A.  He  said  I must  tell  Lashbrook. 
them  to  be  careful;  he  couldn’t  interfere  with  the  workmen,  he  Logie,  J. 
wanted  to  get  this  job  done,  or  something  to  that  effect.” 

The  duty  of  an  employer  towards  his  servants  with  respect  to 
keeping  the  premises  in  which  they  work  in  reasonably  safe  con- 
dition is  the  same  as  that  owed  by  an  occupier  of  property  towards 
a member  of  the  public  coming  by  invitation,  express  or  implied, 
on  the  premises  on  business  of  common  interest. 

He  must  use  reasonable  care  to  prevent  damage  from  unusual 
danger  which  he  knows  or  ought  to  know  exists,  or  he  must  warn 
— “ give  such  workmen  a reasonable  notice  that  they  must  take 
care  and  avoid  the  danger,”  as  Kelly,  C.B.,  said  in  Indermaur  v. 

Dames , L.R.  2 C.P.  at  p.  313. 

On  the  plaintiff’s  evidence  it  is  put  beyond  peradventure  that 
she  had  knowledge  of  the  opening  in  question  and  was  warned  to 
take  care  with  respect  to  it. 

I would  allow  the  appeal,  with  costs  here  and  below,  if  exacted. 

Appeal  allowed. 


[APPELLATE  DIVISION.]  1923 

Flexlume  Sign  Co.  Limited  v.  Macey  Sign  Co.  Limited.  July  25 

Nov.  2. 

Patent  -for  Invention — Infringement — Reissued  Patent — Want  of  Nov- 
elty— Counterclaim  — Jurisdiction  to  Set  aside  Reissued  Patent  — 

Scire  Facias — Patent  Act,  R.S.C.  1906,  ch.  69,  secs.  30-35 — Jurisdic- 
tion of  Exchequer  Court  of  Canada — Exchequer  Court  Act,  R.S.C. 

1906,  ch.  140,  sec.  23 — Dismissal  of  Counterclaim — Costs  of  Appeal. 

After  the  final  dismissal  of  the  earlier  action  of  Flexlume  Sign  Co.  Lim- 
ited v.  Macey  Sign  Co.  Limited  (1916-18),  10  O.W.N.  305,  12  O.W.N.  89, 
and  in  the  Supreme  Court  of  Canada,  not  reported,  the  plaintiffs  ob- 
tained from  the  Commissioner  of  Patents  a reissue  of  the  patent  that 

» was  in  question  in  that  action,  and  brought  this  action  against  the 
same  defendants  for  infringement,  alleging  that  the  reissued  patent 
so  amended  the  specifications  and  claims  of  the  original  as  to  Ov/ver 
the  defects  in  that  original  which  caused  the  failure  of  the  previous 
action.  The  alleged  invention  was  of  an  illuminated  sign,  the  impor- 
tant and  particular  features  of  which  were  “the  use  of  raised  glass 
interchangeable  letters  illuminated  from  the  rear,  and  adapted  for 
individual  insertion  in  the  front  of  the  sign.”  In  the  reissued  patent 
the  plaintiffs  confined  the  previous  broad  claim  to  the  use  in  such 
a sign  of  “letters  pressed  in  relief  from  pre-existing  flat  sheets  of 
glass,  thereby  retaining  the  glaze  and  finish  of  such  sheets:” — 

Held,  that  there  was  in  this  claim  no  patentable  novelty. 

Judgment  of  Smith,  J.,  affirmed. 
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Held,  also,  that  this  Court  had  no  jurisdiction,  save  upon  a scire  facias, 
to  declare  the  reissued  patent  void:  see  sec.  23  of  the  Exchequer 
Court  Act,  giving  jurisdiction  to  the  Exchequer  Court  of  Canada. 
The  judgment  of  Smith,  J.,  giving  effect  to  the  defendants’  counter- 
claim to  set  aside  the  reissued  patent  and  directing  a reference  as 
to  damages,  was  reversed. 

Success  being  divided,  no  costs  of  the  plaintiffs’  appeal  from  the 
judgment  of  Smith,  J.,  were  allowed  to  either  party  (Meredith,  C.J. 
C.P.,  and  Latchford,  J.,  dissenting  as  to  this). 

An  action  for  the  infringement  of  a patented  right. 

May  28,  29,  30,  and  June  1.  The  action  and  a counterclaim 
were  tried  before  Smith,  J.,  without  a jury,  at  a Toronto  sittings. 

A.  C.  Heighing ton,  for  the  plaintiffs. 

Frank  Arnoldi,  K.C.,  and  W.  W.  Parry,  for  the  defendants. 

July  25.  Smith,  J. : — On  the  27th  March,  1906,  one  Wylie 
obtained  at  Ottawa  patent  No.  98199  for  an  illuminated  sign,  of 
which  patent  the  plaintiff  company  became  assignee.  On  the 
26th  August,  1915,  the  plaintiff  company  brought  an  action  against 
the  defendant  company  for  infringement  of  this  patent,  and  the 
case  was  tried  before  the  late  Mr.  Justice  Sutherland,  and  judg- 
ment was  given  by  him  on  the  29th  May,  1916,  for  the  defendant 
company.  ( See  Flexlume  Sign  Co.  Limited  v.  Macey  Sign  Co. 
Limited,  10  O.W.N.  305).  This  judgment  was  upheld  on  the 
3rd  April,  1917,  by  the  First  Divisional  'Court  of  the  Appellate 
Division,  upon  the  grounds  stated  by  the  trial  Judge  (12  O.W.N. 
89).  An  appeal  was  taken  to  the  Supreme  Court  of  Canada,  and 
was  dismissed  on  the  25th  March,  1918;  Idington,  J.,  and  Duff,  J., 
dissenting. 

The  particular  sign  complained  of  in  that  action  was  one  con- 
structed and  sold  by  the  defendants  to  the  proprietors  of  the  St. 
Charles  Hotel,  Toronto. 

On  the  25th  January,  1921,  without  notice  to  the  defendants, 
or  any  one  else,  and  without  disclosing  to  the  Commissioner  of 
Patents  the  fact  of  the  litigation  referred  to,  the  plaintiffs  obtained 
from  the  Commissioner  a reissue  of  the  above  patent,  the  reissue 
being  No.  208046.  It  is  contended  that  this  reissue  so  amends 
the  specifications  and  claims  of  the  original  as  to  cover  the  defects 
in  that  original  which  caused  the  failure  of  the  previous  action. 

The  present  action  was  commenced  on  the  19th  May,  1921, 
for  infringement  by  the  defendants  in  making  and  selling  in 
Toronto  a sign  reading  “ Routley’s  Wall  Paper  99  and  others  of  a 
similar  kind,  which  are  admitted  to  be  exactly  similar  to  the  St. 
Charles  Hotel  sign  complained  of  in  the  former 'action.  A great 
detal  of  evidence  was  submitted,  a large  part  of  which  consists  of 
the  evidence  of  patent  solicitors  testifying  as  experts.  The  greater 
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part  of  this  turns  out,  in  my  opinion,  to  be  quite  unimportant,  the 
point  at  issue  ultimately  narrowing  into  very  small  compass. 
Illuminated  signs  with  light  source  enclosed  and  letters  being 
made  to  appear  visible  from  the  outside  on  the  walls  of  the  box 
enclosing  the  light  are,  as  shewn  by  the  evidence,  of  very  ancient 
general  use.  An  old-fashioned  street  lamp  with  four  panes  of 
glass,  a lamp  inside  and  letters  on  the  glass,  is  a primitive  form. 
The  letters  could  be  painted  in  a dark  colour  and  the  rest  of  the 
glass  made  white  by  frosting  inside  or  by  some  similiar  process, 
in  which  case,  with  the  light  inside,  the  letters  would  appear  black 
at  night.  A similar  result  could  be  obtained  by  reversing  this 
process,  that  is,  by  rendering  all  the  glass  opaque  except  the  part 
occupied  by  the  form  of  the  letters,  in  which  case  the  light  within 
would  illuminate  the  letter  characters  themselves.  Illuminated 
signs  of  various  forms,  but  having  this  general  characteristic, 
were,  as  shewn  in  the  evidence,  in  general  use  at  the  time  of  and 
long  prior  to  the  plaintiffs’  patent. 

On  the  3rd  May,  1904,  one  Agnes  Auzeric,  having  previously 
taken  out  a patent  in  France,  obtained  a patent  No.  86944  at 
Ottawa  for  an  illuminated  sign  of  box  type  with  raised  glass  let- 
ters, that  is,  with  the  illuminating  medium  enclosed  inside  the 
sign.  In  describing  the  advantages  of  her  sign  she  sets  out  that 
heretofore  the  illuminating  elements  have  either  been  arranged 
contiguously  so  as  to  outline  or  themselves  form  the  desired  letter 
or  symbol,  thus  exposing  them  to  the  elements,  weather  or  other 
dangers,  or  have  been  contained  within  signs  or  symbols  of  a 
nature  that  failed  to  shew  by  day  in  some  instances  and  in  others 
requiring  a comparatively  large  number  of  elements.  She  pro- 
ceeds to  set  out  the  advantage,  in  her  sign,  of  a letter  clearly  dis- 
tinguishable by  day  and  distinguishable  from  a point  not  neces- 
sarily directly  in  front,  that  the  illuminating  elements  are  pro- 
tected from  injury,  that  fewer  elements  are  required,  and  expense 
saved,  and  that  a more  even  illumination  is  secured.  Her  inven- 
tion is  described  as  a box  having  a front  carrying  a letter  which 
is  made  of.  translucent  material,  the.  front  of  the  box  having 
opaque  portions  which  fill  in  the  spaces  between  the  limbs  of  the 
letter,  the  letter  or  symbol  being  translucent  and  projected  from 
the  front  part  of  the  box,  preferably  of  convex  form  in  transverse 
section.  By  reason  of  this,  it  is  stated,  the  letter  stands  out  in 
relief,  and  may  be  readily  seen  as  the  observer  approaches  the 
sign  from  one  side.  The  translucent  letter  may  be  of  different 
material  from  the  rest  of  the  front,  and  the  portions  between  the 
limbs' of  the  letters  may  be  painted  or  otherwise  rendered  opaque, 
and  the  letter  will  answer  as  a sign  or  part  thereof  in  the  daytime 
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as  well  as  by  night.  Where  the  translucent  material,  constituting 
the  symbol,  is  separate  from  the  rest  of  the  front,  it  is  inserted  in 
openings  therein,  and  may  be  held  by  its  edges  fitting  in  a groove 
of  a rim  forming  a part  of  the  front. 

In  the  plaintiffs5  original  patent  there  are  20  claims  set  out 
as  new,  which  the  applicant  desired  to  secure  by  patent.  In 
describing  the  invention  the  applicant,  that  is  the  plaintiffs5 
assignor,  describes  the  prevailing  kind  of  electric  sign  and  its 
defects  or  disadvantages  precisely  as  set  out  in  the  Auzeric  patent, 
and  claims  for  his  sign  the  precise  advantages  claimed  in  the 
Auzeric  patent,  that  is,  the  protection  of  the  lights  by  enclosing 
them  in  the  box,  the  reduction  of  volume  of  current,  and  lessening 
of  expense,  more  even  illumination,  usefulness  in  the  day  as  well 
as  at  night,  and  possibility  of  seeing  the  letter  otherwise  than 
from  the  direct  front.  It  may  be  noted  also  that  in  the  Auzeric 
patent  it  is  contemplated  that  the  whole  front,  including  the 
symbol,  may  be  of  translucent  material,  or  that  the  symbol  alone 
may  be  of  translucent  material  separate  from  the  rest  of  the 
front.  This  implies  that  in  the  former  cases  the  symbol  and  rest 
of  the  front  are  not  separate  so  that  the  symbol  would  be  raised 
on  a translucent  plate  and  form  part  of  it,  the  whole  forming  the 
front.  The  drawings,  however,  illustrate  only  the  mode  of  con- 
struction by  means  of  translucent  symbols  to  be  inserted  in ' the 
openings  in  the  front  and  held  by  the  edges  fitting  in  a groove 
of  a rim  forming  a part  of  the  front,  there  being  no  drawings  of 
symbols  and  the  rest  of  the  front  all  of  the  same  translucent 
material  and  not  separate. 

Reading  the  20  claims  of  the  plaintiffs5  patent,  it  seems  quite 
clear  that  the  special  improvement  that  was  being  claimed  was 
an  open  front  in  the  sign  having  grooves  at  the  top  and  the 
bottom,  into  which  letter  plates  of  translucent  material  with  a 
separate  letter  on  each  plate  could  be  inserted  edge  to  edge  so  as 
completely  to  close  the  opening,  the  letters  selected  forming  the 
desired  legend.  In  the  evidence  offered  by  the  plaintiffs  the  objec- 
tion to  the  Auzeric  sign  was  the  difficulty  of  inserting  and  retain- 
ing the  raised  letters  in  the  openings  into  which  they  had  to  be 
cemented,  the  operation  being  apparently  somewhat  similar  to 
inserting  a pane  of  glass  in  a window.  If  a letter  were  injured 
it  might  be  taken  out  and  another  substituted,  much  as  a broken 
pane  might  be  taken  out  and  another  substituted.  If,  however, 
it  were  desired  to  substitute  one  letter  or  symbol  for  another,  or 
introduce  a different  legend,  it  was  obviously  necessary  to  put  a 
complete  new  front  in  the  sign.  In  the  plaintiffs5  patent  the 
making  of  such  changes  was  much  simplified.  Any  individual 
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letter,  or  any  number  of  individual  letters,  could  be  removed  by 
extracting  the  plate  with  the  letter  from  the  grooves,  and  other 
plates  with  any  other  letters  desired  could  be  substituted,  and  thus 
a new  legend  could  be  introduced  without  trouble  or  expense. 

In  all  the  20  claims  set  out,  this  opening  is  described,  and 
in  all  but  two  of  them  the  interchangeability  of  letters  is  dealt 
with.  In  number  12  the  word  “ interchangeable  ” does  not  appear, 
but  that  claim  deals  specially  with  the  system  of  reflectors.  In 
number  15  the  word  “ interchangeable  ” does  not  appear,  but  that 
claim  is  devoted  to  describing  a variation  by  which  frames  con- 
taining letter  plates  are  inserted  in  the  grooves  instead  of  the 
letter  plates  themselves. 

In  these  20  claims  the  applicant  does  not  confine  himself 
to  any  particular  kind  of  letter.  In  number  1 they  are  simply 
raised  translucent  letters  adapted  for  interchangeable  insertion 
in  the  opening.  In  number  2 they  are  letter  plates  and  trans- 
lucent letters  on  the  said  letter  plates.  In  number  3 they  are 
glass  letter  plates  and  raised  letters  pressed  from  said  plates.  In 
number  6 they  are  letter  frames  adapted  for  separable  insertions 
within  the  opening  and  interchangeable  transparent  letters  for 
insertion  in  the  said  letter  frames.  In  number  9 they  are  raised 
glass  letters  adapted  for  interchangeable  insertion.  In  numbers 
10  and  11  they  are  interchangeable  glass  letters  disposed  before 
the  opening.  In  number  12  they  are  letter  plates  having  raised 
glass  letters.  In  numbers  13,  14,  19,  and  20  they  are  merely  inter- 
changeable letter  plates  adapted  for  independent  insertion  within 
the  opening.  It  seems  apparent,  therefore,  that  the  applicant  did 
not  regard  the  particular  kind  of  letter,  or  the  particular  method 
by  which  the  letter  was  produced,  as  a material  part  of  his  com- 
bination. 

The  applicant  for  the  patent  had,  according  to  the  evidence, 
been  experimenting  with  the  production  of  letters  for  signs, 
including  raised  letters,,  from  1904,  when  the  Auzeric  patent  was 
taken  out,  onwards.  He  made  raised  letters  from  pre-existing 
sheets  of  glass  lik;e  window-glass,  also  from  pre-existing  sheets  of 
muranese  glass,  that  is,  glass  that  allows  light  to  pass  through  it, 
but  which  one  cannot  see  through,  and  he  put  these  letters  of 
various  kinds  on  the  market,  but  they  were  not  successful.  It  is 
quite  evident  that  he  could  claim  no  novelty  in  connection  with 
the  greater  number  of  kinds  of  letters  that  he  describes  in  those 
claims,  because  some  of  the  letters  described  are  not  necessarily 
raised  letters  at  all,  and  he  could  have  no  claim  for  novelty  on 
raised  letters  merely  as  such,  because  these  are  the  very  kind  of 
letters  described  in  the  Auzeric  patent. 
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It  appears,  therefore,  to  be  quite  plain  that  what  was  being 
claimed  by  the  original  patent  was  the  particular  method  of  com- 
bination of  letters  in  the  sign,  which  allowed  of  their  interchange- 
ability  in  the  simple  method  described,  which  was  the  real  novelty 
constituting  the  utility. 

In  1911  the  importance  of  the  raised  letters  pressed  from 
pre-existing  sheets  of  glass  became  noted  because  of  their  utility 
when  pressed  from  sheets  of  milk  white  glass.  From  that  time 
the  plaintiffs  began  using  this  style  of  letter  made  from  this  par- 
ticular kind  of  sheet  glass  in  their  signs,  and  the  defendants  also 
proceeded  to  use  the  same  kind  of  letter  made  in  the  same  way 
in  their  illuminated  signs. 

In  the  defendants*  sign,  the  box  is  constructed  of  sheet  metal 
with  stencil  openings  in  the  front,  into* which  the  exact  outline 
of  the  letters  fits,  the  raised  letter  thus  standing  out  in  relief  on 
the  front  of  the  sign,  the  flange  or  flat  portion  of  the  plate  sur- 
rounding the  letter  being  placed  flat  against  the  inner  side  of 
the  sheet  metal  comprising  the  wall  of  the  box.  In  this  way  the 
front  of  the  sign,  with  the  exception  of  the  letters  or  symbols, 
is  rendered  opaque.  In  the  plaintiffs*  method  of  construction  the 
front  of  the  sign,  outside  of  the  letters,  is  rendered  opaque  by 
the  application  of  paint  to  the  outside  of  the  plate.  It  will  be  seen 
that  the  defendants*  method  of  construction  of  the  box,  so  far  as 
the  front  is  concerned,  resembles  very  much  the  Auzeric  method, 
that  is,  the  letters  themselves  project  through  openings  the  edges 
of  which  conform  to  the  outlines  of  the  letters,  the  main  difference 
being  that  in  the  particular  kind  of  letters  used  by  both  the  plain- 
tiffs and  defendants  the  flange  permits  of  a much  sitnpler  method 
of  fastening  the  letters  in  the  sign. 

In  the  'Supreme  Court  of  Canada  one  question  for  decision 
was  as  to  whether  or  not  the  defendants*  method  of  combination 
was  a mere  mechanical  variation  of  the  plaintiffs*  method  as 
described  in  the  patent,  and  therefore  an . equivalent,  or  whether 
it  was  really  a different  combination.  The  majority  of  the  Court 
held  (in  an  unreported  judgment)  that  it  was  different,  and  that, 
the  elements  of  the  combination  being  different,  there  was  no 
infringement.  Idington,  J.,  in  his  dissenting  judgment,  held  that 
the  defendants*  method  of  cons’truction  was  a mere  variation,  and 
therefore  an  equivalent,  and,  that  being  so,  it  was  necessary  in 
order  to  reach  a conclusion  to  go  farther  and  ascertain  whether 
or  not  the  plaintiffs*  method  was  a mere  mechanical  variation  of 
the  Auzeric  method,  and  therefore  an  equivalent,  and  he  held 
that  it  was  not  an  equivalent  but  something  different.  It  will  be 
seen  that  the  majority  of  the  Court  was  not  called  upon,  in  the 
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view  which  they  took,  to  make  any  pronouncement  on  the  latter 
point  and  did  not  make  any  pronouncement.  The  question  as  to 
whether  or  not  the  defendants’  method  of  construction  in  their 
combination  was  an  equivalent  of  the  plaintiffs’  or  different  is 
res  judicata  as  between  the  parties  by  the  judgment  in  the  Supreme 
Court,  and  therefore  the  plaintiffs  in  this  action  are  not  entitled  to 
raise  that  point  and  do  not  pretend  to  raise  it.  It  is  admitted  that 
the  defendants  are  at  perfect  liberty  to  use  their  method  of  con- 
structing an  illuminated  sign  with  any  kind  of  letter  that  they 
wish  to  insert  in  it,  so  long  as  they  do  not  use  a raised  letter 
pressed  from  a pre-existing  sheet  of  glass.  The  plaintiffs  contend 
that  it  is  an  infringement  of  their  present  re-issued  patent  to  use 
raised  letters  pressed  from  pre-existing  sheets  of  glass  in  any 
illuminated  sign,  regardless  of  the  particular  construction  of  such 
sign.  This  arises  under  claims  5 and  6 of  the  re-issued  patent, 
which  read  as  follows  : — • 


Smith,  J. 
1923. 

Flexltjme 
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“5.  In  an  illuminated  sign  a combination,  with  a frame,  of 
letter  plates  in  said  frame,  the  letters  being  pressed  in  relief  from 
pre-existing  flat  sheets  of  glass,  thereby  retaining  the  glaze  and 
finish  of  such  sheets. 

“ 6.  In  an  illuminated  sign  a combination  with  a box-like 
frame  with  glass  letter  plates  removably  supported  in  said  frame 
and  comprising  prepared  flat  sheets  with  raised  letters  formed  by 
being  pressed  therein,  the  body  of  the  plates  being  rendered  opaque 
and  the  letters  translucent.” 

These  do  not  amount  to  claims  for  the  particular  kind  of 
letters  per  se,  as  is  admitted  by  the  plaintiffs,  but  are  for  a combina- 
tion which,  it  is  asserted,  was  the  real  thing  disclosed  generally  in 
the  original  patent.  If  the  contention  were  that  the  particular 
kind  of  letter  or  mode  of  producing  the  particular  kind  of  letter 
was  what  was  disclosed  in  the  original  patent,  then  the  re-issue 
asked  would  have  been  one  covering  the  particular  kind  of  letter 
per  se  or  the  method  of  producing  the  particular  kind  of  letter. 
This,  not  being  covered  by  either  the  original  or  the  re-issue,  must 
ba  taken  as  disclaimed.  The  plaintiffs’  counsel  and  expert  witnesses 
all  admitted  time  and  again  that  the  only  combination  now  con- 
tended for  as  having  been  made  by  the  plaintiffs’  assignor  was  the 
selection  of  this  particular  kind  of  letter  from  many  kinds  and 
the  placing  of  it  in  an  illuminated  sign,  he  having  invented  the 
particular  kind  of  letter,  but  having  no  patent  on  that  invention. 
The  combination  of  letters,  raised  and  flat,  of  any  colour,  in  an 
illuminated  sign,  it  is  admitted,  is  not  a new  combination  unless 
this  particular  kind  of  letter  is  used,  but  it  is  a new  combination 
to  put  the  particular  kind  of  letter  mentioned  in  these  claims  5 
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and  6 in  an  illuminated  sign  in  substitution  for  other  kinds  of 
letters  previously  used  in  such  sign.  The  only  difference  from 
such  substitution  would  be  the  difference  in  the  kind  of  letter,  and 
the  only  novelty  and  improvement  would  be  in  the  letter  itself,  for 
which  the  inventor  might  have  had  a patent.  He  apparently  had 
lost  his  right  to  such  a patent,  but  if  the  claim  set  up  by  claims 
5 and  6 of  the  re-issue  is  good  he  gets  indirectly  an  exclusive  right 
to  the  use  of  this  particular  kind  of  letter,  because  there  can  be 
little  distinction  in  effect  between  the  exclusive  right  to  use  it 
generally  and  the  exclusive  right  to  use  it  in  an  illuminated  sign, 
when  it  is  designed  only  for  use  in  such  a sign  and  is  of  no  par- 
ticular use  anywhere  else. 

Much  was  said  in  the  evidence  and  argument  in  the  former 
action  and  in  this,  and  in  the  original,  patent,  about  the  sign  of 
box  type  and  of  the  advantages  of  this  type  over  the  type  with 
exposed  bulbs  in  common  use,  but  all  this  is  abandoned  in  claim 
5 of  the  re-issue,  which  purports  to  cover  and  protect  these  letters 
in  any  kind  of  illuminated  sign,  whether  of  box  type,  flat  type, 
or  other  shape  or  construction,  and  whether  illuminated  with  light 
or  bulbs  exposed  or  enclosed.  These  letters  in  a window  of  a 
lighted  shop  would  be  protected  under  claim  5 of  the  re-issue  if 
the  plaintiffs’  contention  is  upheld.  The  ground  urged  before  the 
Commissioner  for  the  re-issue  was  that  all  this  is  claimed  gen- 
erically  in  the  original  patent,  and  that  there  was  notification  of 
this  to  the  whole  world,  to  be  gathered  from  the  four  corners 
of  the  original  patent. 

I think  the  remarks  of  Anglin,  J.,  in  his  reasons  for  judgment 
in  the  former  action  are  still  applicable  in  this  one.  After  stating 
that  the  making  of  these  letters  from  flat  plates  of  glass,  as  done 
by  the  plaintiffs,  was  a new  and  useful  improvement  on  the  former 
method,  he  proceeds: — 

“And  as  such  probably  might  have  been  in  itself,  but  was  not, 
made  the  subject  of  a patent.  In  fact  the  right  to  treat  this 
element  or  integer  in  the  combination  covered  by  patent  No. 
98199  as  a patented  invention  is  not  only  not  within  the  claims 
of  that  patent  but  is  explicitly  disclaimed  in  the  plaintiffs’  evi- 
dence. To  hold  that  the  plaintiffs’  combination  patent  covers 
any  and  every  method  of  using  raised  translucent  letters  pressed 
from  flat  plates  of  translucent  material  would  be  to  give  it  in 
fact  the  benefit  of  a patent  covering  that  method  of  producing 
raised  translucent  letters.” 

Its  legal  monopoly  is  restricted  to  the  use  of  them  in  the 
method  and  combination  specified  in  the  claim:  Moulton  on 
Patents,  p.  142,  at  foot. 
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“ If  there  is  a patent  for  a combination,  the  combination  itself 
is,  ex  necessitate,  the  novelty  . . . If  it  is  clear  that  the 

claim  is  for  a combination,  and  nothing  bnt  a combination,  there 
is  no  infringement  unless  the  whole  combination  is  used Harri- 
son v.  Anderson  Foundry  Co.  (1876),  1 App.  Cas.  574,  at  p.  578. 

I think  that  claims  5 and  6 of  the  reissue  amount  to  an  aban- 
donment of  the  real  combination  disclosed  in  the  original  patent, 
and  do  not  amount  to  a new  combination  but  merely  to  the  putting 
of  one  improved  element  into  an  old  combination  that  was  public 
property,  and  that  the  reissue  is  ineffective  in  this  case.  I am  of 
opinion  that  to  attempt  to  change  the  claim,  from  a combination 
in  an  illuminated  sign  of  a letter  of  a particular  kind  with  other 
elements  in  the  sign  by  a particular  method  of  assemblage  and 
construction  alleged  to  be  new  to  a combination  of  that  kind  of 
letter  in  any  kind  of  sign,  was  distinctly  an  attempt  to  enlarge 
the  claim,  and  not  to  narrow  it  as  is  argued. 

For  these  reasons,  I think  that  the  plaintiffs  were  not  entitled 
to  the  reissue  in  any  case,  and  that  they  should  in  their  application 
for  it  have  made  full  disclosure  of  the  former  litigation. 

There  will  be  judgment  dismissing  the  action  with  costs  and 
setting  aside  the  reissue  of  the  patent  as  asked  in  the  counterclaim 
with  costs.  Reference  to  the  Master  in  Ordinary  as  to  damages 
under  the  counterclaim — amount  found  to  be  paid  by  the  plaintiffs 
to  the  defendants  with  costs  of  reference. 


Smith,  J. 
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The  plaintiffs  appealed  from  the  judgment  of  Smith,  J. 

October  17.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

Heighington,  for  the  appellants. 

Arnoldi,  K.C.,  and  Parry , for  the  defendants,  respondents. 

November  2.  Meredith,  C'.J.C.P. : — The  real  question  upon 
which  the  rights  of  the  parties  to  this  action,  in  respect  of  the 
subject-matter  of  it,  depend,  is:  whether  that  which  the  plaintiffs 
now  contend  is  covered  by  their  patent  was  a useful  invention  such 
as  may  be  patented  in  Canada. 

All  that  is  now  claimed  to  have  been  new  and  useful  is  the 
use  of  stamped  or  pressed  hollow  raised  letters  and  figures  in 
illuminated  glass  advertising  signs. 

Everything  used  in  the  making  of  these  signs  is  admitted  to 
be  old,  but  the  plaintiffs  say  that  they  were  the  first  to  use  stamped 
glass  in  the  construction  of  such  signs;  that  theretofore  the  raised 
hollow  glass  used  was  cast,  which  is  so  inferior  for  the  purpose 
that  it  is  not  used  since  the  introduction  of  the  stamped  glass. 
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And  the  question  is : whether  the  mere  -substitution  of  one  well- 
known  method  of  preparing  the  glass  for  another  less  useful  method 
was  a patentable  invention. 

In  my  opinion,  it  was  not;  and  that  opinion  seems  to  me  to 
be  in  accord  with  the  decisions  in  the  cases  of  Ball  v.  Crompton 
Corset  Co.  (1887),  13  Can.  S.C.R.  469,  and  Wisner  v.  Coulthard 
(1893),  22  Can.  S.C.R.  178. 

It  seems  to  me  to  be  no  more  an  invention  than  the  use  of  a 
steel  bar  instead  of  an  iron  one  should  be.  A great  advantage 
might  be  gained,  but  who  would  call  it  an  invention? 

I would,  accordingly,  dismiss  this  appeal. 

But  I am  bound  to  add  that  the  eventual  ruling  of  the  “ Patent 
Office  ” of  the  United  States  of  America,  in  the  plaintiffs’  favour 
upon  all  the  questions  involved  in  this,  case,  after  prolonged  dis- 
cussions, hearings  and  rehearings,  and  several  opposite  rulings, 
and  the  observations  of  one  of  the  Judges  of  the  Supreme  Court  of 
Canada  in  the  former  action  in  this  Court  between  the  same 
parties,  have  caused  me  to  pause,  and  after  pausing  have  left  me 
with  some  doubt  which  otherwise  I should  not  have  had. 

And  I would  dismiss  the  counterclaim:  there  was  no  need  of  a 
counterclaim;  the  defendants’  rights  are  fully  protected  by  the 
dismissal  of  the  action. 

Damages  are  out  of  the  question : what  injury  has  been  done 
to  the  defendants  for  which  they  could  recover  damages? 

Nor  do  I see  any  evidence  of  any  fraud  practised  upon  the 
defendants  in  obtaining  the  reissued  patent. 

And,  if  the  defendants  desired  to  set  aside  the  patent,  and 
had  ground  for  doing  so,  they  have  not  gone  about  it  in  the  right 
way ; the  right  way  being  that  provided  for  in  the  Patent  Act. 

Each  success  should  be  with  costs. 

Latchford,  J. : — The  novelty,  and  the  only  novelty,  claimed  in 
the  patent  of  1921,  on  which  the  plaintiffs  now  rely  as  giving  them 
a right  of  action  against  the  defendants  for  infringement,  is 
“ the  use  in  illuminating  signs  of  letters  pressed  in  relief  from 
pre-existing  sheets  of  glass.” 

In  the  previous  action  between  the  same  parties  it  was  the 
opinion  of  the  trial  Judge  (10  O.W.N.  305),  whose  judgment  was 
affirmed  by  the  First  Divisional  Court  of  the  Appellate  Division 
(12  O.W.N.  89)  and  by  the  'Supreme  Court  of  Canada,  that  the 
claim  of  the  plaintiffs  to  an  exclusive  right  to  use  raised  glass 
letters  in  a sign  illuminated  from  within  could  not  be  sustained. 
In  dismissing  the  action  the  late  Mr.  Justice  Sutherland  stated 
that,  before  the  date  of  either  of  the  plaintiffs’  patents,  signs 
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embodying  all  the  main  features  of  the  plaintiffs’  signs  had  been 
known  to  the  trade  and  in  more  or  less  general  use. 

With  the  purpose  of  obtaining  a protection  which  their  pre- 
vious patents  did  not  give,  the  plaintiffs,  after  the  decision  of  the 
Supreme  Court  of  Canada  and  the  failure  of  their  application  to 
the  Judicial  Committee  for  leave  to  appeal,  applied  at  Ottawa, 
under  sec.  24  of  the  Patent  Act,  for  a reissue  of  the  patent,  having 
amended  the  specifications  and  claims.  They  did  not,  it  would 
appear,  disclose  to  the  Commissioner  the  result  of  the  litigation. 
For  this  and  other  reasons  not  necessary  to  refer  to,  the  defendants 
asked  by  way  of  counterclaim  that  the  reissued  patent  be  declared 
void,  and  this  contention  was  upheld  by  the  learned  trial  Judge. 
In  my  opinion,  the  counterclaim  should  not  have  been  entertained. 
Apart  from  the  power  which  may  be  exercised  by  the  Exchequer 
Court  under  the  Exchequer  Court  Act,  R.S.C.  1906,  eh.  140,  sec. 
23,  the  only  procedure  by  which  a patent  may  be  attacked  is  by 
writ  of  scire  facias.  The  counterclaim  should  be  dismissed  and 
the  appeal  to  that  extent  allowed.  The  patent  must  be  regarded 
as  subsisting  for  whatever  protection  it  may  afford  its  owners. 

While  failing  in  their  offensive,  the  Maeey  'Sign  Company  are, 
I think,  in  a position  successfully  to  resist  attack. 

In  material  and  construction  the  sign  made  by  the  defendants 
is  so  nearly  identical  with  that  in  question  in  the  previous  action 
that  but  for  new  claims  in  the  reissued  patent  the  matter  is  res 
judicata. 

On  the  argument  of  the  appeal  claim  No.  5 was  that  on  which 
counsel  for  the  plaintiffs  rested  their  case.  It  is  as  follows : — 

“In  an  illuminated  sign,  the  combination  on  a frame  of  letter 
plates  in  said  frame,  the  letters  being  pressed  in  relief  from  pre- 
existing flat  sheets  of  glass,  thereby  retaining  the  glaze  and  finish 
of  said  sheets.” 

The  novelty  claimed  for  the  invention  is,  according  to  Mr. 
Heighington,  the  use  in  an  illuminated  sign  of  letters  in  relief 
pressed  from  sheets  of  glass. 

No  exclusive  right  is  or  can  be  claimed  to  illuminated  or  box 
signs.  They  have  been  in  use  at  least  50  years,  and  letters  in 
relief  have  been  used  in  such  signs  since  1904. 

At  the  trial  Mr.  Justice  Smith  inquired  whether  the  patent 
for  a pressed  glass  letter  was  in  question.  Mr.  Heighington 
answered:  “No.  We  do  not  claim  the  letter  per  se  at  all.”  His 
Lordship:  “The  pressed  letter?”  Mr.  Heighington:  “No.  We 
do  claim  the  letter  pressed  from  sheets  of  glass  (when  used)  in 
an  illuminating  sign,  but  the  lettter  itself,  if  not  embodied  in  a 
sign,  Mr.  Maeey  or  any  one  else  is  perfectly  at  liberty  to  use.” 
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After  it  had  been  made  clearly  to  appear  that  a sign  illuminated 
from  within  was  no  more  a novelty  than  the  letters  themselves, 
Mr.  Heighington  said  (p.  80)  : "If  I see  that  these  letters  have 
inherent  qualities  if  put  in  an  illuminated  sign,  and  I seize  that 
idea  and  put  it  in  an  illuminated  sign,  then  that  is  my  patent, 
although  I do  not  claim  the  letters  per  se,  and  they  may  not  have 
been  made  by  me  or  conceived.  It  is  the  conception  that  they  will 
give  a new  and  wonderful  result  that  gives  the  patent.” 

By  " patent  ” is  meant,  I think,  " an  invention  that  is  patent- 
able.”  The  contention,  then,  as  applied  to  the  present  case,  means 
that  the  idea,  realisation,  or  conception  of  the  better  physical 
effect — the  better  reflection  and  dispersion  of  light — resulting  from 
properties  inherent  in  letters  which  any  one  may  use,  in  a form  of 
sign  which  any  one  may  make,  is  the  new  and  useful  invention 
which  the  plaintiffs’  reissued  patent  was  intended  to  protect. 

I am  convinced  that  there  is  here  an  absolute  want  of  novelty, 
as  that  term — one  of  the  two  indispensable  grounds  on  which  to 
base  a patent — has  been  defined  in  many  cases. 

I,  therefore,  think  the  appeal,  except  as  to  the  counterclaim, 
should  be  dismissed.  The  dismissal  should  be  with  costs,  as  the 
validity  of  the  patent  is  the  basis  of  the  action  and  the  main 
ground  of  this  appeal. 

Middleton',  J. : — On  the  27th  March,  1906,  one  Wylie  obtained 
a patent  for  an  illuminating  sign,  which  patent  was  assigned  to  the 
plaintiffs.  In  1915  an  action  was  brought  by  the  plaintiffs  against 
these  present  defendants  for  alleged  infringement  of  this  patent. 
This  action  was  tried  by  Mr.  Justice  Sutherland,  who,  on  the  29th 
May,  1916,  dismissed  the  action,  holding,  as  I understand  his 
judgment,  that  the  patent  was  void  by  reason  of  lack  of  novelty. 
He  says : " The  sign  in  question  is  one  which  in  no  essential 
feature  discloses  anything  not  well-known,  and  in  use,  to  the  trade 
prior  to  the  date  of  the  patent.”  He  also  held  that  there  was  no 
infringement,  saying : "I  am  unable  to  see  that  the  signs  con- 
structed in  the  manner  in  which  the  plaintiffs  say  they  have 
constructed  them  is  similar  to  that  constructed  by  the  defendants 
and  complained  of  herein.”  He  further  points  out  the  difficulty 
arising  from  the  ill-drawn  specifications  and  claims  in  the  patent. 
This  judgment  was  affirmed  on  appeal  to  a Divisional  Court,  and 
upon  a further  appeal  to  the  Supreme  Court  of  Canada.  In  the 
Divisional  Court  no  reasons  are  given  beyond  a general  concurrence 
with  the  opinions  of  the  trial  Judge.  In  the  Supreme  Court  there 
was  a difference  of  opinion : two  of  the  Judges  contented  themselves 
with  assigning  no  reasons  beyond  agreeing  with  the  "judgment 
below,  but  Mr.  Justice  Anglin  intimated  thaat,  in  his  opinion,  a 


LIV.] 


ONTARIO  LAW  REPORTS. 


681 


patent  might  possibly  have  been  framed  which  would  be  of  some 
assistance  to  the  plaintiffs.  There  is  nothing  in  any  of  the  other 
judgments  giving  to  the  plaintiffs  any  grain  of  comfort. 

In  the  original  patent  there  were  some  20  claims.  The  whole 
thing  is  summed  up  by  the  patentee,  who  states : “ The  important 
and  particular  features  of  my  invention  are  the  use  of  raised  glass 
interchangeable  letters  illuminated  from  the  rear,  and  adapted  for 
individual  insertion  in  the  front  of  the  sign.” 

I have  no  hesitation  in  saying  that  I thoroughly  agree  with  the 
trial  Judge  that  upon  the  evidence  there  was  no  novelty  whatever 
in  this  claim,  and  I would  go  farther,  and  would  say  that  there 
was  an  entire  lack  of  any  invention.  There  is  nothing  in  the  sign 
that  would  not  at  once  suggest  itself  to  any  mechanic  of  ordinary 
intelligence  called  upon  to  construct  an  illuminating  sign.  Illu- 
minating signs  in  the  form  of  a box  lighted  from  inside,  where 
the  letters  were  formed  from  glass  or  other  translucent  material, 
were  admittedly  common.  The  use  of  a stencil  to  obscure  the  light, 
save  where  the  letters  were,  is  also  a common  device,  and  the  use 
of  raised  glass  letters  was  also  common. 

The  plaintiffs,  having  failed  in  this  litigation,  sought  to  grasp 
a plank  in  the  shipwreck  and  obtained  a reissue  patent.  In  this 
they  sought  salvation  by  confining  the  previous  broad  claim  to  the 
use  in  such  a sign  of  “ letters  pressed  in  relief  from  pre-existing  flat 
sheets  of  glass,  thereby  retaining  the  glaze  and  finish  of  such 
sheets.”  A box  with  interchangeable  flat  letters  being  the  common 
property  of  all  the  world,  and  letters  pressed  in  relief  from  pre- 
existing flat  sheets  of  glass  being  articles  of  commerce,  and  in  no 
way  the  invention  of  the  plaintiffs,  and  being  admittedly  excellent 
letters  for  the  purpose,  the  change  in  the  reissue  patent  really 
means  saying  that  in  an  illuminating  sign  the  patentee  claims  an 
exclusive  right  to  use  the  best  letters  placed  upon  the  market. 
This  plainly  is  not  an  invention  for  which  a patent  can  issue.  Any 
one  attempting  to  construct  an  illuminating  sign  would,  without 
the  exercise  of  any  inventive  skill,  procure  raised  letters,  openly 
sold  on  the  market,  which  are  the  best  suited  for  the  purpose, 
because  of  their  excellence  and  cheapness. 

A common  instrument  applied  to  a new  purpose  will  not  sup- 
port a patent  unless  the  means  or  method  of  application  is  new 
and  discloses  the  exercise  of  such  ingenuity  as  to  constitute  a 
patentable  invention.  The  cases  upon  this  topic  are  collected  in 
Terrell’s  Patent  Law,  4th  ed.,  p.  56  et  seq. 

I content  myself  with  quoting  from  Harwood  v.  Great  Nortliei'n 
Railway  Co .-  (1865),  35  L.J.Q.B.  27,  38,  where  Lord  Chelmsford 
says : “ No  sounder  or  more  wholesome  doctrine  than  that  . . . you 
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cannot  have  a patent  for  a well-known  mechanical  contrivance 
merely  'because  it  is  applied  in  a manner  or  to  a purpose  which  is 
analagous  to  the  manner  or  to  the  purpose  in  or  which  it  has 
been  hitherto  notoriously  used.”  To  the  same  effect  is  what  was 
said  by  Lord  Halsbury  in  Morgan  and  Co.  v.  Windover  and  Co. 
(1890),  7 R.P.C.  131,  that  it  is  “ an  absolute  condition  to  the 
validity  of  a patent  that  there  should  be  what  may  properly  be 
called  invention,”  and  the  application  of  well-known  things  to  a 
new  analagous  use  is  not  properly  the  subject  of  a patent,” 

The  counterclaim  filed  by  the  defendants,  asking  that  the  re- 
issue patent  be  set  aside,  presents  a question  of  some  difficulty. 
By  the  Patent  Act,  sec.  30  et  seq .,  where  a patentee  alleges  an 
infringement  of  his  patent  he  is  enabled  to  sue  for  damages  or 
an  injunction  in  any  of  the  provincial  Courts,  and  it  is  well 
settled  that,  as  a defence,  defendants  may  rely  upon  the  invalidity 
of  the  patent,  by  reason  of  lack  of  novelty,  etc.,  etc.  The  statute, 
however,  provides  that  any  one  who  desires  to  impeach  a patent 
must  do  so  in  the  manner  provided  by  sec.  35.  Shortly,  the 
patent  or  an  exemplification  is  to  be  filed  with  the  clerk  of  the 
Court,  and  thereupon  a writ  of  scire  facias  is  to  be  issued.  This 
course  has  not  been  here  adopted,  and  I do  not  think  that  this 
Court  has,  save  upon  a scire  facias , any  jurisdiction  to  declare  the 
reissue  patent  to  be  void. 

The  Exchequer  Court,  by  sec.  23  of  the  Exchequer  Court  Act, 
R.S.C.  1906,  ch.  140,  is  given  jurisdiction  in  all  cases  in  which  it 
is  sought  to  impeach  or  annul  any  patent  of  invention;  and,  if 
the  defendants  desire  to  have  the  plaintiffs*  patent  impeached  or 
annulled  upon  the  ground  of  fraud  or  misconduct,  I think  its  only 
remedy  is  to  resort  to  that  Court,  or  to  proceed  upon  a scire  facias. 
Fraud  or  misconduct  in  the  obtaining  of  a patent  cannot  be  relied 
upon  as  a defence  in  an  infringement  action. 

The  defendants  by  their  counterclaim  not  only  seek  to  set  aside 
the  reissue  patent,  but  claim  damages,  and  the  judgment  appealed 
from  contains  this  somewhat  extraordinary  clause : “ This  Court 
doth  further  order  and  adjudge  that  the  question  of  damages  sus- 
tained by  the  defendants,  as  claimed  in  paragraph  (c)  of  the 
clause  claiming  judgment  in  the  counterclaim,  be  and  the  same 
is  hereby  referred  to  the  Master  in  Ordinary  of  this  Court  to  be 
ascertained  and  settled  by  him.”  When  resort  is  had  to  the 
pleading  to  elucidate  this  paragraph,  (c)  is  found  to  read  as  fol- 
lows: “ Declaring  and  ordering  that  the  defendants  by  counter- 
claim, the  Flexlume  Sign  Company  Limited,  do  pay  and  make 
good  the  last  mentioned  and  all  other  loss,  costs,  charges,  and 
expenses,  and  do  pay  the  damages  of  the  Macey  Sign  Company 
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Limited  in  the  premises,  to  the  Macey  Sign  Company  Limited, 
with  the  costs  of  this  counterclaim  and  for  further  relief”  (sic). 

There  is  nothing  in  the  antecedent  pleading  to  aid  in  attaching 
any  meaning  to  the  quoted  clause.  The  pleading  consists  in  great 
part  of  a narration  of  the  former  litigation  and  of  the  proceedings 
leading  to  the  reissue  patent,  the  validity  of  which  is  attacked  upon 
a large  number  of  grounds,  particularly  upon  the  ground  that  it 
was  obtained  from  the  Commissioner  of  Patents  without  advising 
him  of  the  earlier  litigation,  and  behind  the  defendants*  back.  J. 

After  all  these  facts  have  been  set  out  as  defence,  they  are  re- 
peated by  way  of  counterclaim,  and  it  is  then  said  that  the  de- 
fendants had  suffered  loss  and  damage  to  their  business  by  reason 
of  the  granting  of  the  reissue  patent.  So  far  as  I can  surmise, 
this  is  what  is  intended  to  be  covered  by  the  claim  for  damages; 
and,  as  the  reissue  patent  is  not  set  aside,  the  reference  as  to 
damages  falls. 

The  judgment  should,  I think,  be  varied  by  confining  it  to  the 
dismissal  of  the  action  with  costs,  and  the  dismissal  of  the  counter- 
claim, owing  to  the  absence  of  jurisdiction,  with  costs.  There 
should  he  no  costs  of  the  appeal,  as  success  is  divided. 

Riddell,  J.,  agreed  in  the  result  stated  by  Middleton,  J. 

Logie,  J.,  agreed  with  Middleton,  J. 

Appeal  dismissed  as  to  the  plaintiffs'  claim  and  allowed  as  to 
the  counterclaim , both  without  costs  (Meredith,  C.J.C.P., 
and  Latchford,  J.,  dissenting  as  to  costs.) 
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Rules  op  the  Supreme  Court  of  Ontario. 

The  following  Rule  was  passed  on  the  10th  June,  1924: — 

773 (n).  Rule  722  (3)  (as  now  amended)  is  amended  by 
adding  thereto  the  following  words:  “but  the  Finance  Committee 
may,  in  its  discretion,  from  time  to  time,  direct  that  interest  at 
the  rate  of  five  per  cent,  per  annum,  until  otherwise  ordered  by  the 
Finance  Committee,  shall  be  credited  on  any  account  when  the 
amount  of  such  account  to  its  credit  in  Court  exceeds  $50,000.” 
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Ontario  cases  decided  on  appeal  to  the  Judicial  Committee  of 

th  Privy  Council  and  the  Supreme  Court  of  Canada  and  reported 

since  the  publication  of  vol.  53  of  the  Ontario  Law  Reports  : — 

Caplan  v.  Western  Assurance  Co.,  24  O.W.N.  66,  affirmed  by 
the  Supreme  Court  of  Canada:  Western  Assurance  Co.  v. 
Caplan,  [1924]  S.C.R.  227. 

Clinton  v.  County  of  Hastings,  53  O.L.R.  266,  affirmed  by  the 
Supreme  Court  of  Canada : County  of  Hastings  v.  Clinton, 
[1924]  S.C.R.  195. 

Murphy  v.  Grand  Trunk  Railway  Co.,  52  O.L.R.  642,  reversed 
by  the  Supreme  Court  of  Canada:  Grand  Trunk  Railway 
Co.  of  Canada  v.  Murphy,  [1924]  S.C.R.  101. 

Nesbitt  v.  Redican,  54  O.L.R.  154,  reversed  by  the  Supreme 
Court  of  Canada:  Redican  v.  Nesbitt,  [1924]  S.C.R.  135. 

Ontario  Metal  Products  Co.  Ltd.  y.  Mutual  Life  Insurance 
Co.  of  New  York,  54  O.L.  R.  299,  reversed  by  the  Supreme 
Court  of  Canada:  Ontario  Metal  Products  Co.  y.  Mutual 
Life  Insurance  Co.  of  New  York,  [1924]  S.C.R.  35. 

Ownahome  Realty  Co.  y.  Katzman,  Second  Divisional  Court, 
Appellate  Division,  14th  February,  1923,  unreported,  reversed 
by  the  Supreme  Court  of  Canada:  Katzman  y.  Ownahome 
Realty  Co.,  [1924]  S.C.R.  18. 

Reciprocal  Insurance  Legislation,  Re,  Rex  y.  Otte,  Rex  y. 
Craigan,  53  O.L.R,  195,  varied  by  the  Judicial  Committee: 
Attorney- General  for  Ontario  y.  Reciprocal  Insurers, 
[1924]  A.C.  328. 

Shields,  Re,  53  O.L.R.  510,  affirmed  by  the  Supreme  Court  of 
Canada:  Shields  v.  London  and  Western  Trusts  Co., 
[1924]  S.C.R,  25. 

United  States  of  America  y.  Motor  Trucks  Ltd.,  52  O.L.R. 
262,  reversed  by  the  Judicial  Committee : United  States  of 
America  y.  Motor  Trucks  Ltd.,  [1924]  A.C.  196. 
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5.  Judgment  Allowing  Claim 
against  Estate  of  Debtor — Pro- 
posed Appeal  from,  to  Privy 
Council — Meeting  of  Creditors — 
Voting  on  Question  whether 
Appeal  should  be  Taken — Credit- 
ors Entitled  to  Vote — Appoint- 
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BANKRUPTCY — (Con. ) 

ment  of  Proxy  Good  until  Re- 
voked — Claim  for  Unliquidated 
Damages — Absence  of  Valuation 
— Bankruptcy  Act , secs.  20,  J+2 
(9),  — Bankruptcy  Rule 

119 — Proxy  Emp&wered  to  Vote 
on  Question  of  Appeal  to  “Su- 
preme Court” — Claim  of  Bank 
Guaranteed  by  Holders  of  Judg- 
ment— Reduction  of  Bank's  Claim 
by  Payments  Made  by  Guarantors 
— Subrogation — Claim  of  Guaran- 
tors against  Estate — Bankruptcy 
Act,  sec.  63 — Self-interest — Ap- 
peal— Prosecution  by  Trustee  at 
Expense  of  Respondents — Case  for 
Creditor  to  Take  up  under  sec.  35 
of  Act. 

Re  Andrew  Motherwell  of 
Canada  Limited,  614. 

6.  Proposal  for  Composition — 
Status  of  Authorised  Trustee  In- 
tervening for  Purposes  of  Com- 
position — Application  to  the 
Court  to  Determine  Right  to 
Goods  Claimed  by  Creditor — 
Property  of  Debtor  still  in  him 
— Jurisdiction. 

Re  Geller  Brothers,  283. 


BANKS  AND  BANKING. 

Petitions  for  ’Winding-up  of 
Bank — Insolvency — Evidence  of 
— Suspension  of  Payment — Ap- 
pointment of  Curator — Bank  Act, 
1913,  3 & If.  Geo.  V.  ch.  9,  secs. 
117,  126 — Winding-up  Act,  R.S. 
C.  1906,  ch.  llflf,  secs.  3(a),  (d), 
29,  151 — Acknowledgment — 
Resolution  of  Directors — Time  at 
which  Order  may  be  Made — 


BANKS  AND  BANKING 

— ( Continued .) 
Amendment  of  Petitions  — Ap- 
pointment of  Interim  Liquidator. 

Re  Home  Bank  of  Canada, 
606. 

See  Bankruptcy,  1. 


BARRISTER. 

Disbarment  by  Benchers  of  Law 
Society  of  Upper  Canada— Law 
Society  Act,  R.S.O.  191 If.,  ch.  157 
— R.S.O.  1897,  ch.  172,  secs.  U, 
16(1)  — * Misconduct — Inquiries 
by  Committees  — Interference  by 
Court — Action  for  Reinstatement 
— Evidence — Conspiracy  — Right 
of  Court  to  Interfere  with  Exer- 
cise of  Statutory  Powers. 

Hall  v.  Ball,  147. 


BASTARD. 

See  Evidence,  1. 


BEACH. 

See  Land. 


BENCHERS. 

'See  Barrister. 


BEQUEST. 

See  Will. 


BETTING  INFORMATION 
ACT. 

See  Constitutional  Law. 


BILL  OF  LADING. 

See  Railway,  1. 


BOARD  OF  GRAIN  COMMIS- 
SIONERS. 

See  Grain. 
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BRIDGE. 

See  Municipal  Corporations, 

1. 


BUILDING  CONTRACT. 

See  Contract,  1. 


BUILDING  RESTRICTIONS. 

See  Municipal  Corporations, 
2,  3,  4. 


BUILDINGS. 

See  Contract,  4 — Municipal 
Corporations,  5. 

BUSINESS  ASSESSMENT. 

See  Assessment  and  Taxes,  5. 


BY-LAWS. 

See  Company,  2 — Municipal 
Corporations,  2-5. 


CANCELLATION. 

See  Contract,  2. 


CAPITAL. 

See  Company,  1 — Executors. 


CARRIERS. 

See  Railway,  1. 

CASES. 

Anderson  v.  Nobels  Explosive 
Co.  (1906),  12  O.L.R.  644,  ap- 
plied. Paul  y.  Chandler  & 
Fisher  Ltd.,  410. 

Beam,  The,  [1906]  P.  48,  dis- 
tinguished.  Great  Lakes  Steam- 
ship Co.  v.  Maple  Leaf  Milling 
Co.  Ltd.,  174. 

Bennett  and  City  of  Hamilton, 
Be  (1922),  52  O.L.R.  229,  dis- 
sented from.  Code  y.  Jones  and 
Town  of  Perth,  425. 


CASES — ( Continued .) 
Black  y.  Williams , [1895]  1 Ch 
408,  420,  followed.  Hoover- 

Owens  Rentsciiler  Co.  v.  Gulf 
Navigation  Co.  Inc.,  483. 

Bremner  v.  Bleakley  (1922), 
52  O.L.R.  124,  reversed.  Brem- 
ner v.  Bleakley,  233. 

Briton  Medical  and  General 
Life  Association,  In  re  (1886),  11 
O.R.  478,  distinguished.  Re 
Home  Bank  of  Canada,  606. 

Brown  v.  Walsh  (1919),  45  O. 
L.R.  646,  distinguished.  Sander- 
son v.  Morton,  479. 

Burbury  v.  Jackson,  [1916]  1 

K. B.  16,  18,  followed.  Walker  y. 
Foster,  214. 

C.  K.  & C.,  Solicitors,  Re 
(1875),  6 P.R.  226,  doubted. 
Smyth  y.  Donnelly,  285. 

Campbell  v.  Baker  (1905),  9 
O.L.R.  291,  referred  to.  Corri- 
gan y.  City  of  Toronto,  56. 

Canadian  Bank  of  Commerce  v. 
Patricia  Syndicate  (1921),  51  O. 

L. R.  42,  affirmed.  Ross  v.  Cana- 
dian Bank  of  Commerce,  59. 

Canadian  Westinghouse  Co. 
Ltd . v.  Canadian  Pacific  Railway 
Co.  (1922),  22  O.W.N.  284,  re- 
versed. Canadian  Westing- 
house  Co.  Ltd.  v.  Canadian  Pa- 
cific Railway  Co.,  238. 

Chadwick  v.  City  of  Toronto 
(1914),  32  O.L.R.  Ill,  approved. 
Campbell  v.  Township  of  Mor- 
ris, 358. 

Chisholm  v.  Boulton  (1889), 
22  Q.B.D.  736,  followed.  Rex  y. 
Gordon,  355. 

Cline  v.  Cornwall  (1874),  21 
Gr.  129,  approved  and  followed. 
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CASES — ( Continued .) 
Code  v.  Jones  and  Town  of 
Perth,  425. 

Cook  v.  Koldoffsky  (1916),  35 
O.L.R.  555,  referred  to.  Smith  & 
Sons  Ltd.  v.  May,  21. 

Cornwall  v.  Henson , [1900]  2 
Ch.  298,  explained.  Sanderson 
v.  Morton,  479. 

Cox  y.  Hickman  (1860),  8 H. 
L.C.  268,  306,  applied  and  fol- 
lowed. Ross  y.  Canadian  Bank 
of  Commerce,  59. 

Craddock  Brothers  y.  Hunt, 
[1922]  2 Ch.  809,  [1923]  2 Ch. 
136,  explained.  Sweitzer  y. 
Granger,  70. 

Davies  v.  Bromley  Corporation, 
[1908]  1 K.B.  170,  applied. 

Forst  v.  City  of  Toronto,  256. 

Davis  y.  Beggs  (1919),  46  O. 
L.R.  169,  referred  to.  Haygarth 
y.  Webb,  172. 

Dodd  y.  Churton,  [1897]  1 Q. 
B.  562,  569,  referred  to.  Grier  v. 
Georgas,  580. 

Dudson’s  Contract, In  re  (1878), 
8 Ch.  D.  628,  followed.  Re 
Wright  and  Riach,  404. 

Dysart  (Earl  of)  v.  Hammer- 
ton  & Co.,  [1914]  1 Ch.  822, 
[1916]  1 A.C.  57,  followed.  City 
of  Windsor  y.  Canadian  Pa- 
cific Railway  Co.,  222. 

Eastview,  Town  of,  v.  Roman 
Catholic  Episcopal  Corporation  of 
Ottawa  (1918)  44  O.L.R.  284,  re- 
ferred to.  City  of  Windsor  v. 
Canadian  Pacific  Railway  Co., 
222. 

Empress  The,  [1923]  P.  96, 
approved.  Great  Lakes  Steam- 
ships Co.  y.  Maple  Leaf  Mill- 
ing Co.  Ltd.,  174. 


CASES — (Continued.) 

Ewart  Carriage  Works  Limited, 
In  re  (1904),  8 O.L.R.  527,  dis- 
tinguished. Re  Home  Bank  of 
Canada,  606. 

Flexlume  Sign  Co.  Ltd.  v. 
Macey  Sign  Co.  Ltd.  (1916-18), 
10  O.W.N.  305,  12  O.W.N.  89, 
referred  to.  Flexlume  Sign  Co. 
Ltd.  y.  Macey  Sign  Co.  Ltd., 
669. 

Freear  v.  Gilders  (1921),  50 
O.L.R.  217,  referred  to.  Nesbitt 
y.  Redica*n,  154. 

Freman,  In  re,  [1898]  1 Ch. 
28,  33,  followed.  Re  Yair,  497. 

Gardner  v.  Hodgson's  Kingston 
Breweries  Co.,  [1900]  1 Ch.  592, 
600,  [1901]  2 Ch.  198,  [1903]  A. 
C.  229,  236,  followed.  Bowes  y. 
Reid,  253. 

Great  Lakes  Steamship  Co.  v. 
Maple  Leaf  Milling  Co.  Ltd. 
(1922),  52  O.L.R.  222,  reversed. 
Great  Lakes  Steamship  Co.  v. 
Maple  Leaf  Milling  Co.  Ltd., 
174. 

Green  v.  Stevenson  (1905),  9 
O.L.R.  671,  followed.  Sweitzer 
y.  Granger,  70. 

Guelph  Worsted  Spinning  Co. 
Y.  City  of  Guelph  (1914),  30  O. 
L.R.  466,  approved.  Campbell  v. 
Township  of  Morris,  358. 

Hadley  v.  Baxendale  (1854),  9 
Ex.  341,  354,  applied.  Hamil- 
ton Gear  and  Machine  Co.  Ltd. 
y.  Lewis  Brothers  Limited,  585. 

Hamilton  v.  Hamilton  (1920), 
47  O.L.R.  359,  explained.  Sweeny 
v. Manufacturers  Holding  Cor- 
poration, 250. 

Hamilton  v.  Vineberg  (1912), 
3 O.W.N.  605,  1337,  21  O.W.R. 
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CASES — (Continued.) 

75,  22  O.W.B.  238,  4 D.L.R.  827, 
approved.  Grier  v.  Georgas, 
580. 

Hands  v.  Law  Society  of  Upper 
Canada  (1888-90),  16  O.R.  625, 
635,  636,  17  A.E.  41,  applied  and 
followed.  Hall  v.  Ball,  147. 

Harrison  v.  Holland  and  Han- 
nen  and  Cubitts  Ltd.,  [1921]  3 K. 

B.  297,  [1922]  1 K.B.  211,  ex- 
plained. Sanderson  v.  Morton, 
479. 

Howard  Stove  Manufacturing 
Co.  v.  Dingman  (1907),  10  O.W. 
R.  127,  followed.  Matthews  y. 
Maurice,  64. 

Kelly  v.  Enderton , [1913]  A. 

C.  191,  distinguished.  Foster  v. 
Reaume,  245. 

Kendall  v.  Hamilton  (1879),  4 
App.  Cas.  504,  referred  to.  Wabi 
Iron  Works  Ltd.  v.  Patricia 
Syndicate,  640. 

Kennedy  v.  Panama  New  Zea- 
land and  Australian  Royal  Mail 
Co.  (1867),  L.E.  2 Q.B.  580,  587, 
referred  to.  Nesbitt  v.  Eedican, 
154. 

Leonard  v.  Metropolitan  Life 
Insurance  Co.  (1910),  44  N.S.E. 
420,  approved.  Moore  v.  Metro- 
politan Life  Insurance  Co., 
474. 

Loring  v.  Thomas  (1861),  1 
Dr.  & Sm.  497,  explained  and  fol- 
lowed. Re  Cerswell,  162. 

Luff  man  v.  Luff  man  (1898), 
25  A.E.  48,  followed.  Hoover- 
Owens  Rentsciller  Co.  y.  Gulf 
Navigation  Co.  Inc.,  483. 

McKay,  Re  (1921),  51  O.L.R. 
86,  2 C.B.R.  59,  distinguished. 
Re  Geller  Brothers,  283. 


CASES — (Continued.) 

Mackay  v.  Toronto  Corporation, 
[1920]  A.C.  208,  followed.  Forst 
y.  City  of  Toronto,  256. 

Macklem,  Re  (1922),  23  O.W. 

N.  37,  considered.  Re  Speers,  19. 
McLeod  v.  Curry  (1921),  51 

O. L.R.  68,  reversed.  McLeod  y. 
Curry,  205. 

Magdalena  Steam  Navigation 
Co.,  Re  (1860),  Johns.  Ch.  690, 
referred  to.  Zimmerman  v.  Trus- 
tee of  Andrew  Motherwell  of 
Canada  Limited,  342. 

Marsh  v.  Joseph , [1897]  1 Ch. 
213,  245,  referred  to.  Re  Fitz- 
patrick, Re  Solicitor,  3. 

Mitchell  Y.  Fidelity  and  Cas- 
ualty Co.  of  New  York  (1916),  35 
O.L.R.  280,  37  O.L.R.  335, [1917] 
A.C.  592,  referred  to.  Battle  y. 
Fidelity  and  Casualty  Co.  of 
New  York,  24. 

Modern  Cloak  Co.  v.  Bruce 
Manufacturing  Co.  (1920),  48  O. 
L.R.  469,  explained.  Sweeny  v. 
Manufacturers'  Holding  Cor- 
poration, 250. 

Moorcock,  The  (1889),  14  P.D. 
64,  distinguished.  Great  Lakes 
Steamship  Co.  y.  Maple  Leaf 
Milling  Co.  Ltd.,  174. 

Morris  v.  Hamilton  Radial 
Electric  Railway  Co.  (1922),  52 
O.L.R.  120,  affirmed.  Morris  v. 
Hamilton  Radial  Electric 
Railway  Co.,  208. 

Morrow  v.  Lancashire  Insur- 
ance Co.  (1899),  26  A.R.  173, 
followed.  Battle  v.  Fidelity 
and  Casualty  Co.  of  New 
York,  24. 

Murphy  v.  Metropolitan  Life 
| Insurance  Co.  (1908),  118  N.W. 
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CASES — ( Continued .) 
Repr.  355,  approved.  Moore  v. 
Metropolitan  Life  Insurance 
Co.,  474. 

Murray  v.  Brown  (1894),  16 
P.R.  125,  approved.  Somers  v. 
Kingsbury,  166. 

Ottawa , City  of,  v.  Nantel 
(1921),  51  O.L.R.  269,  explained 
and  distinguished.  City  of  Ot- 
tawa v.  Keefer,  86. 

Ottawa,  City  of,  v.  Ottawa  Pub- 
lic School  Board  (1923),  54  O.L. 
R.  414,  varied.  City  of  Ottawa 
v.  Ottawa  Public  School 
Board,  633. 

Packard  v.  Metropolitan  Life 
Insurance  Co.  -(1903),  72  N.H.  1, 
approved.  Moore  v.  Metropoli- 
tan Life  Insurance  Co.,  474. 

Peacock  v.  Crane  (1913),  29 
O.L.R.  282,  distinguished.  Fos- 
ter v.  Reaume,  245. 

Perry  v.  Perry  (1923),  53  O.L. 
R.  502,  reversed.  Perry  v. 
Perry,  613. 

Pettey  v.  Parsons,  [1914]  2 Ch. 
653,  applied  and  followed.  Lewis 
v.  Wakeling,  647. 

Port  Arthur  Waggon  Co.  Ltd., 
Re,  Tudhopes  Case  (1919),  45 
O.L.R.  260,  271,  applied  and  fol- 
lowed. Re  Canadian  Cordage 
and  Manufacturing  Co.  Ltd., 
486. 

Powell-Rees  Limited  v.  Anglo- 
Canadian  Mortgage  Corporation 
(1912),  26  O.L.R.  490,  27  O.L.R. 
274,  applied  and  followed.  Trin- 
ity College  v.  Le vinter,  290. 

Quintal  and  Lynch  Limited  v. 
Goderich  Elevator  and  Transit 
Co.  Limited  (1922),  52  O.L.R. 
153,  affirmed.  Quintal  and 


CASES — ( Continued .) 
Lynch  Limited  v.  Goderich 
Elevator  and  Transit  Co.  Lim- 
ited, 200. 

Regina  v.  Coulson  (1896),  27 
O.R.  59,  followed.  Rex  v.  Gor- 
don, 355. 

Rex  v.  Nat  Bell  Liquors  Ltd., 
[1922]  2 A.C.  128,  144,  referred 
to.  Rex  y.  Gordon,  355. 

Rex  y.  Page  (1923),  53  O.L.R. 
70,  followed.  Rex  v.  Gordon, 
355. 

Salt  Union  Limited  v.  Brunner 
Mond  & Co.,  [1906]  2 K.B.  822, 
specially  referred  to.  Bremner 
y.  Bleakley,  233. 

Sandusky  Coal  Co.  v.  Walker 
(1896),  27  O.R.  677,  followed. 
Matthews  v.  Maurice,  64. 

Scott  v.  Town  of  Listowel 
(1887),  12  P.R.  77,  applied.  Bar- 
rett y.  City  of  Toronto,  623. 

S click  v.  New  York  Life  Insur- 
ance Co.  (1920),  48  O.L.R.  416, 
referred  to.  Ontario  Metal 
Products  Co.  Ltd.  v.  Mutual 
Life  Insurance  Co.  of  New 
York,  299. 

Shera  v.  Ocean  Accident  and 
Guarantee  Corporation  (1900), 
32  O.R.  411,  distinguished.  Bat- 
tle v.  Fidelity  and  Casualty 
Co.  of  New  York,  24. 

Simmons  v.  Storer  (1880),  14 
Ch.  D.  154,  referred  to.  Corri- 
gan y.  City  of  Toronto,  56. 

Sinclair,  In  re  (1901),  2 O.L. 
R.  349,  referred  to.  Re  Cers- 
well,  162. 

Speers,  Re  (1923),  54  O.L.R. 
19,  referred  to.  Re  Cerswell, 
162. 

Tennants  ( Lancashire ) Ltd.  v. 
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CASES — ( Continued . ) 

C.  S.  Wilson  and  Co.  Ltd.,  [1917] 
A.C.  495,  distinguished.  Hollin- 
ger  Consolidated  Gold  Mines 
Ltd.  y.  Northern  Canada 
Power  Co.  Ltd.,  508. 

Tomkins  v.  Metropolitan  Life 
Insurance  Co.  (1898),  Q.B.  14  S. 
C.  246,  approved.  Moore  y. 
Metropolitan  Life  Insurance 
Co.,  474. 

Toronto,  City  of,  y.  Foss  (1912- 
13),  27  O.L.E,  264,  612,  followed. 
McCormick  y.  City  of  Toronto, 
603. 

Toronto,  City  of,  v.  King 
(1923),  54  O.L.E.  100,  followed. 
McCormick  v.  City  of  To- 
ronto, 603. 

Toronto,  City  of,  v.  Toronto 
Electric  Light  Co.  (1906),  11  O. 
L.E.  310,  specially  referred  to. 
Battle  Creek  Toasted  Corn 
Flake  Co.  y.  Kellogg  Toasted 
Corn  Flake  Co.,  629. 

Toronto  Roman  Catholic  Sepa- 
rate School  Board  v.  City  of  To- 
ronto and  Price,  City  of  Toronto 
y.  Toronto  Roman  Catholic  Sepa- 
rate School  Board  (1922),  22  O. 
W.N.  518,  affirmed.  Toronto 
Eoman  Catholic  Separate 
School  Board  y.  City  of  To- 
ronto and  Price,  City  of  To- 
* ronto  y.  Toronto  Eoman  Cath- 
olic Separate  School  Board, 
224. 

Toronto  Roman  Catholic  Sepa- 
rate School  Board  and  Price,  Re 
(1921),  21  O.W.N.  27,  affirmed. 
Be  Toronto  Eoman  Catholic 
Separate  School  Board  and 
Price,  224. 

Toronto  Railway  Co.  and  City 


CASES — ( Continued. ) 
of  Toronto,  Re  (1918),  44  O.L.E. 
381,  distinguished.  Be  McLean 
Gold  Mines  Ltd.  and  The  At- 
torney-General for  Ontario, 
573. 

Union  Colliery  Co.  y.  The  King 
(1900),  31  Can.  S.C.B.  81,  dis- 
cussed. Bex  y.  Canadian  Allis- 
Chalmers  Ltd.,  38. 

Upper  Canada  College  v.  City 
of  Toronto  (1916-17),  37  O.L.E. 
665,  55  Can.  S.C.E.  433,  followed. 
City  of  Ottawa  y.  Ottawa 
Public  School  Board,  414. 

Warnock  v.  Sheppard  (1917), 
39  O.L.E.  99,  referred  to.  Smith 
& Sons  Ltd.  v.  May,  21. 

Westwood  y.  Secretary  of  State 
for  India  in  Council  (1863),  7 
L.T.N.S.  736,  referred  to.  Grier 
y.  Georgas,  580. 

Whitlock  v.  Loney  (1917),  38 
D.L.E.  52,  approved.  Fulton 
Hardware  Co.  y.  Mitchell,  472. 

Wigsell  v.  School  for  Indigent 
Blind  (1882),  8 Q.B.D.  357, 
specially  referred  to.  M.  J. 
O’Brien  Ltd.  v.  Freedman,  455. 

Wilde  y.  Gibson  (1848),  1 H. 
L.C.  605,  632,  referred  to.  Hes- 
BITT  Y.  BEDICAN,  154. 

Williams,  Re  (1903),  5 O.L.E. 
345,  referred  to.  Be  Speers,  19. 

Windsor,  City  of,  v.  Canadian 
Pacific  Railway  Co.  (1922),  52  O. 
L.E.  83,  affirmed;  City  of  Wind- 
sor y.  Canadian  Pacific  Bail- 
way  Co.,  136,  222. 

Zimmerman  y.  Trustee  of  An- 
drew Motherwell  of  Canada  Lim- 
ited (1923),  54  O.L.E.  342,  re- 
ferred to.  Be  Andrew  Mother- 
well  of  Canada  Ltd.,  614. 
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CHARITABLE  GIFT. 

See  Will,  4. 


CHATTEL  MORTGAGE. 

See  Bankruptcy,  2 — Sale  of 
Goods.  

CHEQUE. 

See  Vendor  and  Purchaser, 

3,  4. 


CHILDREN  OF  UNMAR- 
RIED PARENTS  ACT. 

See  Evidence. 


CLOSING  OF  STREETS. 

See  Railway,  2. 


CODICIL. 

See  Will,  7. 


COLLISION. 

See  Negligence. 


COMMISSIONS. 

See  Principal  and  Agent,  1, 
2,  3.  

COMMITTEE. 

See  Lunatic. 


COMPANY. 

Dividends  on  Shares — Impair- 
ment of  Capital — Income  or  Capi- 
tal— Construction  of  Will — Ques- 
tion between  Life-tenant  and  Re- 
mainderman— Ontario  Companies 
Act,  sec.  95(2),  (5) — Money  m 
Court — Execution  Creditors  of 
Life-tenant  — Absence  of  Stop- 
order— Rights  of  Assignee — Trus- 
tee— Appointment  of. 

Re  Vickers,  352. 

2.  Money  Lent  to  Company — 
Security — Mortgage  on  Property 


[vol. 

COMPANY — ( Continued .) 
of  Company  and  Issue  of 
Shares  to  Lenders — By-law  of 
Directors  — Validiti / — Confir- 
mation by  Shareholders — -Notice 
of  Meeting  — Two-thirds  Ma- 
jority of  Shareholders — Domin- 
ion Companies  Act,  R.S.C. 
1906,  ch.  79,  sec.  69 — Personal 
Interest  of  Director — Authorised 
Transaction — Validity  of  Mort- 
gage, notwithstanding  Possible 
Invalidity  of  Remainder  of 
Scheme  Authorised  by  By-law. 

Zimmerman  v.  Trustee  of 
Andrew  Motherwell  of  Can- 
ada Limited,  342. 

3.  Winding-up — Contributories 
— Deceased  Person  Settled  on  List 
— Ineffective  Proceedings — Wind- 
ing-up Act,  R.S.C.  1906,  ch.  Ilf  I, 
secs.  18-51 — Sale  by  Liquidator  of 
Claim  against  Estate  of  Deceased 
Enforcement  by  Purchaser  of 
Claim  against  Estate  of  Deceased 
—TJse  of  Winding-up  Machinery 
to  Enforce  Claim — Close  of  Liqui- 
dation— Reservation  of  Questions 
between  Purchaser  and  Contribu- 
tories— Relative  Liability  of  Con- 
tributory— Acceptance  by  Credit- 
ors of  Small  Final  Dividend — 
Effect  of. 

Re  Canadian  Cordage  and 
Manufacturing  Co.  Ltd.,  486. 

See  Assessment  axd  Taxes,  3 
— Bankruptcy  — Banks  and 
Banking  — Criminal  Law — 
Partnership,  3 — Will,  4. 


COMPENSATION. 

See  Executors  — Municipal 
Corporations,  1. 
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COMPOSITION. 

See  Bankruptcy,  6. 


CONCURRENT  NEGLI- 
GENCE. 

See  Negligence. 


CONDITIONAL  SALE. 

See  Bankruptcy,  2 — Sale  of 
Goods — Ship,  1. 


CONSPIRACY. 

See  Barrister. 


CONSTITUTIONAL  LAW. 

Ontario  Betting  Information 
Act , 1923,  13  & Ilf  Geo.  V.  ch.  5. 
Rex  v.  Lichtman,  502. 

See  Grain. 


CONTRACT. 

1.  Building  Contract  — Con- 
struction — Additions  to  Work 
Made  by  Architect — Work  not 
Completed  within  Time  Fixed 
— Liquidated  Damages  for  De- 
lay— Extension  of  Time. 

Grier  v.  Georgas,  580. 

2.  Formation — Written  Order 
for  Goods  to  be  Manufactured 
and  Delivered  — Acceptance  by 
Correspondence  and  Conduct — 
Delay  in  Delivery  — Refusal  to 
Accept  Later  Deliveries  — At- 
tempt to  Cancel  Contract — Exer- 
cise of  Ownership  — Resale  of 
Goods — Defective  Goods— Right 
to  Repudiate  — Waiver — Return 
of  Part  of  Goods — Detention  — 
Acquiescence  — Goods  Manufac- 
tured and  Ready  for  Delivery — 
Damages — Rejection  of  Portions 


CONTRACT — ( Continued .) 

of  Goods  by  Persons  to  whom 
Resold — Replacement  — Damage 
by  Loss  of  Customers — Whether 
within  Contemplation  of  Parties. 

Hamilton  Gear  and  Ma- 
chine Co.  Limited  y.  Lewis 
Brothers  Limited,  585. 

3.  Restraint  of  Trade — Cove- 
nants of  Servant  with  Respect  to 
Conduct  after  Leaving  Service 
of  Master  — Restrictions  Unen- 
forceable as  Illegal  or  too  Wide — 
Restriction  as  to  Assisting  or  Ad- 
vising Servants  to  Leave  Employ- 
ment of  Master — Separate  and 
Severable  Covenants  — Enforce- 
ment of  one  Covenant  only  — 
Damages  Fixed  by  Contract  — 
Liquidated  Damages  or  Penalty 
— Admissions  Made  at  Trial  by 
Counsel — Attempt  by  Defendant 
to  Repudiate. 

Dominion  Art  Co.  Limited 
v.  Murphy,  332. 

4.  Sale  and  Purchase  of  Build- 
ings— Time  Fixed  for  Removal, 
but  no  Express  A greement  to 
Remove  — Whether  Foundations 
Included  in  “Buildings” — Fail- 
ure to  Remove  Foundations  — - 
Breach  of  Contract — Damages — 
Measure  of. 

M.  J.  O’Brien  Limited  v. 
Freedman,  455. 

5.  Supply  of  Electric  Energy 
for  Operation  of  Mines — Require- 
ments of  Mining  Companies  in 
Contemplation  of  Parties  when 
Contracting  — Progressive  Re- 
quirements — Failure  of  Water 
Sup  pit/  — Supplying  Needs  of 


696 


ONTARIO  LAW  REPORTS. 


CONTRACT — ( Continued .) 
other  Customers  — Cause  of 
Breach — Bight  to  Recover  Dam- 
ages. 

Hollinger  Consolidated 
Gold  Mines  Limited  y.  North- 
ern Canada  Power  Co.  Lim- 
ited, 508. 

See  Grain  — Insurance  — 
Mechanics'  Liens  — Munic- 
ipal Corporations,  5,  6 — Prac- 
tice — Schools  — Ship,  2 — 
Trade-Marks  and  Trade-Names 
— Vendor  and  Purchaser. 


CONTRIBUTORIES. 

See  Company,  3. 


CONVICTION. 

See  Criminal  Law  — Public 
Health  Act. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  Evidence. 


COSTS. 

1.  Scale  of  Costs  — Action 
Brought  in  County  Court  — 
Whether  ivithin  Jurisdiction  of 
Division  Court  — Ascertainment 
of  Amount  of  Claim — Necessity 
for  Extrinsic  Evidence  beyond 
Production  of  Documents  and 
Proof  of  Signature  of  Defendant 
— Division  Courts  Act , sec.  62(d) 
(10  & 11  Geo.  V.  ch.  8 If.,  sec.  1) 
— Appeal  from  Judgment  at  Trial 
in  County  Court — County  Courts 


[vol. 

COSTS — (Continued.) 

Act , sec.  1+0  (d)— Rule  61+9 — Jud- 
icature Act,  sec.  27. 

Heintzman  y.  Young,  13. 

2.  Taxation — Counsel  Fees  — 
Quantum  — ■ Appeal  — Question 
of  Principle — Two  Defendants 
Properly  Severing  in  their  De- 
fences— Right  of  each  Defendant 
to  Indemnity  in  Respect  of  Costs 
without  Distinction  as  to  Part 
Taken  at  Trial  or  on  Appeal — 
Objections  to  Taxation  — Rule 
681. 

Corrigan  y.  City  op  Toronto, 
56. 

See  Bankruptcy,  3 — Execu- 
tors— Patent  por  Invention, 
1 — Principal  and  Agent,  2 — 
Solicitor,  1 — Will,  6. 


COUNSEL  FEES. 

See  Costs,  2 — Solicitor,  1. 


COUNTERCLAIM. 

See  Patent  por  Invention. 

COUNTY  COURT  JUDGE. 

See  Assessment  and  Taxes,  6 
— Railway,  2. 


COUNTY  COURTS. 

See  Costs,  1. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes,  6. 


COURTS. 

See  Appeal. 


COVENANT. 

See  Contract,  3. 
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CREDITORS. 

See  Bankruptcy  — Company 
— Will,  5. 


CRIMINAL  CONVERSA- 
TION. 

See  Particulars. 


CRIMINAL  LAW. 

Indictment  of  Company  for 
Carelessly  or  Negligently  Ope- 
rating Machine  in  Factory  and 
thereby  Causing  Grievous  Bodily 
Injury — Criminal  Code , secs. 

,2^7,  281  — Whether  Offence  in 
Laiv  Disclosed  — Conviction  — 
Absence  of  Evidence  to  Sustain. 

Bex  v.  Canadian  Allis- 
Chalmers  Limited,  38. 

See  Public  Health  Act. 


CROWN. 

See  Bankruptcy,  3 — Revenue. 


CURATOR. 

See  Banks  and  Banking. 


CUSTOMERS. 

See  Contract,  5. 


DAMAGES. 

See  Contract,  1-5 — Munic- 
ipal Corporations,  1,  5 — Prin- 
cipal and  Agent,  3 — Ship,  2 
— Trade-Marks  and  Trade- 
Names  — Vendor  and  Pur- 
chaser, 3. 


DEATH. 

See  Insurance  — Practice — 
Will. 

45 — 54  o.l.r. 


DECLARATION  OF  TRUST. 

See  Trusts  and  Trustees,  1. 


DEED. 

See  Trusts  and  Trustees,  1. 
— Vendor  and  Purchaser,  4. 


DEPENDENT  RELATIVE 
REVOCATION. 

See  Will,  ?'. 


DEPOSIT. 

See  Vendor  and  Purchaser, 
3. 


DEVISE. 

See  Will. 


DEVOLUTION  OF  ESTATES 
ACT. 

See  Trusts  and  Trustees,  2. 


DIRECTORS. 

See  Company. 


DISBARMENT. 

See  Barrister. 


DISCIPLINE. 

See  Barrister — Solicitor,  2. 


DISCLAIMER. 

See  Mortgage. 

DISCOVERY. 

1.  Examination  of  Officer  of 
Plaintiff  Corporation — Rule  827 
(2)  — University  — College  — 
Chancellor  of  University — Action 
Relating  to  Matters  under  Man- 
agement of  Committee — Examin- 
ation of  Chancellor  as  Member  of 
Committee  — Solicitor  — Privi- 
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DISCOVERY—  ( Continued .) 

lege — Bight  of  Examining  Party 
to  Select  Officer  for  Examination. 

Trinity  College  y.  Levinter, 
290. 

2.  Examination  of  Plaintiff 
Resident  Abroad — Place  for  Ex- 
amination— Buie  328 — “Just  and 
Convenient.” 

Sweeney  y.  Manufacturers' 
Holding  Corporation,  250. 


DISCRETION. 

See  Railway,  2. 


DISTRIBUTION  OF 
ESTATES. 

See  Will. 


DIVIDENDS. 

See  Assessment  and  Taxes,  3 
— Company,  1. 


DIVISION  COURTS. 

See  Costs,  1. 


DOMICILE. 

See  Will,  5,  7. 


DOWER. 

See  Will,  4. 


DUPLEX  HOUSE. 

Municipal  Corporations, 

2. 


EASEMENT. 

Bight  of  Way — Fences — Gates , 
Lewis  v.  Wakeling,  647. 

See  Way. 


ELECTION. 

See  Bankruptcy,  4 — Insur- 
ance, 1 — Principal  and  Agent, 
2 — Will,  4. 


ELECTRIC  ENERGY. 

See  Contract,  5. 


ELEVATOR  COMPANY. 

See  Grain. 


ENGINEER. 

See  Municipal  Corporations, 


EQUALISATION  OF  AS- 
SESSMENT. 

See  Schools. 


ESTATE. 

See  Settlement — Will. 


ESTOPPEL. 

See  Trade-Marks  and  Trade- 
Names. 


EVIDENCE. 

Affiliation  Order — Children  of 
Unmarried  Parents  Act , 1921,  11 
Geo.  V.  ch.  55,  sec.  25 — Corrobo- 
ration— Letters  of  Defendant  — 
Proof  of  Handwriting  by  Inde- 
pendent Witness — Further  Evi- 
dence Admitted  on  Appeal. 

Walker  y.  Foster,  214. 

See  Appeal,  2 — Costs,  1 — 
Public  Health  Act — Railway, 
1 — Trusts  and  Trustees,  1 — 
Will,  6. 


EXAMINATION  OF 
PARTIES. 

See  Discovery. 
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EXCAVATION. 

See  Land. 


l EXCHANGE  OF  LANDS. 

See  Vendor  and  Purchaser, 

1. 


EXCHEQUER  COURT  OF 
CANADA. 

See  Patent  for  Invention. 


EXECUTION  CREDITORS. 

See  Company,  1 — Gift  — 
Mortgage. 


EXECUTORS. 

Accounts — Disbursements  and 
' Compensation  for  Services  — 
Whether  Chargeable  to  Capital 
or  Income — Questions  between 
Life-tenant  and  Remaindermen — 
Collection  of  Income — Repairs — 
Interest — Payments  to  Agent  for 
Collecting  Rents  — 

Costs — Taxation — Proper  Taxing 
Officer — Surrogate  Rule  10 — So- 
licitors Act , sec.  38(3) — Supreme 
Court  Rule  7 55 — “Otherwise  Or- 
der’ — Local  Registrar  of  Su- 
preme Court — Principle  of  Tax- 
ation— General  Bills  against  Es- 
tate— Surrogate  Court  Tariff — 
Costs  of  Sale  Proceedings — Tar- 
iff E. 

Re  Vair,  497. 

See  Trusts  and  Trustees,  2. 


EXEMPTIONS. 

See  Assessment  and  Taxes — 
Revenue. 


FATAL  ACCIDENTS  ACT. 

See  Practice. 


FENCES 

See  Easement. 


FIXTURES. 

See  Sale  of  Goods. 


FORECLOSURE. 

See  Mortgage. 


FORFEITURE. 

See  Mines  and  Mining — Ven- 
dor and  Purchaser,  3. 


FOUNDATIONS. 

See  Contract,  4. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Bankruptcy,  4 — Insur- 
ance, 1,  2 — Vendor  and  Pur- 
chaser, 4. 


FRAUDULENT  TRANSFER. 

See  Gift. 


GIFT. 

Action  by  Execution  Creditor 
of  Donor  to  set  aside  as  Fraud- 
ulent— Transfer  of  Assets  in  Al- 
berta— Recovery  against  Donee — 
Judgment  for  Alimony  Recovered 
in  ' Ontario . 

Perry  v.  Perry,  613. 

See  Will. 


GOODWILL. 

See  Trade-Marks  and  Trade- 
Names. 


FACTORY. 

See  Criminal  Law. 
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GRAIN. 

Negligence  of  Elevator  Com- 
pany— Deterioration  of  Grain — 
Evidence — Finding  of  Fact  of 
Trial  Judge  Affirmed  on  Appeal 
— Contrary  Finding  of  Dominion 
Board  of  Grain  Commissioners — ^ 
Powers  of  Board — Finding  not 
Binding  on  Court  — Dominion 
Grain  Act,  1912,  2 Geo.  V.  ch. 
27,  secs.  127,  128,  131,  1J+0— 
Storage  Contract  — Breach — As- 
signment - — Receipt  — Constitu- 
tional Validity  of  Act. 

Quintal  and  Lynch  Limited 
y.  Goderich  Elevator  and 
Transit  Co.  Limited,  200. 


HARBOUR. 

See  Ship,  2. 


HIGHWAY. 

See  Negligence  — Nuisance 
— Railway,  2. 


HOLOGRAPH  WILL. 

See  Will,  5,  7. 


HOSPITAL  FOR  INSANE. 

See  Lunatic. 


HUSBAND  AND  WIFE. 

See  Gift — Trusts  and  Trus- 
tees, 1. 


INCOME. 

See  Executors. 


INCOME  ASSESSMENT. 

See  Assessment  and  Taxes, 
2-6. 


[vol. 

INDEPENDENT  CONTRAC- 
TOR. 

See  Master  and  Servant. 


INDICTMENT. 

See  Criminal  Law. 


INJUNCTION. 

See  Municipal  Corporations, 
1 — Trade-Marks  and  Trade- 
Names. 


INSOLVENCY. 

See  Bankruptcy — Banks  and 
§• 

Banking. 


INSURANCE. 

1.  Accident  Insurance — Terms 
of  Policy — Bodily  Injury  Sus- 
tained through  Accidental  Means 
— Ontario  Insurance  Act,  sec.  172 
— “Immediate”  Disability — Total 
or  Partial  Disability  — Optional 
Indemnity  — Amputations — Dis- 
eases— Proofs  of  Claim — Failu/re 
to  Deliver  in  Time  — Material 
Misrepresentations  — Inducement 
to  Enter  into  Contract — Sec.  156 
(3)  and  ( 5 ) of  Act — Renewal  of 
Policy — Proviso  as  to  Sound 
Physical  Condition  at  Time  of 
Renewal  — Diseased  Condition 
then  Existing — Election  to  Keep 
Policy  in  Force — Want  of  Knowl- 
edge of  Physical  Condition — Re- 
turn of  Renewal  Premiums: 

Battle  v.  Fidelity  and  Cas- 
ualty Co.  of  New  York,  24. 

2.  Life  Insurance  — Misrepre- 
sentation and  Concealment  in 
Answers  to  Questions  in  Applica- 
tion— Materiality  — Evidence — 
Finding  of  Trial  Judge — Re- 
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INSURANCE — (Con.) 

versal  on  Appeal — Dominion  In- 
surance Act , R.  8.  C.  1906,  ch. 
84,  secs.  71,  72 — Ontario  Insur- 
ance Act,  R.  S.  0.  1911/.,  ch.  183, 
sec.  156(1),  (3),  (5),  (6)  — 

Fraud — Dismissal  of  Action  on 
Policy. 

Ontario  Metal  Products  Co. 
Limited  y.  Mutual  Life  Insur- 
ance Co.  of  New  York,  299. 

3.  Life  Insurance  — Special 
Conditions  of  Policy — Validity — 
Policy  Void  if  Insured  not  in 
Good  Health  on  Date  of  Issue — 
Proof  of  Existence  of  Disease — 
Operation  of  Condition  not  De- 
pendent on  Knowledge  of  In- 
sured— Dismissal  of  Action  on 
Policy  — Return  of  Premiums 
Paid. 

Moore  y.  Metropolitan  Life 
Insurance  Co.,  474. 


INTEREST. 

See  Executors  — Municipal 
Corporations,  6. 


INVENTION. 

See  Patent  for  Invention. 


INVITATION. 

See  Ship,  2. 

JUDGMENT. 

See  Gift — Mines  and  Mining 
— Partnership,  1. 


JURISDICTION. 

See  Costs,  1 — Mines  and 
Mining  — Patent  for  Inven- 
tion— Railway,  2 — Solicitor, 
2. 


JURY. 

See  Negligence  — Vendor 
and  Purchaser,  4. 


LAND. 

Rights  of  Owners — Beach-lots 
— Excavation — Sand  from  Neigh- 
tours'  Lands  Blown  into  Holes 
and  Retained — Property  in  Sand 
— Cause  of  Action. 

Bremner  y.  Bleakley,  233. 

See  Railway,  2. 


LAW  SOCIETY  OF  UPPER 
CANADA. 

See  Barrister. 


LEASEHOLD. 

See  Assessment  and  Taxes,  7. 


LEGACY. 

See  Will. 


LICENSE. 

See  Municipal  Corporations, 
3— Way. 


LIEN. 

See  Bankruptcy,  1,  2 — Me- 
chanics’ Liens — Ship,  1. 


LIFE  INSURANCE. 

See  Insurance,  2,  3. 


LIMITATION  OF  ACTIONS. 

See  Way. 


LIQUIDATED  DAMAGES. 

See  Contract,  1,  3. 


LIQUIDATOR. 

See  Banks  and  Banking  — 
Company,  3. 
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LOCAL  IMPROVEMENTS. 

See  Assessment  and  Taxes,  1 
— Municipal  Corporations,  7. 


LUNATIC. 

Interest  in  Land^Lunatic  not 
so  Found,  Confined  in  Hospital 
for  Insane — Power  of  Public 
Trustee  as  ex  Officio  Committee 
— Sale  and  Conveyance  of  Inter- 
est— Approval  of  Attorney-Gen- 
eral— “For  Interest  of  his  Estate ” 
— Money  not  Required  for  Main- 
tenance— Hospitals  for  the  Insane 
Act,  secs.  36,  39,  fO  ( 9 Geo.  V. 
ch.  32,  sec.  4)- 

Re  Burley  and  Livingston, 
452. 


MAGISTRATE. 

See  Public  Health  Act. 


MANUFACTURE. 

See  Trade-Marks  and  Trade - 
Names. 


MARITIME  LIEN. 

See  Ship,  1. 


MASTER  AND  SERVANT. 

Injury  to  Servant  in  Hotel — 
Unguarded  Hole  in  Floor  of 
Room  — Independent  Contractor 
— Servant’s  Knowledge  of  Dan- 
ger— Failure  to  Prove  Breach  of 
Duty  Owed  by  Master. 

Buchanan  v.  Lashbrook, 
662. 

See  Contract,  3 — Principal 
and  Agent,  3. 


MECHANICS’  LIENS. 

1.  Priorities  — Second  Mort- 
gage— Advances  Made  to  Owner 
— Part  thereof  Applied  on  Ear- 
lier Mortgage — Extent  of  Prior- 
ity over  Unregistered  Liens — 
Lien  Acquired  after  Registration 
of  Mortgage — Priority  of  Lien- 
holder for  Increased  Selling 
Value  — Mechanics  and  Wage- 
E corners  Lien  Act,  secs.  8,  1 f. 

Smith  & Sons  Limited  v. 
May,  21. 

2.  Separate  Contracts  for 
Work  and  Material  between  same 
Parties — Work  Done  under  one 
Contract  within  30  Days  before 
Registration  of  Lien  — Whether 
Applicable  to  Save  Lien  for  Ma- 
terials under  another  Contract — 
Mechanics  and  Wage-Earners 
Lien  Act,  sec.  22. 

Fulton  Hardware  Co.  v. 
Mitchell,  472. 


MEDICAL  PRACTITIONER. 

See  Public  Health  Act. 


MEMORY. 

See  Will,  6. 


MENS  REA. 

See  Public  Health  Act. 


MINES  AND  MINING. 

Jurisdiction  of  Mining  Com- 
missioner— Mining  Act  of  On- 
tario, R,  S.  0.  191J,  ch.  32,  secs . 
16,  123  (11  Geo.  V.  ch.  16,  sec. 
17)  _ Patents  Issued  through 
Fraud,  Error,  or  Improvidence — 
Jurisdiction  Exercised  by  Super- 
ior Court — Appointment  of  Com- 
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MINES  AND  MINING— 

(Continued.) 

missioner  by  Provincial  Author- 
ity— Presumption — C ollateral  A t- 
tach  — Jurisdiction  “ after  Pa- 
tent” — Judgment  of  Commis- 
sioner Set  aside  as  coram  non 
Judice  — Forfeiture  — Certifi- 
cate of  Minister  — Mining  Tax 
Act , R.  S.  0.  191J+,  ch.  26 , sec.  21 
— “Relating  to  Mining.” 

Re  McLean  Gold  Mines  Lim- 
ited and  the  Attorney-Gen- 
eral for  Ontario,  573. 

See  Contract,  5. 


MINING  COMMISSIONER. 

See  Mines  and  Mining. 


MISCONDUCT. 

See  Barrister  — Partner- 
ship, 3. 


MONEY  LENT. 

See  Company,  2. 


MORTGAGE. 

Foreclosure — Execution  Cred- 
itors Made  Parties  in  Master's 
Office — Failure  to  Appear  or 
Prove  Claims  — Declaration  of 
Disclaimer  and  Foreclosure  Made 
■ in  Master's  Report  — Confirma- 
tion of  Report — Effective  Fore- 
closure— Rule  Jf.73 — Vendors  and 
Purchasers  Act  — Objection  to 
Title. 

Re  Polo  win  and  Hyde,  599. 

See  Company,  2 — Mechanics' 
Liens,  1. 


MOTOR  VEHICLES. 

See  Negligence. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Bridge  Built  over  Stream — 
Construction  of  Approaches  — 
Diversion  of  Flow  of  Stream ■ — 
injury  to  Land  — Actionable 
Wrong  — Exceeding  Statutory 
Authority — C o mpensation  under 
Municipal  Act  — Injunction  — 
Damages. 

Campbell  y.  Township  of 
Morris,  358. 

2.  By-law  — Building  Restric- 
tions— Permit  before  Building — 
Ultra  Vires  — Consolidated  Mu- 
nicipal Act , 1922 , sec.  1^00,  sub- 
secs. I and  pb.  — “Apartment- 
house” — Row  of  Duplex  Houses. 

City  of  Toronto  y.  King, 
100. 

3.  By-law  — Building  Restric- 
tions— Permit  before  Erection 
Unnecessary  — License  for  Res- 
taurant— “Store”  or  “ Manufac- 
tory" — Addition  to  Buildings  al- 
ready in  Use — Mandatory  Order. 

McCormick  y.  City  of  To- 
ronto, 603. 

4.  By-law  — Building  Restric- 
tions— Permit  for  School  Build- 
ing in  City — By-law  Prohibiting 
Erection  in  Certain  Area  of 
Buildings  other  than  Detached 
Private  Residences — Approval  of 
Ontario  Railway  and  Municipal 
Board — Consolidated  Municipal 
Act , 1922,  sec.  399a. (2),  clause 
(a) — Exception  of  Lands  already 
in  Use  — Validity  of  By-law — 
Bona  Fides  — Reasonableness  — 
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MUNICIPAL  CORPORA- 
TIONS— ( Continued .) 
Municipal  Act,  R.  S.  0.  191J, \,  ch. 
192 , sec.  91f9(2). 

Re  Toronto  Roman  Cath- 
olic Separate  School  Board 
and  Price,  Toronto  Roman 
Catholic  Separate  School 
Board  v.  City  of  Toronto  and 
Price,  City  of  Toronto  v.  To- 
ronto Roman  Catholic  Sepa- 
rate School  Board,  224. 

5.  Contract — Absence  of  By- 
law and  Seal  of  Corporation  — 
Powers  of  Board  of  Control  of 
City — Sale  of  Building  for  Re- 
moval by  Purchaser — Proposal  of 
Purchaser  to  Move  Building  Bod- 
ily across  Highway  — Necessity 
for  Permit  of  City  Engineer  and 
Consent  of  City  Architect — Re- 
fusal of  Permit — Instructions  of 
Board  of  Control — Duty  of  Offi- 
cers of  Corporation — Action  for 
Damages  for  Breach  of  Contract 
— Failure  to  Prove  Contract  for 
Bodily  Removal — By-law  of  Cor- 
poration — Municipal  Act,  secs. 
213(1)  (a),  (b),  (5),  W. 

Eorst  v.  City  of  Toronto, 
256. 

6.  Contract  with  Street  Rail- 
way Company — Act  Incorporat- 
ing Toronto  Railway  Company, 
55  Viet.  ch.  99  ( Ont .),  sec.  I \ — 
Schedule  and  Conditions  — Tak- 
ing over  Property  of  Company — 
Valuation  — Arbitration  — 
Award — Motion  to  Set  aside  — 
Error  in  Law — Properties  “Nec- 
essary to  be  Used  in  Connection 
with  the  Working  of  the  said 
Railway” — Power  of  Arbitrators 


[vol. 

MUNICIPAL  CORPORA- 
TIONS— (Continued.) 

to  Determine  Necessity  — Main 
Office  Building  — Striking  out 
Portions  of  Award  without  Re- 
mitting to  Arbitrators — Method 
of  Valuation  — “Reproduction 
Cost  Less  Depreciation” — “Scrap 
Value ” — “Time  of  the  Arbitra- 
tion”— Actual  Value — Power  of 
Arbitrators  to  Award  Interest. 

Re  City  of  Toronto  and  To- 
ronto Railway  Co.  (No.  2), 
561. 

7.  Local  Improvement  — “In- 
itiative Plan” — Local  Improve- 
ment Act,  sec.  13  and  Form  2 — 
Notice  to  Landowners — Petition 
against  Undertaking  — Time  for 
Lodging  with  Clerk  — “Within 
one  Month  after  the  Publication 
of  the  Notice” — Notice  Effective 
when  Lodged  before  Publication 
— Compliance  with  Statutory  Re- 
quirements. 

Barrett  v.  City  of  Toronto, 
623. 

See  Appeal,  1 — Assessment 
and  Taxes — Bankruptcy,  3 — 
Railway,  2. 


NEGLIGENCE. 

Collision  of  Automobile  and 
Trolley  Car  in  Highway — Injury 
to  Automobile  and  Persons  in  it 
— Responsibility  for  Collision — 
Findings  of  Jury — Meaning  of — 
Concurrent  Negligence  — “Last 
Chance.” 

Morris  v.  Hamilton  Radial 
Electric  Railway  Co.,  2,08. 

See  Criminal  Law — Grain — 
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NEGLIGENCE — (Con.) 

Master  and  Servant  — Prac- 
tice — Railway,  1 — Solicitor, 
2. 


NOTARIAL  WILL. 

See  Will,  7. 


NOTICE. 

See  Municipal  Corporations, 
7 — Partnership,  3 — Principal 
and  Agent,  3 — Ship,  1. 


NOTICE  OF  MEETING. 

See  Company,  2. 


NOVELTY. 

See  Patent  for  Invention. 


NUISANCE. 

Gasoline  Pump  and  Panic  in 
Highway  in  Front  of  Garage — - 
Unlawful  Obstruction  — Public 
Nuisance  — Abatement  — Order 
for  Removal — Action  by  Person 
Dwelling  in  Neighbourhood  of 
Garage — Special  Damage — Nox- 
ious Odours. 

Code  v.  Jones  and  Town  of 
Perth,  425. 


OFFICER  OF  CORPORA- 
TION. 

See  Discovery,  1. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Municipal  Corporations, 

4. 


OPTION. 

See  Principal  and  Agent,  2. 


ORIGINATING  NOTICE. 

See  Settlement — Will,  4. 


PAROL  LICENSE. 

See  Way. 


PARTICULARS. 

Statement  of  Claim  — Action 
for  Criminal  Conversation  — Af- 
fidavit— Practice  — Pleading  — 
Discovery — Premature  Demand. 
Somers  v.  Kingsbury,  166. 


PARTIES. 

See  Mortgage  — Practice  — 
Settlement. 


PARTNERSHIP. 

1.  Action  against,  for  Price  of 
Goods — Partners  Made  Defend- 
ants as  well  as  Partnership — 
Practice- — Judgment  by  Default 
against  Partnership  and  one 
Partner — Effect  of,  as  to  other 
Partner,  Defending  Action  — 
Rules  37,  100-108. 

Wabi  Iron  Works  Limited  v. 
Patricia  Syndicate,  640. 

2.  Promissory  Notes  Made  by 
Trustee  for  Syndicate  - — Liabili- 
ties Incurred  by  Syndicate  — 
Whether  Binding  on  Member  of 
Syndicate  as  Partner  or  Joint 
Adventurer. 

Ross  v.  Canadian  Bank  of 
Commerce,  59. 

3.  Theatrical  Enterprise  — 
Agreement  to  Incorporate  Com- 
pany — Promoters  — Enterprise 
Canned  on  without  Forming 
Company — Partnership  for  Sin- 
gle Venture  — How  Terminated 
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PARTNERSHIP—  ( Con. ) 

— Failure  to  Shew  Misconduct — 
Partnership  Act , 1920 , secs.  33, 
36 — Dissolution — Ineffective  No- 
tice. 

Matthews  y.  Maurice,  64. 


PASSING-OFF. 

See  Trade-Marks  and  Trade- 
Names. 


PATENT  FOR  INVENTION. 

Infringement  — Reissued  Pa- 
tent— Want  of  Novelty  — Coun- 
terclaim — Jurisdiction  to  Set 
aside  Reissued  Patent  — Scire 
Facias — Patent  Act,  R.  S.  C. 
1906,  ch.  69,  secs.  30-35 — Juris- 
diction of  Exchequer  Court  of 
Canada — Exchequer  Court  Act, 
R.  S.  C.  1906,  ch.  UO,  sec.  23- 
Dismissal  of  Counterclaim  — 
Costs  of  Appeal. 

F'lexlume  Sign  Co.  Limited 
v.  Macey  Sign  Co.  Limited, 
669. 


PATENT  FOR  LAND. 

See  Mines  and  Mining. 


PENALTY. 

See  Contract,  3. 


PERMIT. 

See  Municipal  Corporations, 
2-5. 


PETITION. 

See  Municipal  Corporations, 

7. 


PLANS. 

See  Railway,  2. 


PLEADING. 

See  Particulars  — Vendor 
and  Purchaser,  1. 


PRACTICE. 

Writ  of  Summons  — Service 
out  of  Ontario  upon  Foreign  De- 
fendant— Action  for  Damages  for 
Death  of  Plaintiff's  Husband  — 
Fatal  Accidents  Act,  R.  S.  0. 
19 Ilf,  ch.  151,  sec.  3 — Contract — 
Negligence  — “Tort  Committed 
within  Ontario”  — Rule  25(e), 
(g) — Proposed  Addition  of  Per- 
sons in  Ontario  as  Defendants — 
“Necessary  or  Proper”  Parties. 

Paul  y.  Chandler  & Fisher 
Limited,  410. 

See  Appeal — Costs — Discov- 
ery — Executors  — Particu- 
lars— Partnership,  1 — Solic- 
itor. 


PREROGATIVE. 

See  Bankruptcy,  3. 


PRESCRIPTION. 

See  Way. 


PRESUMPTION. 

See  Mines  and  Mining  — 
Trusts  and  Trustees,  1. 


PRINCIPAL  AND  AGENT. 

1.  Agent's  Commission  on  Sale 
of  Land — Statute  of  Frauds,  sec. 
13  (6  Geo.  V.  ch.  2 If,  sec.  19,  and 
8 Geo.  V.  ch.  20,  sec.  58) — Agree- 
ment to  Pay  Commission — Sepa- 
ration from  Sale-agreement. 

Haygarth  V.  Webb,  1,72. 

2.  Duty  of  Agent  for  Sale  of 
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PRINCIPAL  AND  AGENT— 

( Continued .) 

Land — Acceptance  of  Retainer 
from  Company  to  Purchase  Land 
of  Principal  — Option  Obtained 
by  Agent  for  Benefit  of  Company 
— Commission  Paid  to  Agent  by 
Company — Knowledge  of  Prin- 
cipal— Action  for  Damages  for 
Breach  of  Duty — Election  to  Af- 
firm Transaction — Costs. 

Foster  v.  Reaume,  245. 

3.  Employment  of  Agent  to 
SeLl  Goods  on  Commission — Dis- 
missal ivithout  Notice — Terms  of 
Contract — No  Definite  Period  of 
Employment  Fixed  — Circum- 
stances Shewing  that  Employ- 
ment Intended  to  be  of  Perma- 
nent Nature  — Relationship  of 
Master  and  Servant — Reasonable 
Notice  of  Termination  of  Em- 
ployment — Damages — Loss  of 
Earning s- — Duty  to  Minimise. 

Pollard  y.  Gibson.  419. 

PRIORITIES. 

See  Bankruptcy  — Mechan- 
ics' Liens,  1. 


PRIVILEGE. 

See  Discovery.  1. 


PRIVY  COUNCIL. 

See  Appeal,  2 — Bankruptcy, 

1. 


PROMISSORY  NOTES. 

See  Bankruptcy,  4 — Part- 
nership, 2. 


PROMOTERS. 

See  Partnership,  3. 


PROTECTOR  OF  SETTLE- 
MENT. 

See  Settlement. 


PROXY. 

See  Bankruptcy,  5. 


PUBLIC  HEALTH  ACT. 

Magistrate’ s Conviction  for 
Offence  against  sec.  55(1)  (R.  S. 
0.  1915,  ch.  218) — Medical  Prac- 
titioner Failing  to  Report  Case 
of  Communicable  Disease — Hon- 
est Belief  that  Disease  not  of 
that  Nature — Absence  of  Mens 
Rea — Motion  to  Quash  Convic- 
tion— Right  of  Judge  to  Loolc  at 
Evidence — Error  as  to  Law  of 
Evidence. 

Bex  v.  Gordon,  355. 


PUBLIC  NUISANCE. 

See  Nuisance. 


PUBLIC  SCHOOLS. 

See  Schools. 


PUBLIC  TRUSTEE. 

See  Lunatic — Will,  4. 


QUANTUM  MERUIT. 

See  Solicitor,  1. 


QUEBEC  WILL. 

See  Will,  5,  7. 


RAILWAY. 

1.  Carriage  of  Goods — Derail- 
ment of  Train — Injury  to  Goods 
— Cause  of  Derailment — Condi- 
tions of  Standard  Bill  of  Lading 
— Duty  of  Shipper  to  Load — 
Negligence  — Evidence  — Onus 
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RAILWAY — (Continued.) 

— Defect  in  Flooring  of  Car  — 
Knowledge  of  Shipper. 

Canadian  Westinghouse  Co. 
Limited  y.  Canadian  Pacific 
Railway  Co.,  238. 

2.  Land  Required  for  Exten- 
sion of  Tracks — Plans  — High- 
ways— Declaratory  Judgment  — 
Substantive  Relief  — Discretion 
— Agreement  of  Municipal  Coun- 
cil not  to  Exercise  Statutory 
Powers — Whether  Binding  on 
Successor  — Order  of  County 
Court  Judge  Amending  Regis- 
tered Plan — Closing  up  Parts  of 
S treets — Jurisdiction. 

City  of  Windsor  v.  Canadian 
Pacific  Railway  Co.,  Re  City 
of  Windsor  and  Ontario  and 
Quebec  Railway  Co.,  136,  222. 


RECEIPT. 

See  Grain. 


RECTIFICATION. 

See  Vendor  and  Purchaser, 

1.  

REDEMPTION. 

See  Bankruptcy,  2. 


REFORMATION. 

See  Vendor  and  Purchaser, 

1.  

REGISTRY  LAWS. 

See  Mechanics'*  Liens. 


RESCISSION. 

See  Contract,  2. 


RESTAURANT. 

See  Municipal  Corporations, 
3. 


[VOL. 

RESTRAINT  OF  TRADE. 

See  Contract,  3. 

RESULTING  TRUST. 

See  Trusts  and  Trustees,  1. 


REVENUE. 

Sales  Tax — Baker  Making  and 
Selling  Bread , Cakes , and  Pies — 
Express  Exemption  of  Bread — 
Whether  Cakes  and  Pies  also  Ex- 
empt— “Manufacturer” — Special 
War  Revenue  Act , 1915,  sec.  19 
BBB.  {12  & IS  Geo.  V.  ch.  Jfl , 
sec.  13). 

Rex  v.  Dominion  Bakery, 
656. 

$ee  Bankruptcy,  3. 

REVOCATION. 

See  Will,  5,  7. 


RIGHT  OF  WAY. 

See  Easement — Way. 


ROAD. 

See  Way. 

RULES. 

(Consolidated  Rules  of  the  Su- 
preme Court  of  Ontario,  1913.) 

Rule  25(e), (g)  : Paul  y. 

Chandler  & Fisher  Ltd.,  410. 

Rule  37:  Wabi  Iron  Works 
Ltd.  y.  Patricia  Syndicate, 
640. 

Rules  100-108 : Wabi  Iron 
Works  Ltd.  v.  Patricia  Syndi- 
cate, 640. 

Rule  327(2):  Trinity  Col- 
lege y.  Levinter,  290. 
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RULES — ( Continued . ) 

Rule  328 : Sweeny  v.  MANU- 
FACTURERS' HOLDING  CORPORA- 
TION^ 250. 

Rule  473:  Be  Polowin  and 
Hyde,  599. 

Rule  603:  Ee  Wright  and 
Riach,  404. 

Rule  604 : Ee  Wright  and 
Riach,  404. 

Rule  649 : Heintzman  y. 

Young,  13. 

Rule  681:  Corrigan  y.  City 
of  Toronto,  56. 

Rule  755 : Ee  Yair,  497. 

(Surrogate  Eules.) 

Rule  40 : Ee  Yair,  497. 

(Bankruptcy  Eules.) 

Rule  119 : Ee  Andrew  Moth- 
erwell of  Canada  Ltd.,  614. 


SALE  OF  BUILDINGS. 

See  Contract,  4. 


SALE  OF  GOODS. 

Conditional  Sale  Agreement — 
Machine  Placed  on  Premises  of 
Purchaser — Agreement  not  Reg- 
istered and  Machine  not  Stamped 
with  Name  of  Vendor — Whether 
Affixed  to  Freehold  — Effect  if 
Affixed — Conditional  Sales  Act , 
sec.  9 — Claim  of  Chattel  Mort- 
gagee under  Earlier  Mortgage — 
Effect  of  Clause  Covering  “After- 
acquired”  or  Substituted  Goods — 
“Subsequent  Mortgagee ” — Sec.  3 
of  Act. 

Liquid  Carbonic  Co.  Limited 
y.  Eountree,  75. 

See  Contract,  2 — Principal 
and  Agent,  3. 


SALE  OF  LAND. 

See  Lunatic — Principal  and 
Agent,  1,  2 — Yendor  and  Pur- 
chaser. 


SALES  TAX. 

See  Revenue.- 


SCALE  OF  COSTS. 

See  Costs,  1. 


SCHOOLS. 

Rural  School  Section  Adjacent 
to  City— Joint  School — Agree- 
ment Made  in  1917  — Public 
Schools  Act , 1920,  10  & 11  Geo. 
V.  ch.  100,  sec.  7 5(1) — Amend- 
ing Acts,  1921,  11  Geo.  V.  ch.  89, 
sec.  8,  and  1922,  12  & 13  Geo.  V. 
ch.  95,  sec.  If— Application  of — 
Equalisation  of  Assessment  — 
“Such  an  Agreement .” 

York  Public  School  Board 
(Section  13)  y.  Toronto  Board 
of  Education,  216. 

See  Assessment  and  Taxes,  1 
— Municipal  Corporations,  4. 


SCIRE  FACIAS. 

See  Patent  for  Invention. 


SEAL. 

See  Municipal  Corporations/ 
5. 


SECURITIES. 

See  Bankruptcy,  1. 


SERVANT. 

See  Master  and  Servant. 


SERVICE  OF  WRIT. 

See  Practice. 
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SETTLEMENT. 

Conveyance  of  Land  to  Trustees 
— Life-estate  of  Settlor — Remain- 
ders in  Fee  Tail  and  Fee  Simple 
— Conveyance  by  Equitable  Ten- 
ant in  Tail — Whether  Sufficient 
to  Convey  Fee — Estates  Tail  Act , 
R.S.O.  1881,  ch.  103,  secs.  10,  15, 
23  — Protector  of  Settlement  ■ — 
Originating  Notice  — Rules  603, 
605 — Parties. 

Re  Wright  and  Riach,  404. 

See  Trusts  and  Trustees,  2. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Assessment  and  Taxes,  3 
— Bankruptcy,  4 — Company. 

SHIP. 

1.  Cylinders  Built  into  Engine 
— Conditional  Sale  of  Cylinders 
to  Builder  of  Ship — Conditional 
Sales  Act  — Compliance  with — 
Name  of  Manufacturer  and  Ven- 
dor Painted  on  Cylinders — 
Transfer  of  Ship  to  American 
Registry  — Cylinders  Becoming 
Part  of  Ship — Vendors'  Claim  of 
Lien  not  Registered  against  Ship 
— Title — Notice — Merchant  Ship- 
ping Act  {Imp.),  1895 , 57  & 58 
* Viet . ch.  60 — Maritime  Lien. 

Hoover-Owens  Rentschler 
Co.  v.  Gulf  Navigation  Co. 
Inc.,  483. 

2.  Damage  to  Vessel  Lying  at 
Dock  of  Milling  Company — Gov- 
ernment Harbour  — Obstruction 
on  Floor  of  — Invitation — -Im- 
plied C ontract — Lia  b i lity — D elay 
in  Unloading  Ship — Breach  of 


SHIP — {Continued.) 

Contract — Natural  and  Probable 
Result — Contemplation  of  Dan- 
ger— Damages. 

Great  Lakes  Steamship  Co. 
v.  Maple  Leaf  Milling  Co. 
Limited,  174. 

I 

SOLICITOR. 

Bills  of  Costs — Action  to  Re- 
cover Amount  of — Taxation  as 
against  Client  — Services  Ren- 
dered in  Criminal  Cause — Ab- 
sence of  Tariff — Counsel  Fees — 
Services  as  Solicitor  and  Counsel 
— Solicitors  Act,  R.S.O.  1915,  ch. 
159— Quantum  Meruit  — Refer- 
ence to  Officer  of  Court  to  Fix  Re- 
muneration after  Taking  Evi- 
dence. 

Smyth  v.  Donnelly,  285. 

2.  Negligence  — Attendance 
upon  Execution  of  Will — Neglect 
to  Sign  as  Witness — Document 
Invalid  for  Want  of  Attestation 
— Attempt  of  Disappointed  Bene- 
ficiary to  Make  Solicitor  Liable 
for  her  Loss — Disciplinary  Juris- 
diction of  Court  — Absence  of 
Misfeasance  or  Dishonourable 
Conduct— 'Seizin''  of  Court. 

Re  Fitzpatrick,  Re  Solici- 
tor, 3. 

See  Barrister — Discovery,  1 
— Executors. 


SPECIAL  DAMAGE. 

See  Nuisance. 


SPECIAL  WAR  REVENUE 
ACT. 

See  Bankruptcy.  3 — Reve- 
nue. 
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SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser, 

1. 


STATUTE  OF  FRAUDS. 

See  Principal  and  Agent,  1 
— Vendor  and  Purchaser,  1. 


STATUTE  OF  LIMITA- 
TIONS. 

See  Way. 


STATUTES. 

R.S.O.  1887,  ch.  53,  secs.  13,  17,  18 
(Arbitration  Act) : Re  City  of  To- 
ronto and  Toronto  Railway  Co. 
(No.  1),  556. 

R.S.O.  1887,  ch.  103,  secs.  10,  15, 
23  (Estates  Tail  Act)  : Re  Wright 
and  Riach,  404. 

R.S.O.  1887,  ch.  166,  secs.  62,  65, 
162  (Surveys  Act) : City  of  Wind- 
sor v.  Canadian  Pacific  Railway 
Co.,  136. 

R.S.O.  1887,  ch.  184,  secs.  387,  401, 
404  (Municipal  Act)  : Re  City  of 
Toronto  and  Toronto  Railway  Co. 
(No.  1),  556. 

51  Viet.  ch.  29,  sec.  123 (D.)  (Rail- 
way Act) : City  of  Windsor  v.  Cana- 
dian Pacific  Railway  Co.,  136. 

55  Viet.  ch.  99,  sched.,  conditions 
1,  7 (O.)  (Incorporating  Toronto 
Railway  Company)  : Re  City  of  To- 
ronto and  Toronto  Railway  Co. 
(No.  1),  556. 

55  Viet.  ch.  99,  sec.  4(0.) : Re 

City  of  Toronto  and  Toronto  Rail- 
way Co.  (No.  2),  561. 

57  & 58  Viet.  ch.  60  (Imp.) 
(Merchant  Shipping  Act):  Hoover- 
Owens  Rentschler  Co.  v.  Gulf 
Navigation  Co.  Inc.,  483. 

R.S.C.  1906,  ch.  34,  secs.  71,  72 
(Insurance  Act) : Ontario  Metal 

Products  Co.  Ltd.  v.  Mutual  Life 
Insurance  Co.  of  New  York,  299. 

R.S.C.  1906,  ch.  69,  secs.  30-35 
(Patent  Act) : Flexlume  Sign  Co. 
Ltd.  v.  Macey  Sign  Co.  Ltd.,  669. 

R.S.C.  1906,  ch.  79,  sec.  69  (Com- 
panies Act)  : Zimmerman  v.  Trus- 
tee of  Andrew  Motherwell  of 
Canada  Limited,  342. 

R.S.C.  1906,  ch.  113,  sec.  39  (Can- 


STATUTES — ( Continued .) 

ada  Shipping  Act)  : Hoover-0  wens 
Rentschler  Co.  v.  Gulf  Navigation 
Co.  Inc.,  483. 

R.S.C.  1906,  ch.  140,  sec.  23  (Ex- 
chequer Court  Act) : Flexlume 

Sign  Co.  Ltd.  v.  Macey  Sign  Co. 
Ltd.,  669. 

R.S.C.  1906,  ch.  144,  secs.  3(a), 
(d),  4,  29,  151  (Winding-up  Act): 
Re  Home  Bank  of  Canada,  606. 

R.S.C.  1906,  ch.  144,  secs.  48-51: 
Re  Canadian  Cordage  and  Manufac- 
turing Co.  Ltd.,  486. 

R.S.C.  1906,  ch.  146,  secs.  247,  284 
(Criminal  Code)  : Rex  v.  Canadian 
Allis-Chalmers  Ltd.,  38. 

2 Geo.  V.  ch.  27,  secs.  127,  128, 
131,  140 (D.)  (Grain  Act) : Quintal 
and  Lynch  Ltd.  v.  Goderich  Eleva- 
tor and  Transit  Co.  Ltd.,  200. 

3 & 4 Geo.  V.  ch.  9,  secs.  88,  90 

(D.)  (Bank  Act) : Re  Canadian 

Hart  Products  Ltd.,  293. 

3 & 4 Geo.  V.  ch.  9,  secs.  117,  126 
(D.)  : Re  Home  Bank  of  Canada, 
606. 

R.S.O.  1914,  ch.  26,  sec.  21  (Min- 
ing Tax  Act)  : Re  McLean  Gold 
Mines  Ltd.  and  The  Attorney-Gen- 
eral for  Ontario,  573. 

R.S.O.  1914,  ch.  32,  secs.  16,  123 
Mining  Act)  : Re  McLean  Gold 

Mines  Ltd.  and  The  Attorney-Gen- 
eral for  Ontario,  573. 

R.S.O.  1914,  ch.  54,  secs.  2,  3,  11 
(Privy  Council  Appeals  Act) : Bat- 
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of  Toronto,  603. 

“Subsequent  Mortgagee :”  Li- 
quid Carbonic  Co.  Ltd.  v.  Boun- 
TREE,  75. 

“Such  an  Agreement:”  York 
Public  School  Board  (Section 
13)  y.  Toronto  Board  of  Edu- 
cation, 216. 

“Sum  or  Value :”  Battle 
Creek  Toasted  Corn  Flake  Co. 
Ltd.  v.  Kellogg  Toasted  Corn 
Flake  Co.,  629. 

“ Supreme  Court : ” Be  An- 
drew Motherwell  of  Canada 
Ltd.,  614. 

“Taxation:”  City  of  Ottawa 
v.  Ottawa  Public  School 
Board,  414. 

“Time  of  the  Arbitration:”  Be 
City  of  Toronto  and  Toronto 
Bailway  Co.  (No.  2),  561. 
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WORDS — ( Continued .) 
“Tort  Committed  within  On- 
tario :”  Paul  v.  Chandler  & 
Fisher  Ltd.,  410. 

“Will:”  Re  Teale,  130. 
“Worth:”  Re  Warren,  433. 
“Writing  Declaring  an  Inten- 
tion to  Revoke :”  Re  Teale,  130. 


[vol, 

WORK  AND  LABOUR. 

See  Contract,  1 — Mechanics' 
Liens. 

WRIT  OF  SUMMONS. 

See  Practice. 
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